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THE INSURANCE INDUSTRY 


TUESDAY, AUGUST 11, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON ANTITRUST AND MoNopoLy OF 
THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in the 
caucus room, Senate Office Building, Senator Philip A. Hart 
presiding. 

Present: Senator Hart. 

Also present: Donald P. McHugh, counsel; Peter N. wee, 
counsel for minority; Theodore T. Peck, speci ial counsel for minorit 
Nicholas N. Kittrie, special counsel for minority; Gareth M. Nevil e, 
assistant counsel; Wilbur D. Sparks, attorney; Louis Rosenman, 
attorney; Paul S. Green, editorial director; and Gladys E. Montier, 
clerk. 

Senator Hart. The committee will be in order. 

Senator O’Mahoney, who, as you will recall, opened these proceed- 
ings in May, in the interval has been taken sick. ‘The hearings are 
resumed in part at his request. He has prepared—and I am de- 
lighted to read as the opening statement—the following memo- 
randum : 


Today, the Antitrust and Monopoly Subcommittee resumes the series of 
insurance hearings which began on May 12, 1959, on the subject of rates, 
rate regulation, and rating bureau activities. Because of my illness, it is not 
possible for me to be present today to preside over these hearings. However, 
in view of the vital importance of insurance to our economy, I have urged 
Senator Kefauver as chairman of this subcommittee to continue these hearings 
on the rating problem. Congress must know how the public interest is being 
served under the system of State regulation adopted pursuant to the mandate of 
the McCarran-Ferguson Act of 1945. Senators Kefauver, Hart, and Carroll 
have agreed with me that these hearings should be continued, and have con- 
sented to preside during the hearings. 

In the first part of these hearings some very grave charges were lodged by 
companies in the insurance industry, both large and small, who represent the 
independent or nonbureau side of the fire and casualty industry. Testimony 
was presented to this subcommittee that the dominant elements in the fire 
insurance industry have engaged in a concerted campaign to frustrate inde- 
pendence of action, and thus to deny the American public the benefits of active 
competition. It was charged that a nationwide program of harassment was 
instituted by way of opposition before the State insurance departments, pro- 
tracted and expensive litigation, and efforts to revise State laws in order to 
discourage and impede freedom of action, or free enterprise as it is popularly 
called. This subcommittee was told that much of the philosophy of private 
self-regulation which dominated insurance thinking in the pre-SEUA days, 
and which led to the network of restrictive practices culminating in the indict: 
ment by the Government in the South-Eastern Underwriters case, still prevails 
today in the fire insurance industry. 
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The subcommittee was also told that these practices do not exist in the cagy. 
alty field, and that many new companies have been able to enter this field anq 
prosper as free competitors representative of the free enterprise system which 
is the spoken objective of all leaders in Government and industry. 

If Congress is to properly discharge its responsibilities to regulate the foreign 
and interstate commerce of the United States, which includes the insurance 
industry, it is imperative that these hearings be continued, and that these 
charges be fully explored. Therefore, the subcommittee has called a number 
of witnesses representing leading insurance companies, rating bureaus, trade 
associations, and advisory organizations. The subcommittee will welcome ex. 
planations by any interested companies or groups, which are designed to giye 
further enlightenment on these matters. 

Regulation in the public interest must not degenerate into a system of private 
self-regulation in which the public interest receives but incidental consideration, 

This morning the committee will hear two witnesses, Mr. John 
Barry and a spokesman for the New York Fire Insurance Rating 
Organization. 

May | indicate at the outset that the Senate will be in session begin- 
ning at. noon tod: ay, and on the assumption that we are permitted to 
sit while the Senate is in session, it is our intention to run until about 
1 o'clock. This will be the pattern, I believe, throughout the week. 
Am I correct on that ? 

Mr. McHvuan. That is correct, Senator. 

Senator Harr. There is alw ays the unmanageable possibility that a 
rolleall will intervene once the Senate convenes, even assuming we 
are authorized to sit. 

Our first witness is John R. Barry, president, Corroon & Reynolds 
group, New York City, N.Y. He is “represented by Mr. Hanhahan. 

Do I understand that you havea statement, Mr. Hanrahan ? 

Mr. Hanranan. I would like to make a statement that I have just 
noticed these movie cameras and other photographic equipment being 
set up here, and I object to any photographs being taken of this wit- 
ness. I do not know what the ‘authority is for taking photographs of 
a witness at an investigation that is going to lead to legislation, and I 
think there is ample precedent for the fact that if a witness objects to 
being televised or subjected to Movietone or other photographic equip- 
ment, where you or I or anyone else has no control over the use of 
those photogr: aphs—they may be used for propaganda purposes by the 
opposition in these hearings—that he has a right to have his testimony 

taken without being subjec ted to kheg lights ‘and photographs. 

Senator Harr. Mr. Hanrahan, I am advised by counsel for the com- 
mittee that the equipment you mention, which, for the record, is pres- 
ent in the form of one movie camera, is the proper ty of a recognized 
news service. 

May I inquire of the camera operator whom he serves? 

Mr. Burke. The UP Movietone News. 

Senator Harr. UP means United Press? 

Mr. Burke. Yes, sir. 

Senator Harr. Is my assumption correct that the film you propose 
to take will be used 2 distribution with which I think we are all 
familiar, namely, to motion-picture houses and television ? 

Mr. Burke. Yes, and to television, if there is news in it. 

Senator Harr. I would be glad to have counsel for the committee 
make any comment he would care to make, as a much older hand at 
this than the chairman. 
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Mr. McHveu. Senator, as far as I know, this is a matter which is 
determined by the chairman. I think the procedure in the Senate 
generally has been to deny requests for exclusion of public coverage 
in any form. I understand that on the House side there have been 
occasions When the chairman of the committee has deemed it appro- 
priate to exclude telecasting. There are not, as far as I know, any 
fixed rules on it. As I say, the custom has been to permit full public 
disclosure, on the principle that a public congressional investigation, 
by its very nature, requires full public disclosure. 

“Mr. HANRAHAN. Were all the witnesses subjected to this? 

Mr. McHveu. I want to point out to Mr. Hanrahan that it is not a 
question of subjecting anybody to anything. This committee has no 
control over what the cameras do, or who is responsible for bringing 
them here. Apparently, the news services deem this hearing of suf- 
ficient importance to have the cameras here. They were not requested 
or brought by this committee. We had nothing to do with it. 

Mr. Hanranan. That is not answering my question. Were all the 
witnesses who preceded this witness subjected to this type of 
treatment 4 

Mr. McHvucu. You mean in 

Mr. Hanranan. In your hearings to date? 

Mr. McHuau. As I told you before, this is something with which 
this committee has nothing todo. There have been several days in this 
proceeding in which there have been no television cameras here. 

Mr. Hanranan. So that all the witnesses have not been televised or 
subjected to Movietone? 

Senator Harr. While I have not. attended all the sessions, my im- 
pression is that at some, at least, there was no camera present. 

Mr. Hanrahan, have you any judicial authority that would go to the 
point that a congressional committee must not, may not, or shall not 
permit press, radio, or television coverage? 

Mr. Hanrawan. I have not one that I could give you right now, 
but I think the right of privacy of an American citizen is invaded. 

Senator Harr. On the basis of the record thus far made, the chair- 
man will undertake to rule on the request. By way of preliminary 
recital, let me explain that my experience in these hearings began 
shortly after January of this year. You are looking at a man whose 
license plate is No. 95 in the Senate, and you know that that is about 
as low as you can get. My experience is equivalent to the license plate. 
But it includes numerous hearings where these television facilities 
have been present, not always making me happy, I might add. 

Based on that experience, and I include in that this subcommittee, 
and the Committee on the Judiciary, although it is my impression 
that on the other committee on which I am privileged to sit, Agricul- 
ture and Forestry, the same facilities, on occasion, have been present— 
based upon that precedent, I would be inclined to rule that the facilities 
such as described by the UP spokesman this morning is one that we 
may permit, and I would permit. I am not confident that the right 
of privacy extends to protect an individual, when before a congres- 
sional committee as a witness, from the normal channels of public 
information. 

Iam not unmindful that on occasions in the past, there has been 
sharp criticism of certain congressional committees because of the 
very extensive coverage given, and I may have shared in that criticism, 
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though I think at that time there was some confusion in the minds of 
all of us as to whether it was a congressional hearing or a grand jury, 
where the rules are different. This isa public hearing, and there is no 
overtone, may I add for the record, for the benefit of any who may 
appear here, that we allege violation of law. My interest, as a member 
of the committee, is to determine whether the laws as presently written 
effectively serve the public interest. I know we shall have sharp dis- 
agreement about this. In the absence of divine guidance, we shall 
probably none of us be absolutely certain about what any of us should 
do. But we are attempting intelligently to inform ourselves and the 
community at large. 

On the objection, then, I shall rule that the camera be permitted 
to stay. 

ie: Hiasinamice, May I respectfully except to that ruling? 

Senator Harr. Yes, sir, it will be noted on the record. 

Mr. Hanrauan. Further, Senator, we are proceeding with this 
witness with an understanding reached between Mr. McHugh and 
myself. We were subpenaed last Thursday, which only gave us 
Friday and this weekend, and not an opportunity to proceed in an 
orderly way with a prepared statement in advance of the witness 
testifying, so it is agreed between Mr. McHugh and myself, and I 
want to stipulate it on the record, that we can prepare and submit a 
statement supplementing his testimony here today within 2 weeks after 
his testimony. 

Mr. McHveun. I have already discussed that with Mr. Hanrahan, 
Senator, and suggest that it would be perfectly agreeable to have Mr. 
Barry submit a statement later on. 

I should point out for the record now that by letter dated July 28, 
an invitation was extended to Mr. Barry, setting forth the scope of the 
inquiry and asking him to specify on this date. That invitation was 
declined, and as a result, it was found necessary to issue a subpena, 
so that notice was given to Mr. Barry approximately 2 weeks before. 

Senator Harr. The agreement made between committee counsel and 
counsel for Mr. Barry is noted. The record will remain open for the 
necessary period in order that the full statement may be included. 

Mr. Hanranan. Thank you. 

(The statement referred to may be found on p. 1417.) 

Senator Hart. Mr. Barry? 


STATEMENT OF JOHN R. BARRY, PRESIDENT, CORROON & REYNOLDS 
GROUP, NEW YORK, N.Y.; ACCOMPANIED BY EDMOND H. HANRA- 
HAN, COUNSEL, AND HUGH GARLAND, VICE PRESIDENT 


Mr. McHven. Would you state your name and address for the 
record, please ? 

Mr. Barry. John R. Barry, 69 Carleon Avenue, Larchmont, N.Y. 
That is my home address. My business address is 92 William Street, 
New York. 

Mr. McHven. You are president of the Corroon & Reynolds group! 

Mr. Barry. Yes. 

Mr. McHveu. That is a group of companies? 

Mr. Barry. Yes, a group of four companies, American Equitable, 
Globe & Republic Insurance, New York Fire Insurance, and Merchants 
& Manufacturers Insurance Co. 
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Mr. McHueu. You hold a position in each of these companies? 

Mr. Barry. As president—wait a minute. As president of every 
one but Merchants & Manufacturers. There I am chairman of the 
board. I am also director of Preferred Fire of Kansas, and Utilities 
Insurance Co. of Missouri. ae | 

Mr. McHvueu. Are you a member of any rating organizations? 

Mr. Barry. Our companies are members of the New York Fire In- 
surance Rating Organization and practically every rating organiza- 
tion in the United States. 

Mr. McHueu. The first one you mentioned 

Mr. Barry. New York Fire Insurance Rating Organization. 

Mr. McHueu. For the benefit of the committee, will you explain 
briefly what is the New York Fire Insurance Rating Organization ? 

Mr. Barry. The New York Fire Insurance Rating Organization 
is an organization licensed by the State of New York to make fire 
and allied insurance rates in the State of New York. We are members 
of that organization because we have to be members of the organiza- 
tion; otherwise, we could not function. We could not possibly have 
our own rating organization because of the expense involved, so when 
Isay we are not voluntary members, I mean that we have to be mem- 
bers because of the economic necessities of being in the insurance 
business. 

Mr. McHucu. You do not mean you are required by law to be a 
member 4 

Mr. Barry. We are not required by law to be a member, but I am 
required by commonsense to be a member. Otherwise, I could not 
function in the insurance business in New York. 

Mr. McHucu. Apparently there are other companies that have been 
able to function without being members of the New York Fire In- 
surance Rating Organization for all their services. 

Mr. Barry. Not for all their services, but I do not know of any 
company that functions without part of their services. 

Mr. McHucn. As a member of the New York Fire Insurance 
Rating Organization, did you at any time occupy a position as chair- 
man of a special committee? 

Mr. Barry. I was appointed chairman of a special committee by the 
board of governors of the New York Fire Insurance Rating Organi- 
zation. 

Mr. McHucu. Was the purpose of that committee the devising of 
methods of combating the independent action being pursued by the 
North America Co. and by others ? 

Mr. Barry. That committee was formed on the basis of the opinion 
of general counsel to the board of governors of the New York Fire In- 
surance Rating Organization that the process of rating on the part 
of North America, and the same in the case of Allstate, were in vio- 
lation of the New York law, and a special committee was appointed 
with authority to employ counsel, to employ accountants, and to aid 
the counsel and the accountants in the preparation of our case and the 
handling of the case. We had no authority other than that. Any 
litigation that was taken on, or any appeals that were made were done 
by the board of governors of the New York Fire Insurance Rating 
Organization. Our authority was limited to what I have just said. 

Mr. McHueu. When was this, Mr. Barry ? 














1376 THE INSURANCE INDUSTRY 


Mr. Barry. I cannot remember dates. You probably have the dates 
I mean, offhand, I do not remember the date. I think the North 
America Fire, the application to be a partial subscriber, would have 
taken effect as of December 1953. 

Mr. McHvuen. Would you explain for the benefit of the committee 
what the effect is of North America filing its application for partial 
subscribership ? 

Mr. Barry. I did not understand. 

Mr. McHven. Will you explain for the benefit of the committee 
what you mean by that? What would be the effect of North America 
filing its application for partial subscribership ? 

Mr. Barry. Well, up until North America made this filing, they 
were and still are subscriber to the New York Fire Insurance Rating 
Organization for all rates. Now, in the making of rates, there is one 
thing in the law that is the cause of rating organizations being in exist- 
ence, and it is the cause of our spending about $3 million a year in 
New York State for the rating organizations. That is the word, “dis. 
crimination.” We are compelled to see that every rate bears a relation 
to other rates. 

Now, the business breaks up into two categories, one being what 
we call class rates. That is dwellings, and dwellings are rated as a 
class for the simple reason that one dwelling is the same as another 
dwelling. There is not much difference, for instance, between your 
dwelling and my dwelling, or between the chairman's dwelling and 
any other person’s dwelling. So in arriving at the rate, the experi- 
ence of all the dwellings in the State are taken into consideration. 

The expenses and so forth are figured. 

Then there is a rate that applies to all dwellings. Now, we do split 
up New York City as a separate rating jurisdiction and the rest of the 
State as a separate rating jurisdiction. All other rates are on what 
we call schedule rates. On schedule rates, we have to have in our 
possession in the rating organization a complete file showing inspec- 
tion of the risks to show exactly how that rate was arrived at. That 
rate on this factory must bear a relation to the rate on this factory, 
and if this factory over here decides to put in fire extinguishers, they 
are entitled to a credit. 

Mr. McHvuen. When North America filed its partial subscribership 
application which you speak of, that was only on dwelling classes? 

Mr. Barry. Only on dwelling classes. 

Mr. McHven. Is this to say that the North America company, then, 
was taking a position that it believed it could rate dwelling classes 
independently of the rating organizations, and did not feel that it 
needed the services of the rating organization for purposes of classi- 
fying that risk and for filing that rate ? 

Mr. Barry. They demonstrated by their very filing that they did 
need the services of the rating organization, because they took our ma- 
terial to make the filing. They took on what I describe as a town rate. 

Mr. McHvucu. Do you take the position that North America and 
other companies do not have the right to have access to public in- 
formation which you have? 

Mr. Barry. We felt at the time that they did not have the right. 
That is one of the questions we asked the courts to decide, if this is in 
the public domain. 

Mr. McHven. Do you take that position today ? 
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Mr. Barry. The courts have decided that it is in the public domain, 
so I cannot take that position today. 

I would like to say that this filing 

Senator Harr. Mr. Barry, was the partial filing filed by North 
America to give them the class or schedule rates ? 

Mr. Barry. Just the class. 

Mr. Peck. I would like to ask Mr. Barry a question or so. 

Mr. Barry, you say that in about 1953 you were the chairman of a 
committee of ‘this New York State Rating Bureau ? 

Mr. Barry. Well, I am not positive of the dates. 

Mr. Peck. Approximately that, sir? 

Mr. Barry. Approximately that time: yes. 

Mr. Peck. Is that committee still in existence ? 

Mr. Barry. I think we are. 

Mr. Pecx. Are you still chairman? 

Mr. Barry. If it is in existence, I still am. 

Mr. Pec. You testified earlier that you are the president of four 
insurance companies, and that these companies are members of the 
rating bureau ? 

Mr. Barry. That is right. 

Mr. Pecx. Are individuals also members of the rating bureau, sir? 

Mr. Barry. No; companies. 

Mr. Pecx. Are you an officer or in any way a director of the rating 
bureau ? 

Mr. Barry. No. 

Mr. Pecx. Your testimony at the present moment bears upon the 
rating bureau, I believe; does it not? 

Mr. Barry. It bears on the question asked by Mr. McHugh as to 
this filing. 

Mr. Peck. I would like to straighten this out for the record, that 
you are now testifying concerning the rating bureau itself. If I am 
not mistaken, your connection w ith the 1 ating bureau is only through 
the conduct of your own four companies. You are not personally an 
officer or director ? 

Mr. Barry. No;thatisright. No. 

Mr. Peck. If the committee, however, of which you once were chair- 
man is still in existence, you are still the chairman of that committee? 

Mr. Barry. That is right. 

Mr. Peck. Thank you very much, sir. 

Mr. Barry. I would like to add, if oe want to hear the other fac- 
tors that brought about our desire to get a decision from the courts 
on partial subseribership, the first filing by North American said, We 
can write this at a lower rate because we are going to pay 15-, 20-, 
and 25-percent commission to the agents. We went before the ap- 
pellate division in the State of New York and asked for an injunction 
to prevent the insurance department from allowing them to charge 
those rates. That injunction was granted. 

All of what I am saying is in ‘the brief or statement or whatever 
you call it that is being filed by the rating organization, so this is 
repetitious. 

The day after that injunction was granted, a letter was forwarded 
via North America to the agencies, in which it was stated that they 
would be most happy to let everything stand in status quo until the 
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final decision was made by the courts, provided the New York Fire 
Insurance Rating Organization members using those rates would 
agree to pay the same commission as the North Amerie: , and we had 
to reject that, because that is a violation of all Federal laws that 
we know of. 

There was another gimmick in there. When this thing was finally 
granted, the agency contracts with North America prov ided a 15- and 
20- percent commission to agents, but if an agent would agree to give 
them an incr sased volume of business. they then would get 25-percent 
commission, and on the filing made, they said their acquisition cost 
was 20. But by the very contract with the agent, certain agents, it 
would give them an increased business, which they would have to take 
away from me and other companies in order to do it, that the com- 
mission would go up to 25 percent. On the basis of 25 percent, there 
a no validity in he figures. Those were the things we felt had 
to be adjudic ated and dec ided by the courts, so we all know what the 
rules were, and whatever the courts decided the rules are, that we have 
to live by. 

Mr. McHven. Do you take the position that the North America 
company and other independents do not have the right to sell in- 
surance to the public at prices lower than yours, based on lower 
acquisition costs? 

Mr. Barry. Those are the questions that were presented to the 
courts. The importers and exporters decision by the appellate court 
of New York—I am not a lawyer, but I have always been told that 
the court of appeals decision is the law—that is the highest court— 
said that they did not. 

We also have an opinion of the attorney general of New York, Mr. 
Goldstein, [ think his name was, which you can get—perhaps you have 
it in your records—to the effect that there could be no arrangement 
between companies as to commissions, that the agent has a perfect 
right and must have the right to deal at arm’s length. 

Mr. McHveu. I do not think that is an answer to the question. My 
question is whether or not you take the position that North America 
and other independent companies do not have the right to sell insur- 
ance to the public at a lower price than yours, based on lower acquisi- 
tion costs. 

Mr. Barry. They have the right to sell it at a lower pr ice, provided 
that all the component parts eventually add up to the point where 
they are making an adequate rate, not an excessive rate, and they are 
showing that they are making a reasonable profit. There are a lot of 
component parts to the rate. This is not a business, in the sense of any 
business. As I am sitting here looking at you, New York may be 
burning down; I do not know. I hope not. But I am just saying 
that you do not know. In this business you have to look into a 
crystal ball. I do not know what the future holds, neither does 
anybody else. 

It was our concern, which evidently has been overruled by the courts, 
that just reducing commissions alone is only one element of cost. It 
did not say that they were going to get such a selection of business 
that they would have a certain loss ratio. No one knows what the 
loss ratio is going to be, only God himself knows that. I do not know. 

The definition of insurance is the collection from the many to pay 
for the misfortunes of the few. Now, we have proceeded on the theory 
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that the only fair proposition for the public and for all concerned is 
the average. If you do not mind, I would like to read a statement 
that was made by the circuit court of appeals in Washington, in the 
District of Columbia case. If you would spare me a minute, I would 
like to read that statement. 

May I read that, Mr. Chairman ? 

Senator Harr. Yes. 

Mr. Barry. This is by Judges Edgerton, Maris, and Prettyman. 

Mr. McHueu. What is the date of this? 

Mr. Barry. April 12, 1948. This was before the circuit court of 
appeals in the District of Columbia case, which, incidentally, the 
companies won : 

A dilemma is posed— 
no, let me start at the beginning: 


Thus the opinion appears to hold that the rate fixed by general order may be 
generally valid but invalid as to those companies which can show such rates 
to be confiscatory as to them. Such a rule raises practical difficulties. The 
figures differ widely among the individual companies. The amounts of expense 
allocated to business in the District of Columbia by those companies doing a 
nationwide business are vital. Wholly fortuitous circumstances appear to 
govern some of the results as expressed in percentages of expense to premiums 
earned. For example, on oral argument counsel for appellant referred to one 
company for which the expenses were over 1,000 percent of the premiums earned. 
But reference to the figures for the company show that its only premium was 
$12.46, whereas its district franchise cost $56 and its share of expenses to the 
rating bureau, imposed by statute, was $70, which two items of expense ($126) 
were 1,000 percent of its premium. A dilemma is posed by this practical aspect. 

If constitutional validity is to be determined by consideration of the several 
companies separately, the only valid uniform rate would be that fixed by the 
experience of the company with the highest expenses. Such surely is not the 
requirement of due process. The alternative requirement of that method of 
testing validity is a series of rates for the same risk, which in ultimate pre- 
cision could be a separate rate for each company. The practical effect of a 
series of rates would necessarily be the establishment of the lowest responsible 
rate as the uniform rate, and resulting financial squeeze would tend to a 
monopoly in a few companies. On the other hand, if constitutional validity 
can be tested by a reasonable figure fixed by the general experience of all, the 
public interest in reasonable rates, the public interest against monopoly, is the 
companies’ interest in reasonable return, and the incentive toward good man- 
agement by the companies would all be well served. 


Mr. McHveu. Mr. Barry, does this suggest your view that complete 
uniformity in rates is a preferable rating system ? 

Mr. Barry. Yes, and I think there is an alternative to that. The 
rating law of every State in the union has a provision for participating 
companies. That, translated into English, means mutual companies. 
Mutual companies operate on the basis that they are not going to pay 
commissions in the general course to agents and so on under the act. 
They therefore have a cushion starting out, as compared to stock 
companies. 

The mutual companies, at the end of a year or two, whatever it is, 
figures out their results. If they have made what they consider much 
more than a reasonable profit principally by reason of no agents’ 
commission, they pay a dividend to the policyholders. But they 
first have to prove that they have made it before they pay it, and the 
insurance departments have that cushion of mutual companies to pro- 
tect the department in assuring the public that they are looking after 
the solvency of the company, because after all, an insurance contract 
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is only a promise to do something in the future. The prime obligation 
of an insurance department, an insurance commissioner, goes down 
to the smallest company, and if you are going to have State laws that 
allow companies to function with $200,000 capital and $100,000 surplus 
in these days, then the State must protect the public. 

Mr. McHueu. Then, Mr. Barry, will you be content to have the 
insurance commissioner pass upon the adequacy of rates, just upon 
the basis of the solvency of the company involved ? 

Mr. Barry. Not each individual—no, because in that particular 
situation, on the adequacy of rates on solvency, a large company could 
step out and say, we are going to write at this rate, and it does not 
make any difference whether it is adequate or not, because if we lose 
money, we have so much money it does not make a difference. That is 
the philosophy of certain individuals. 

Mr. McHvueu. But there are antimonopoly laws in all States that 
would prohibit such practices ? 

Mr. Barry. I am not a lawyer, so I cannot answer on antimonopoly 
law. I know the rating law of every State, as far as I know, says 
that the rates must be adequate, not excessive, and produce a reason- 
able profit. 

I might say right there that as far as the companies having any in- 
dependence of action, that is ridiculous, because we cannot use any 
rate, file a rate, use a rate, unless it is approved by the insurance de- 
partment of the State. We have absolutely no freedom of action 
whatsoever, and that applies in every State in the Union. 

Mr. McHvuen. You have no freedom of action because of the fact 
that your action must be approved by the insurance commissioner? 

Mr. Barry. Yes. 

Mr. McHvuen. You have independence of action with reference to 
each other, do you not ? 

Mr. Barry. Independence of action with reference to each other is 
competition with other companies. ‘That takes a lot of forms. I may 
have a special agent working with an agent to help him get a risk. 
I may give an agent engineering service. I may give him a lot of 
things. It is all within the foreground of competition. Or I may get 
business from an agent because he likes me. ‘There is a lot of business 
given out on that basis. 

I might also add that I think the committee should have clearly in 
its mind that the making of rates by rating bureaus is a privilege, 
not a right. We have no right to make any rates whatsoever. We 
have a privilege from the State to form a rating bureau, be licensed, 
make rates, and we are doing that—— 

Mr. McHvueu. Do you think you have a right to compel other com- 
panies to sell insurance at the same rate as the rating bureau? 

Mr. Barry. No, but I think that is up to the States to determine 
whether they are going to license them as rating bureaus. But we 
have had an opinion from the Court of Appeals of the State of New 
York that if any rates are made by the rating bureau on anybody 
else, the rating bureau has a right to protest, if they think the rates 
are not in compliance with the law and are interfering with our com- 
petitive law. 

If all the other companies in the rating bureau tomorrow morning 
decided that they did not want to be members of it, and there is noth- 
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ing that I know on this earth that makes a man take an aflirmative 
action if he does not wish to, that does not relieve the insurance de- 

artments or the States of the obligation to see that the rates are reason- 
able, adequate, not excessive, and produce a reasonable profit. What 
the States will do about it, I do not know, but the obligation remains 
for them to see that the law is lived up to. 

In running these rating bureaus, we have to devote a lot of time 
and energy to see that the thing is done right, and that we comply 
with the law. In the State of New York alone, last year, in the New 
York Fire Insurance Rating Organization, we made over a hundred 
thousand inspections of risks. Furthermore, in the State of New 
York and other States in the Union that file, that dossier, which must 
be there as a requirement of the law, is only available to one person, 
the assured, or his accredited representative. [as a company have no 
right to examine those files, but I must have and the assured has a 
right to demand of me a complete inspection of his risks. 

Now if there is an improvement in the risks, if somebody decides 
they are going to put in sprinklers to improve the risk, we have to go 
out and make an inspection. I think we made 169 inspections of towns 
and cities on the grading system. If you want the validity of that, 
there is a decision by the courts of Indiana where the State of Indiana 
agreed to a downgrading, and their rates increased with the down- 
grading. 

Mr. McHuen. I prefer that you stick to the other subject. You 
were discussing earlier the method by which mutual companies were 
committed to make refunds to customers in the form of dividends. 
Do I understand from that that your position would be with refer- 
ence to the most desirable type of rating system that the system of a 
board whereby rates are made in concert—bringing about complete 
uniformity, with the permission of mutual companies to reflect any 
savings in costs by means of dividends—is the preferable system for 
fire insurance rating ? 

Mr. Barry. Well, that eliminates personal agents and eliminates 
trying to foretell what the future is. I do not know what the future 
is going to produce. I know that in the case of mutuals, that cushion 
that they have which is part of the mutual system, which has been 
going as long as the stock company system, there are plenty of them. 

Mr. McHvuau. Do you take the position that because one company, 
or group of companies, believes it can offer a lower rate to the cus- 
tomers, based on its own economies, that this is discrimination ? 

Mr. Barry. It is discrimination if they do not live up to the para- 
graph in the law which says that any rate filed by anybody must take 
into consideration the rights of participating companies. That has 
been one of our arguments, that the rating organization is compelled 
to observe those rates, but the independent filing companies have not 
been compelled to observe the rates of the mutuals. 

Mr. McHuen. Do you take the position that the rates filed with 
these rating bureaus ought to be of paramount concern to the insur- 
ance commissioner when he is acting upon them ? 

Mr. Barry. The rates filed by the rating bureau, as far as mutuals 
are concerned, the practical way it is done—Mr. Smith of the rating 
organization can testify much better than I can on the subject, and, 
iflam wrong, I shall ask him to correct me—— 
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Mr. McHven. Is it your belief that they should be of paramount 
consideration by the insurance commissioner, as contrasted with the 
rates filed by people who are not members of your rating bureau? 

Mr. Barry. I think the insurance commissioner, in accepting fil. 
ings by everybody, must live up to every paragraph of the law. We 
have raised the question in the courts, and the courts have chosen to 
ignore it, that the mutual companies have a right to a rate charged 
by stock companies, that allow a business to exist, and the rates must 
be higher, because you can visualize if the stock companies were al- 
lowed to act in concert and say, “We are going to pursue a 20-per- 
cent reduction in rates,” it would put the mutuals out of business, 
They could not exist, and they are a very important factor of the econ- 
omy of this country. There are over 700 of them in Pennsylvania, 
there are 137 farm mutuals in Minnesota, that run the farm mutuals, 
and they have been writing on system for years and years. 

Mr. McHvuen. What percentage of the business in New York, ap- 
proximately, is handled by the fire insurance rating organization ? 

Mr. Barry. I would say between 85 and 90 percent; I am not sure 
ofthat. Ishall be glad to look it up. 

Mr. McHvueu. So mutual companies write a very small portion of 
the business ? 

Mr. Barry. Oh, they are a pretty big factor. Even 10 percent of 
the business represents $50 million. 

Mr. McHven. That 10 percent is not only mutual companies; that 
would also include independent companies ? 

Mr. Barry. Oh, no, I am just talking about mutual companies. 
Could Task Mr. Smith what he thinks the percentage is ? 

Mr. McHueun. No, we shall have an opportunity to ask him when he 
testifies. 

Now, Mr. Barry, you did testify in the 1954 North America inde- 
pendent filing for dwelling classes; is that correct? Did you not tes- 
tify in the proceedings in 1954 involving the Insurance Co. of North 
America on independent filing ? 

Mr. Barry. Who was that before? 

Mr. McHuen. Before the New York department. 

Mr. Barry. There were two hearings. I want to be sure I get the 
right one. 

Mr. McHveun. This was the hearing in 1954. This is part of a 
docket entitled “The Supreme Court of the State of New York, the 
Appellate Division, First Department, the Record on Proceedings.” 

Mr. Barry. Is that the hearing conducted by Deputy Murphy? 

Mr. McHven. The title of this action is “Charles P, Cullen, Treas- 
urer of New York Fire Insurance Rating Organization v. Alfred G. 
Bohlinger, Insurance Superintendent of the State of New York.” 

Mr. Barry. The North America action was split up into two parts. 
We had one hearing before Deputy Murphy, and when we raised the 
question of partial subscribership, he dropped it right there and would 
not proceed with the question of the merits of the rate reduction until 
that question was passed upon. 

Mr. McHven. That is the issue that I am referring to here? 

Mr. Barry. That is right. We were told to go ahead and get a 
ruling on that, so we did. 

Mr. McHven. On page 1024 of that record, you were asked some 
questions by Mr. Murphy with reference to the right of partial sub- 
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scribership: whether or not that could be decided in this issue itself. 
Mr. Barry said: 
No, I claim to have no legal right to do it. 


Mr. Murphy said: 


Until we have decided that, is not the question of their rating pattern some- 
what academic? 

Then you engaged in a somewhat lengthy response to that question, 
which includes some of the following comments: 


You are there with just as much obligation as we have, with just as much 
obligation to see that the rates are adequate— 
speaking of the insurance commissioner— 
put you have a bigger obligation, to see that there is no discrimination, and if 
they have a rating system with 34 differences in it between their rating system 
and our rating system, that is discriminatory. That is why I say you cannot 
allow them, the two rating systems, to exist side by side for that reason, and the 
law is very definite. 

You said also that it has to be made on an overall experience of all 
companies doing business in the State, and the minute they have a 
filing out that is different from the filing out of the New York Fire 
Insurance Rating Organization, they are guilty of discrimination as 
against every schedule-rated class that you have, and they are guilty 
of discrimini ition, because they have a different system than you have. 
This, you said, was the point of the whole hearing. 

Do you still take the position that any rate which is different from 
yours 1s discriminatory for that reason ? 

Mr. Barry. Let me explain what the reason for the answer was. 
We have a town rating system; on cities over 25,000, it is rated by 
the National Board of Fire Underwriters. On cities under 25,000 it 
srated by the rating organization. There is just as much discrimina- 
tion between cities and towns as there is between risks. We had 169 
changes last year in those town rating systems. The North America 
took in their filing the town rating system of the rating organizations 
as it existed as of that date, but they have not made the changes, be- 
cause they have no right to have those—they can go get them, but they 
have not made the changes. 

At the time of that hearing, we had made 34 changes in town ratings 
that they had not made, and the point to the statement is that either 
one or the other of us is discriminating. They must be discriminating 
if they have not made the changes for those towns, and they have not 
got them to change. 

Mr. McHuen. Suppose for that schedule rating, their lower rate 
quoted was based upon lower expense factors ? 

Mr. Barry. No; on schedule rating, as I told you before, that is a 
rating made on the basis of schedules where there are debits and credits 
according to the desirability of fire protection. 

Mr. McHveu. In the computation of those rates, is there an ele- 
ment of overhead or loading that goes into it ? 

Mr. Barry. In the making of scheduled rates, the way rates are 

made in New York State and accepted by the insurance department 
have been on earned premiums, the losses i incurred and the average 
expense incurred of all companies. That is the way they were made 
up until the time partial subscription was filed. 
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Mr. McHveu. So there is an element of overhead which you said 
has been approved by the New York Insurance Department on the 
basis of averaging out experience of all the companies. 

Mr. Barry. On that ground, just as in the judges’ opinion, you 

cannot make the rate on the basis of the highest expense nor on the 
lowest expense ; you make it on the average. 

Mr. McHvuen. So any rate based on “the lower expense factor, in 
your opinion, would be discriminatory ? 

Mr. Barry. I would not say it is discriminatory, and the reason that 
I will not say is that we have to find out what the rate is going to be 
at the end of a year or 2 years to see whether the rate “they have 
charged is justified by the loss experience. 

Mr. McHwueu. Suppose it can be justified solely on the basis of 
exnense ¢ 

Mr. Barry. No, it cannot be based solely on the basis of expense. T 
might have an expense ratio of 25 percent writing risks that are very 
hazardous and have a loss ratio of 80 or 90 percent. This business is 
not making automobiles, or factories. This is a risk business, and 
the idea of your writing laws and the idea of your system of every- 
thing is to try to refine it down to a point where it does not become 
a gambling business. You work on averages, you rate on averages, 
you try to keep it adjusted. If we could get rating on an exact basis, 
where we know exactly what is going to happen in the future, we 
would not need insurance companies, because you would have a charge 
and come out even. 

Mr. McHven. You think the averages ought to be the averages of 
all the companies doing business in the State? 

Mr. Barry. Of all the companies. Now if a company comes up 
with a different system of doing business, if a company is in an agency 
business, doing business with an agent, it ought to be on the average 
of everybody in that system. The mutuals come up with a system of 
not using agents. The mutuals have been protected 

Mr. McHvueu. What about a company like Government Employees, 
which uses a different method of writing insurance? 

Mr. Barry. I do not know what their method is, so I am not going 
to pass on what their method is. 

Mr. McHven. Did the New York Fire Insurance Rating Organiza- 
tion oppose a filing by Government Employees ? 

Mr. Barry. I understand that the board of governors did, but I am 
not familiar with the details of that. I am not familiar with the 
Government Employees. 

Mr. McHven. Now, Mr. Barry, in addition to your role as chair- 
man of the special committee of chief executives of the National Board 
of Fire Underwriters, did you have occasion to act with others of your 
competitors on a national level for the purpose of devising methods 
to oppose the independent filings, and partial subscribership, of the 
Insurance Co. of North America or other companies? 

Mr. Barry. No. 

Mr. McHven. Mr. Barry, were you not a member of the special 
committee of chief executives of the National Board of Fire Under- 
writers? 

Mr. Barry. Yes. 

Mr. McHucu. What was the purpose of that committee? 
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Mr. Barry. The purpose of that committee was to study the whole 
question of partial subscribership, independent filings, et cetera. We 
retained special counsel in that particular situation to find out what 
the overall picture should be on a national basis, with the idea of 
finding out what our rights were and whether or not, if we thought it 
was wrong, we should try to correct it by appropriate legislation. 

Mr. McHvucu. Was not the purpose to develop a plan on the national 
level so that in every area of the country, you would have some way 
of opposing the independent action of North America and other 
companies $ 

Mr. Barry. We wanted to study to see what the fundamentals were, 
and make that available to anybody that wanted to use it. 

Mr. McHuen. But you do not describe this as a plan to devise some 
system of opposing the Insurance Co. of North America and other 
independents ? 

Mr. Barry. We would have opposed Home or anybody else. It 
was not North America, it was the principle that we were opposing. 

Mr. McHvuen. Are you familiar with how that study of the Na- 
tional Board originated ? 

Mr. Barry. Well, I cannot refresh my memory at the moment. 

Mr. McHuen. Do you not know that it originated on the request 
from the Eastern Underwriters Association to the national board to 
take up the study ? 

Mr. Barry. I frankly did not know that. I was requested to sit 
on the committee to discuss partial subsecribership, but I never did 
know how it originated until just now. 

Mr. McHwucn. Have you ever discussed this with Senator Kaplan ? 

Mr. Barry. That special committee ? 

Mr. McHwuen. Have you ever discussed this request ? 

Mr. Barry. I cannot remember discussing it. 

Mr. McHvucen. He never told you that he had been responsible for 
drafting a letter to the National Board on behalf of Eastern Under- 
writers Association ? 

Mr. Barry. Refreshing my memory now, I think he may have 
said that he was writing a letter to the National Board for the Eastern 
Underwriters Association to find out what the national board’s posi- 
tion was on this question. I do not know; he is right here. You 
can ask him, Senator Kaplan. 

Mr. McHucn. How long did you serve on this special committee 
of chief executives of the National Board of Fire Underwriters to 
study this problem ? 

Mr. Barry. I do not have the dates, so I do not know if it is still 
in existence or not. 

Mr. McHwuen. Are you still a member? 

Mr. Barry. If it is still in existence, I am on it, but it has not met 
for a long, long time. 

Mr. McHven. I would like to read to you now from some of the 
minutes furnished to this committee by the National Board of Fire 
Underwriters at the time representatives of the staff made a formal 
request of that organization for access to records. At that time the 
counsel for the national board offered full cooperation of his organ- 
ization, and permitted the staff to examine whatever records were 
requested. I have before me a document taken from the files of 
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the national board, which reflects the action taken by the laws com- 
mittee and other committees in connection with the activities of this 
special committee of chief executives. 

Under a caption entitled “Laws Committee Minutes, State Regu- 
latory Acts Under Public Law 15,” it is stated that pursuant to the 
action of that committee at its last meeting, the subcommittee of 
lawyers met and considered the request of Eastern Underwriters 
Association that a study on a national plane be made, one, of the 
rating law provisions with respect to the rights of subscriberships 
versus members of a rating organization. Now, this is the issue that 
was brought into sharp focus as a result of the application for partial 
subscribership filed by the Insurance Co. of North America; is that 
not correct ? 

(The full text of the document to which reference was made ap- 
pears at p. 3566.) 

Mr. Barry. That letter was from the Eastern Underwriters Assgo- 
ciation, asking the national board to make a statement on partial sub- 
scribership ; do I understand correctly ¢ 

Mr. McHvueu. Yes. 

Mr. Barry. I abide by whatever the minutes show. I have not 
read them, but I abide by them. 

Mr. McHveu. My question is this: The reference here is to the 
— of rights of subscribers versus the membership issue that was 

rought into focus by the partial subscribership filing by the Insur- 
ance Co. of North America; is that right ? 

Mr. Barry. That is right. 

Mr. McHven. It is also stated that there was discussion of the pos- 
sible effects of the application of the Fair Trade Practices Act by par- 
tial withdrawal from full subscribership. Do you know what was 
intended by that ? 

Mr. Barry. No; that is legal. 

Mr. McHvueu. These minutes also state that the committee on laws 
was extended to include counsel of companies represented on the laws 
and executive committees. Also that the committee had the advan- 
tage of the explanation of New York rating procedures by Mr. Stan- 
ley, and the benefit of the views of Attorney Kaplan, who was the 
draftsman of the EUA letter. These minutes then continue that the 
general counsel presented the report of the lawyers. Mr. Garland, 
representing John R. Barry, presented a dissenting report. 

Do you recall in what respect Mr. Garland, representing you, dis- 
sented ? 

Mr. Barry. I do not, unless I can take a look at it. 

Mr. Hanrawan. Mr. Garland is right here, if you want to ask him. 
Perhaps, Senator, he could give us a description. 

Senator Harr. If Mr. Garland would like the question restated, 
and I think he would, perhaps he could help us with Mr. McHugh’s 
question. 

Mr. McHven. Let me give you a brief statement again, Mr. Gar- 
land, of what this minute reflects. It states that the general counsel 
of the national board advised that the lawyers’ committee was ex- 
panded to include counsel of companies represented on the laws and 
executive committees, resulting in 16 lawyers Sc . Also, 
they had the advantage of an explanation of the New York rating 
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proc redures by Mr. Stanley, and the benefit of the views of Attorney 
Kaplan, who was the draftsman of the EUA letter. These minutes 
then continue that the general counsel presented the report of the 
lawyers. Mr. Garland, representing John R. Barry, presented a dis- 
senting report. After discussion, the minutes go on, it was voted to 
approve the lawyers’ report, with Mr. Barry and two others voting in 
the negative. 

Do you recall in what respects you dissented or opposed the lawyers 
committee on this issue ? 

Mr. GarLanp. I could not give an answer at this time. I would 
have to look into the records, which I do not have with me. 

Senator Harr. If subsequently you have the opportunity and would 
care to, we would be glad to have it. 

Mr. GARLAND. Very well. 

Mr. Barry. We will. 

Mr. McHven. Reading further from the synopsis of the laws com- 
mittee, April 14, 1954, it is stated that— 
the State committee acts under Public Law 15. Chairman Laughlin advised 
that the executive committee, having been informed of the action of the laws 
committee, at its February meeting appointed a subcommittee which passed 
the following resolution : 

“Resolved, That a subcommittee of chief executives be appointed to deal with 
matters of general policy growing out of current problems in State regulatory 
acts, with the understanding that if confronted with an emergency prior to 
that date, a special meeting of the executive committee will be called.” 

This subcommittee met on March 10, at which meeting the following resolution 
was adopted : 

“Resolved, That current questions involving claimed rights to partial sub- 
scribership in fire-rating organizations are of common concern to all organiza- 
tions of fire underwriters, and that the national board undertake to oppose the 
recognition of such claimed rights.” 


The executive committee—I assume this is the executive committee of the 
national board—concurred in the above resolution at its March 25 meeting, and 
the committee was discharged with thanks. 

(The full text of this memorandum appears at p. 3587.) 

Do you not consider that to be an approval by the executive com- 
mittee of the national board, an indication that the national board 
would oppose the efforts toward partial subscribership ? 

Mr. Barry. I am not going to talk for the national board. They 
can talk for themselves. 

Mr. McIiven. You were a member of the special committee of chief 
executives, were you not? 

Mr. Barry. That is right, and I would like to talk as a member 
of that committee. 

When the SEUA decision was handed down, there were rating 
laws in only 29 States. The first job of everybody was to get a 
rating law in every State. So they formed an all-industry committee. 
Who was on all- industry committee? The independents, the stock 
companies, the mutuals, the reciprocals, the agents, everybody in the 
business was on that committee. Now, they worked for a couple of 
years to get a model rating bill called an all-industry rating bill. 
There are members of that committee who now and will still insist that 
this action as to partial subscribership that has been used by North 
America was put in for the benefit of small specialty companies, 
like the American Druggists and small companies writing lumber 
business who had a spec ial system of operation, far beyond the aver- 
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age. We have to take care of all the people. We have to pro- 
vide insurance for everybody in the United States, or this economy 
will not function. 

You talk about banking facilities, the banks cannot function without 
the insurance companies. 

Now, all these people that had protested were on that all- industry 
committee, and it was natural for the national board, who was one of 
the members of the all-industry committee, believing that it was never 
the intent to have partial subscribership “such as had been done by 
North America, to find out whether or not the courts were going to 
construe what they had intended in the first place to be one which 
was now construed to be another one. And North America was on 
that committee with their general counsel. So was Allstate. 

Mr. McHvueu. Was this just another way of saying that the mem- 
bers of the national board, as such, considered that the competitive 
threat presented to your companies by the partial subscribership filing 
of North America was serious enough to meet on a national level and 
to attempt to combat it on the national level ? 

Mr. Barry. No, it was made on the basis of finding out what the 
rules are going to be, because if North America can do it that. w ay, 
we can all do it that way. Then where are you going to be? Then 
North America is on record that they could not exist without rating 
organizations on schedule rated risks. 

Mr. McHven. But you have filed your opposition to North Amer- 
ica through the fire insurance laws in the State of New York? 

Mr. Barry. That is right. 

Mr. McHvuen. Apparently, you also consider it important that you 
meet again together on a national level, where the principal companies 
operating throughout the rest of the United States could be gathered 
for the purpose of devising a plan 

Mr. Barry. Or finding out where I was going in the running of 
my own business, because there is nothing to prevent me from going 
out and filing a plan where I will only pay 10 percent to agents, 
which will be below the national average, and write 15 percent off, or 
pay no commission or 5 percent. What we wanted to know was 
whether or not commissions and reduction of commissions and alloca- 
tion of commissions were going to be a part of the rate. We have a 
decision of the insurance superintendent of New York, Mr. Holtz, 
where he says any saving in cost to the public, whatsoever can be 
reflected in the rate. That has opened up the possibility of companies, 
big ones, not North America—others can go off the reservation on 
this plan and say we are going on a new plan: and say we are not going 
to pay any commission to agents. 

Mr. McHuen. Mr. Barry, isn’t it true you were not content 
with the action which you and the organization to which your com- 
pany belonged had taken, opposing by way of litigation in the State 
of New York the partial subseribership filing of North America! 
Isn’t it true to say that you considered this problem of such impor- 
tance throughout the Nation that you decided to meet with your 
competitors in a national advisory organization for devising a 
scheme to oppose North America and any other independents who 
wanted to exercise rights of partial subscribership ? 

Mr. Barry. It wasn’t proposing any scheme. It was trying to find 
out what the fundamentals of the all-industry scheme were. And then 
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due to the peculiar setup we have in this business we are dealing with 
48 different industries—now it is 50, I believe. The State of Wiscon- 
sin will pay no attention to a decision in the State of New York. And 
if Wisconsin didn’t like what was done in New York—as a matter of 
fact, New York has said that the North America has a right to par- 
tial subscribership. The State of Washington has said they haven’t 
any right to partial subscribership. One State says one way, Wash- 
ington says another way. And you have five States—you have New 
Jersey, you have Texas, you have North Carolina, where there is no 
partial subscribership, and the District of Columbia provides for no 
partial subscribership. And Louisiana, since all of this hullabaloo 
went on, has passed a law to provide for no partial subscribership. 

Mr. McHven. Do I understand that the purpose was to evolve a 
common national plan ? 

Mr. Barry. No. We didn’t want 48 different firms of attorneys, 
each firm digging in to come up with their ideas. We retained special 
counsel to get a common idea of the problem, so they would be in a 
position to consult with anybody that wanted to consult. 

Mr. McHvueu. Mr. Barry, do [ understand you do not describe this 
plan of the special committee of chief executives as a plan to oppose 
the filings of the independent action of North America? 

Mr. Barry. No. 

Mr. McHveun. This resolution I just read to you was approved by 
the executive committee of the board. 

Mr. Barry. I would say, I don’t care how the resolution read. I 
know what was intended. It was intended to make a study of this 
question, because when—in 1948 we didn’t form the all-industry com- 
mittee. The all-industry committee was formed by the insurance 
commissioners of the United States of America, they formed that 
committee, and they asked the different branches of the business to 
come in and sit and associate with them, to try to come up with a 
model rating or for those States that didn’t have a rating law. Then, 
other States, like New York in 1948, made amendments to the law, 
to bring it into conformity with the all-industry law. 

Mr. McHvuen. Mr. Barry, in that connection I would like to read 
to you now from another memorandum, which was obtained from the 
files of the National Board of Fire Underwriters, in connection with 
the scope of the duties of the special committee of chief executives 
that was set up to implement the resolution, which I have just read 
to you. 

Before I do, let me ask you whether you are familiar with the fact 
that an officers conference of the National Board of Fire Underwrit- 
ers, took the position that the national board, as an advisory organ- 
ization, and having no authority over rates, had no lawful right to 
inquire into the problem that was described in this resolution ? 

Mr. Barry. I didn’t know anything about the officers’ committee 
meeting. And if they passed that resolution, the committee must 
have ended, because that is the top committee. 

Mr. McHuen. I didn’t say any resolution was passed. Are you 
familiar with the fact that the officers conference of the national 
board expressed the view 

Mr. Barry. I sat on the committee; they called meetings; we dis- 
cussed the question; period. There was no plan of anything except 
to find out what the all-industry bill meant. 
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Mr. McHven. At these meetings, weren’t you advised that the offi- 
cers of the national board had decided that the board had no authority 
to go into this question ? 

Mr. Barry. I may not have been at that meeting, but I don’t remem- 
ber that. 

Mr. McHveu. You don’t recall 

Mr. Barry. I wasn’t at every meeting. It may have been at a meet- 
ing I wasn’t present. But I don’t remember anything—you just said 
it wasn’t a resolution of the officers committee; it was just an expres- 
sion. Now, whether they gave me the benefit of that expression or not, 
I don’t know. 

Mr. McHven. You don’t recall that the general counsel was in- 
structed to review this problem for the purpose of giving the national 
board the benefit of his views, as to whether it had authority? 

Mr. Barry. I am sorry, Mr. McHugh, but I can’t remember every- 
thing, and I can’t remember that. The general counsel is here, he can 
answer that. 

Mr. McHvueun. Mr. Barry, referring now to the memorandum which 
was furnished to this subcommittee in the course of its inquiry at 
the National Board of Fire Underwriters, it is entitled, “Memoran- 
dum for L. A. Vincent, April 1, 1954.” It bears the typed name “J, 
Raymond Berry.” 

It reads: 

I will be in Washington on income tax matters tomorrow. If my views are 
sought by the officers committee on the partial subscribers problem, I would say: 

(1) I assume the business wishes to “oppose the recognition of the claimed 


rights” (language taken from the resolution of March 10, 1954) and that this 
opposition means taking practical steps through legal channels where necessary. 


Now, by that, do you understand that it was contemplated that legal 
action would be taken to oppose the recognition of claimed rights? 

Mr. Barry. No, if the general counsel of the national board recom- 
mended legal action, I think I would have gone along with it. He is 
the general counsel. 

Mr. McHvueu. Was it your view that the function of the special com- 
mittee of chief executives would also be to take legal steps to oppose 
the national 

Mr. Barry. I don’t see any way the national board could have taken 
any legal action. They are not a rating organization. It would have 
to be done through rating bureaus—the same way as is done in New 
York, the same way it was done in Washington. I don’t want to get 
into law. I am not a lawyer. 

Mr. McHveu. I am just trying to find out whether or not it was 
in your contemplation that the special committee of chief executives 
ar going to consider what legal steps would be taken or could be 
taken. 

Mr. Barry. No, because they had no place in court to take any legal 
action. 

Mr. McHveu (reading) : 


(2) This opposition could be best handled outside the national board by a 
committee of top executives, and perhaps that committee could be superim- 
posed on some other existing organization. 

(3) Urgency is the dominant factor in the present situation. 

(4) Time, having run against the business, the field for choice of counsel 
is restricted almost to the vanishing point. There is no time to educate 
counsel. 
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Reading further, speaking of the choice of counsel : 


Such a choice would call for a special attention by those on the subcommittee 
supervising the counsel’s work. To my mind, that would be a less serious prob- 
lem than would be the many problems of educating and bringing up to date any 
other counsel at this time. 


(7) Special attention and supervision referred to in the previous paragraph 
needs defining. For example, Counsel Kaplan, or anyone else, cannot be free 
to make decisions which counsel would make in an ordinary lawsuit, but which 
in this situation might plague the business for years to come. Example, a de- 
cision in this matter to raise the Fair Trade Practices Act remedy might make 
trial counsel’s work somewhat easier, but it would establish a precedent which 
would make business life for insurance companies infinitely harder for years 
to come. 

Now, Mr. Barry, weren’t you familiar with the fact that included 
in that request from the Eastern Underwriters Association was a 
request for determining whether or not legal action could be taken 
under the Fair Trade Act to enjoin the insurance commissioner from 
approving the principle of partial subscribership ? 

Mr. Barry. Well, I don’t remember anything about that. I imagine 
that was referred to the general counsel, who, in turn, referred it to the 
special counsel. What good would my opinion be on that? I don’t 
know anything about the law. 

Mr. McHveun. I am not asking you what you thought about it. I 
am asking you whether you did not know that it was within the scope 
of the duties or the contemplated duties of the special committee of 
chief executives to take up this question. 

Mr. Barry. I think we probably took the question up with the gen- 
eral counsel and the special counsel. That is what we were in business 
for. 

Mr. McHveu (reading) : 


The company should be free to decide when or where a particular matter 
or hearing should be brought on. Executives are better informed on tangible 
factors of all sorts on local situations. (C) The part which counsel is to play 
in any hearing or meeting should be studied by the committee before the hear- 
ing or meeting is held. There are situations where special counsel should not 
even be in the State. There are other places where he might be present, but 
take no active part. There are others where he should take the lead. 

(8) Apart from the steps to “opposition” — 
and the term “opposition” is in quotes— 


outlined above, are much broader questions of policy. With this memorandum, 
we consider such policy questions—example, changes in regulatory law ; separate 
from the above pattern of opposition. It is intended that the above opposition, 
win or lose, will give executives time to study these questions. 

(The full text of the memorandum quoted appears at p. 3584.) 

Mr. Barry. I don’t know any pattern of opposition. I never heard 
of it. 

Mr. McHueu. You don’t construe that the activities that were 
engaged in by the special committee of chief executives represented a 
pattern of opposition, as the general counsel apparently contemplated 
it here? 

Mr. Barry. No. That was more of a study committee to find out, 
in view of the fact that the National Board of Underwriters had been 
& prominent factor in drawing up the all-industry bill along with the 
independents, the mutuals, the all-State, and everybody else, and this 
question that came uwp—which was a question as to what was the 
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interpretation of what was meant in the all-industry bill—we, as one 
of the parties to the all-industry—the all-industry committee—were 
to make a study. Now, in making a study, we had to retain counsel, 
We were not lawyers, we were executives. There was no pattern of 
opposition. As a matter of fact, in the State of Washington, we 
didn’t raise the question. The question was raised by the other side— 
the North America. And the superintendent ruled against them, and 
the courts have ruled against them, they are up in the highest court 
now. We have nothing to do with that. 

Mr. McHven. Mr. Barry, at any of these meetings of the special 
committee that you attended, wasn’t there any discussion of the way 
in which opposition by way of lawsuits, as Mr. Berry suggests here, 
might be continued for the purpose of a delaying action, while you 
devised some other plan of meeting the issue of partial subscriber rship 
and independent action? 

Mr. Barry. Well, I think there was a question raised in Arizona, 
but that was on a different set of facts than New York. That is the 
only one I know of. The other—I don’t know when the State of 
Washington started. 

There i is one thing about it, as I told you before. T think we were 
in a position, and we are still in a position, of trying to find out what 
the rules are going to be. This is a $10 billion ‘industry, $10 billion. 
And we are small “people. We are not big companies. I don’t want 
to be trampled in the fight between the giants. T want to know what 
the rules are. I want to know what the legal rules are. And I want 
to know if I think my rights are being invaded, whether or not T have 
a right to find out if they are being invaded, and if they are to get 
adequate relief. 

Mr. McHvuen. You put the Corroon & Reynolds group of com- 
panies in the class of small companies? 

Mr. Barry. I do. 

Mr. McHveu. Where does the Corroon & Reynolds group stand 
among the top 20 companies in the United States in the fire insurance 
field ? 

Mr. Barry. They are not in the top 20. 

Mr. McHven. About where do you stand? 

Mr. Barry. About 59. 

Mr. McHven. Out of how many companies? 

Mr. Barry. Out of about 230. We are small companies. 

Mr. McHvcn. You operate on a nationwide basis? 

Mr. Barry. That is right. 

Mr. McHvucu. What percentage of your business, approximately, 
do vou do in New York State? 

Mr. Barry. Pardon me, Mr. McHugh, I didn’t get that. 

Mr. McHucu. What percentage of your business, approximately, 
do you do in New York State? 

Mr. Barry. Oh, I guess off-hand about—I don’t know. I would 
say maybe 20 percent. We do abig business in New York State. We 
are a New York organization. 

Mr. McHoven. Mr. Barry, I would like to direct your attention to 
some further notes of minutes of these meetings that were obtained 
by the subcommittee from the National Board of Fire Underwriters. 
These are notes of meetings at which this question was discussed and 
where in some cases views of various members are summarized. 


fo 





i] 
a 
S, 
uu 


a, 
1e 


re 
at 
mn. 
nt 
at 
nt 


ret 
m- 


nd 
nce 


ely, 


ely, 


yuld 
We 


n to 
ined 
ters. 
and 


THE INSURANCE INDUSTRY 1393 


IT read now from the notes of Mr. J. R. Berry, from the meeting 
held on April 15, 1954, at 2 p.m., in the executive committee room. 

Chairman Miller read the following resolution, adopted by the executive com- 
mittee on April 6, 1954: 

“Resolved, That a special committee is hereby created and designated con- 
sisting of H. W. Miller, chairman, K. E. Black, K. B. Hatch, William Hebert, 
John A. North, W.J. Reynolds’— 

Mr. W. J. Reynolds is the Reynolds of Corroon & Reynolds? 

Mr. Barry. Yes. 

Mr. McHvuen. John R. Cooney— 

“to determine the availability and recommend for retainer this committee as an 
executive committee special counsel in compliance with special Committee reso- 
lution, March 10, 1954; and be it further 

“Resolved, That this special committee, in its discretion, is authorized to call 
on other committees of the board and the staff for assistance in focusing atten- 
tion and study on all phases of the problem and expediting its work and the 
work of special counsel.” 

There is a comment. expressing the views of Mr. Hébert on the side 
indicating views of Mr. Barry. It says: 

Mr. Barry undertook to repeat his remarks, making the following points: 
1. Every question we are faced with today seems to turn back to the profit 
formula which is handled by the national board. 

(The full text of the minute quoted appears at p. 3589.) 

Now, by that do I understand that matters involving what is known 
as the standard profit formula are resolved or handled within the 
province of the National Board of Fire Underwriters? 

Mr. Barry. Well, the profit formula of the national board was a 
joint venture with the National Association of Insurance Commis- 
sioners to determine what a proper profit formula would be. After 
all, that is what is a proper rate—because you start out with a 6-per- 
cent profit, and you work backward. Now, that profit formula pro- 
vides the average of expenses, the earned premiums, the incurred 
losses. And I think we have agreed—we agreed with the National 
Association of Insurance Commissioners—we didn’t agree with various 
States, because the States are not bound by what the National Associa- 
tion of Insurance Commissioners in a meeting do—that a reasonable 
profit would be 6 percent, with no adjustment in rates unless the profit 
went above 8 or below 4. 

Mr. McHueu. Does this 6 percent include the amount for 
catastrophe losses? 

Mr. Barry. We never settled what should be in there for catastrophe 
losses, because with the inflation we have had in the last 18 years— 
it used to be, the definition of a catastrophe used to be a million 
dollars. Well, you know what a million dollars is today. We worked 
on trying to get a definition of a catastrophe, and I did an awful lot 
of work on it. And I came up with an idea of my own, which is only 
my own, that what might be a catastrophe in Billings, Mont., might 
be absolutely nothing in New York City. You might have a $5 
million loss in Billings, Mont., that to Montana would mean a big 
percent of their economy. But i in a State like New York, $5 million 
won't mean anything. Because in New York the volume of fire 
premiums is about $1! 50 million and the volume of extended coverage 
premiums is about $60 million. That is $210 million. Well, $5 mil- 
lion out of $210 million in New York i is one thing, but $5 million out of 
about $20 million in Montana premiums is an entirely different matter. 
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Mr. McHueun. Mr. Barry, I hadn’t intended to explore the me- 
chanics of the standard profit formula with you other than to deter- 
mine from this whether or not it is your understanding that questions 
affecting or involving the standard profit formula would be resolved 
in the National Board of Fire Underwriters. 

Mr. Barry. No; we were only an advisory capacity. That is what 
we were acting as, to say to the commissioners what we think is a 
profit formula. Now, the commissioners were trying to arrive at an 
agreement with us as to what was a profit formula, so that in the 
adjustments of rates they would have something to guide them by, 
And, incidentally, if in every rate law in the United States there was 
right in there a formula set out, A, B, C, D, in the form of arithmetic, 
and little less of law, we wouldn’t have any problems at all. 

Mr. McHveu. Would you say that if there were to be any changes 
or any modifications in the standard profit formula, that any studies 
looking in that direction would originate in the National Board of 
Fire Underwriters? 

Mr. Barry. Well, we were the people that originated it, so, nat- 
urally, it would be there. But it would have to be in conjunction 
with the committee of the National Association of Insurance Com- 
missioners. They had their own committee. We worked for 2 years 
on that—with the insurance commissioners. 

Mr. McHven. Is it possible that any of the legal rating organiza- 
tions that filed the rates would, on their own, make a determination 
that a revision in the standard profit formula was appropriate, and 
base its rates accordingly ? 

Mr. Barry. I don’t think rating organizations have paid any atten- 
tion to the proper formula, except as a guide. They are not bound 
by it in any way. It is strictly an opinion of ours, as to what we 
think should be the profit formula, and how rates should be made. 
That doesn’t bind any rating organization. It doesn’t bind any in- 
surance commissioner. If you look up the record, you will find rate 
adjustments are made without any regard to it. 

Mr. McHveun. This continues: 


No. 2: Mr. Barry. Counsel selected should immediately answer once and for all 
the relationship of the national board to the rates. 


The memorandum, paraphrasing you, Mr. Barry, continues: 


Item 3. We should have a central point where all of these questions would 
gravitate. 

What do you mean by that, Mr. Barry ? 

Mr. Barry. Well, I meant that I felt that this business had grown 
so big that it was very inconsistent to be adopting one policy in one 
State and a different policy in another State, as though they were 
48 different countries—it was still one country. And it would be very 
effective and very businesslike to have one committee know what was 
going on in Arkansas, know what was going on in New York. 

For instance, in Arkansas you have a decision in the Supreme Court 
of Arkansas that says we are entitled to a 5-percent profit, that is the 
law of the State of Arkansas. But that is not any other place. 

Mr. McHveu. You think that is a bad law? 

Mr. Barry. I think it is a good law. But the other States don’t 
pay any attention to it. They say that is Arkansas, we are not bound 
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by that. If that were the law in every State, that law were lived up 
to, it would be a wonderful business. 

Mr. McHveu. Mr. Barry, this suggests to me that your idea that 
there should be a central point for examining these questions so 
that 

Mr. Barry. There should be a central advisory organization, so 
that we are not conflicting with one another, doing one thing in one 
State and something different in another State. 

Mr. McHveu. §, that you could have uniformity in rating 
matters? 

Mr. Barry. We could have uniform understanding of the funda- 
mental principles of rating, yes. You have that in the casualty busi- 
ness. You have a National Bureau of Casualty Underwriters that 
relates every State to the other State. And they have to, because 
you cannot limit automobile liability to the confines of a State. And 
another reason for this move, and another reason why it should be, 
unfortunately, we have such things as tornados and hurricanes, and 
they don’t stop at State lines. When we get hit, we get hit. 

Mr. McHvueu. You are suggesting that you think there should be 
some sort of a national rating organization—— 

Mr. Barry. Not necessarily a national rating organization, but a 
national advisory organization. I don’t think there should be a na- 
tional rating organization to make rates, because I think you have got 
to keep close to the local level, you have got to keep close to the local 
people, you have local problems. But you can advise those local or- 
ganizations as to new methods of firefighting and a lot of other things 
that have gone on. 

Mr. McHueu. Now, as a practical matter 

Mr. Barry. I don’t think this business, in any respect, whether it 
is rating or otherwise, should be otherwise than on a State level, be- 
cause I just said to you this business is $10 billion; this is $10 billion. 

Mr. McHvueu. Mr. Barry, as a practical matter, isn’t this necessity 
that you suggest of having some uniform advisory organization 
prompted by a desire to meet the competitive rate filings of the 
independents ? 

Mr. Barry. Nothing whatsoever to do with it. We have been talk- 
ing about it for years. I have been talking about it, fighting about 
it for 15 years. My training is an accounting and arithmetic man, 
not asa lawyer. 

Mr. McHuau. No. 4, of this memo, Mr. Barry: 

We should take the rate law of each of the 48 States and see what you can 
and cannot do under each of these laws. (5) We should go into the situation 
of writers subscribership. Mr. Barry referred to the speech of Mr. Maryott. 

Mr. Barry. Could you read that statement of Mr. Maryott’s? I 
have it here. It isa very important statement. 

Senator Harr. I think that if the statement is of the importance 
that you indicate, the committee would be glad to have it made part 
of the record. 

Mr. McHvuan. If you have it with you, or if you would care to have 
it submitted, we would be glad to have it. 

Senator Harr. It can be filed with the statement of Mr. Barry, 
when it comes in. 


Mr. McHvucu. We would be glad to have you file it, Mr. Barry. 
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Mr. Barry. I will tell you where that is. That is in the statement 
of the New York Fire Insurance Rating Organization. So you will 
get that through that medium. That is going to be—I think it has 
already been presented to the committee. So it is in there. 

Senator Hart. All right. 

Mr. Barry. What he said there was that just what I said before, 
that this partial subscribership—he was a member of the all-industry 
committee—was only intended for a small specialty situation. 

Mr. McHueu. That, apparently, is not the view of the appellate 
division of New York, or of the Supreme Court when it denied cer- 
tiorari in this case. 

Mr. Barry. Well, of course—I am not trying to be facetious—the 
appellate division was not there when the committee were meeting. 
That is what the committee was doing. 

Mr. McHveu. This is one man’s opinion. 

Mr. Barry. He is one of them. The appellate division unfortu- 
nately wasn’t there. 

Mr. McHveu. But apparently the appellate division has made a 
ruling. 

Mr. Barry. They didn’t make any ruling at all. They just affirmed 
without opinion. So did the court of appeals affirm without opinion, 
despite the fact we presented 11 questions to them asking for guidance. 
And we were requested to do that by the insurance commissioner of 
New York, who asked us to appeal those cases so he would have some- 
thing to guide him in the future. We have not anything except an 
affirmed opinion. 

Mr. McHveu. Isn’t it correct to say, Mr. Barry, that the holding 
of the highest appellate court in New York, which was affirmed by 
the Supreme Court, does now support the right of partial subscriber- 
ship? 

Mr. Barry. Well, we have not gotten North America up to the court 
of appeals yet. That was in the case of Allstate. There are different 
facts in Allstate, somewhat different, than North America. 

Mr. McHven. That is with reference to the actual amount of the 
filing of the companies involved. Iam speaking now only of the legal 
question of the right of 

Mr. Barry. It hadn’t been finally determined by the highest court 
of the State of New York. I beg your pardon. Partial subscriber- 
ship has been determined. It was split in two parts. The merits of 
the filing have not been determined. 

Mr. McHven. This memorandum continues: 

Mr. Black stated that while the highlight of the present time is North 
America, we think counsel should advise us as to afford a picture, thus if we 
decide to oppose this, counsel should be in a position to tell us the way we should 
do it. Maybe we will have to look at new legislation. Mr. Cooney still wants 
to keep the national board out of this, as it is distinctly a fight on rating. But 
if we are going to be in it, he is strongly in favor of counsel. We are weak 
under the present method, where there is no place the rating bureaus can turn 
for advice, and they do need advice. Chairman Miller attempts to sum up dis- 
cussion at this point by saying that he understands counsel would look first at 
the constitution of the national board, and if we are violating it we, of course, 
would stop. He asked if there was any dissent to this statement, and no dissent 
was expressed. Mr. Hébert brings out a question which Mr. Barry raised in 


executive committee, but which he did not raise today—that is, do the antitrust 
laws permit us to go on with the opposition. 
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Mr. Barry. That was the one question I wanted to get the answer 
to from special counsel. Did we have the right to go on 

Mr. McHveun. Is this a question which was considered at some 
length in the course of your deliberations, as to whether or not you 
were in violation of the antitrust laws ? 

Mr. Barry. No, it was not considered at great length. It was re- 
ferred to the special counsel as one of the items we would like to get 
the answer on. 

Mr. McHvueu. And did you get an opinion from special counsel ? 

Mr. Barry. I never saw an opinion on it. I don’t think—I don’t 
know—lI can’t speak for him—I don’t think he ever arrived at a con- 
clusion or an opinion on it. 

Mr. McHueu. Did counsel attend your meetings ? 

Mr. Barry. He attended some of the meetings. I think he may 
have attended all of them. I am not positive about that. But the 
record ought to show whether he was there or not. 

Mr. McHucu. You don’t recall him making any statements as te 
whether or not the kind of activity you were then engaging in might 
be in violation of the antitrust laws? 

Mr. Barry. He said he didn’t know—that he would have to make a 
study of the whole situation, to see and advise us whether he thought 
we were or were not. And, of course, if we thought we were, we 
would not have proceeded. 

Mr. McHvuen. Were you and other members of the committee con- 
cerned about the possibility of running afoul of the antitrust laws? 

Mr. Barry. I wasn’t. I don’t know about the other members. 

Mr. McHveu (reading) : 

Mr. Barry repeats his earlier remarks and refers to New Jersey, North Caro- 
lina, and Texas laws, where this problem doesn’t arise. 

Mr. Barry. That is right. 

Mr. McHvueu. Will you explain why that is, Mr. Barry ? 

Mr. Barry. Because all companies must belong to the rating bu- 
reau. And that also applies to the District of Columbia. And that 
rating law was passed by the Congress of the United States. And 
there is no partial subscribership in the District of Columbia. I read 
the record, and I see the opposition is screaming that that law should 
be changed—period. When they don’t like it, the law should be 
changed. When we want to find out about whether or not we should 
change the law, then we are persecuting somebody. 

Mr. McHveu. Is it your view, Mr. Barry, that is a preferable type 
of rating law ? 

Mr. Barry. I think it is a perfect type of rating law. After all, the 
State has the primary obligation. And if the State has the primary 
obligation, they should have complete control. 

Mr. McHvueu. And this type of law, in your opinion, then, is much 
preferable to the all-industry model rating law ? 

Mr. Barry. I think so. It has worked out very well in the States 
where we have it, particularly in the great State of Texas. 

Mr. McHveun. The effect of such a rating law is to permit price 
competition only by means of the deviation; is that correct ? 

Mr. Barry. That is correct. 

Mr. McHueu. In your opinion, that is desirable ? 

Mr. Barry. I think so. 
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Mr. McHveu. It is your view that a company should not have the 
right independently of the rating organization to file and determine 
its own insurance rates ? 

Mr. Barry. Not on its own experience. And that has been conceded 
by the opposition. I would like to— 

Mr. McHvueu. Let me ask you this. Suppose a company were to 
have access to the loss experience of the combined group, which is a 
matter of public record, but then seeks to determine its own rate upon 
the basis of either its own loss experience, or tailoring that combined 
loss experience with its own loss record, and filing an independent 
ora lower rate. Do you believe that is undesirable ? 

Mr. Barry. Well, Mr. McHugh, you are getting on the subject of 
technicalities of ratemaking, and 1 am not a technician. You asked 
me whether I thought the laws in those States were good. I think 
they are very good. And I point out to you that Louisiana, since 
this came up—Louisiana adopted the same kind of a law, with all the 
agitation going on about this, that, and the other thing, and whatever 
you have got. 

Now, there is a statement—not mine—I would like to read. Itisa 
statement that was made by an executive of a company when he was 
chairman of the rating organization called the middle department of 
Pennsylvania. I would like to put that in the record. 

This statement is as follows: 

Many years ago, with comparatively few fire insurance companies in the field, 
rates were made individually by those companies, and, as a result a great deal 
of destructive rate competition developed. 

Mr. McHvueu. Whose statement is this? 

Mr. Barry. Mr. Bradford Smith, the executive vice president of 
the Insurance Co. of North America. 

Mr. McHvucu. What date? 

Mr. Barry. The date is—I haven’t got the date. It is around 
1948, around 1948. And it is in the Middle Department Association 
of Fire Underwriters. 

Mr. McHveu. Is this before the adoption of the all-industry law? 

Mr. Barry. No—I don’t know when the all-industry laws were 
adopted. Whether the laws were adopted, the all-industry com- 
mittee was operating. 

That resulted in a loss of confidence on the part of the public and action by 
various legislators to protect the public interest in seeing to it that companies 
remain in a solvent condition. 

That is the statement of Mr. Bradford Smith, of the Insurance Co. 
of North America, when he was chairman of the committee in the 
middle department, where certain companies coming in wanted to 
deviate. 

Mr. McHveu. I think it would be appropriate for you to submit 
the full statement—— 

Mr. Barry. I don’t know. I think it was a hearing. I think you 
would be better able to get it than I would—from the middle depart- 
ment. 

Senator Harr. May I ask, did you read all that is contained in the 
memo that you had before you from Mr. Smith? 

Mr. Barry. Well, the memo is a long memo we wrote about the 
whole subject. 
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Senator Harr. You simply read the excerpt ? 

Mr. Barry. I simply read the excerpt. 

Senator Hart. Do you have the full document from which you 
took the excerpt ? 

Mr. Barry. I haven’t, but I can get it. 

Senator Harr. The committee will anticipate receipt, then, of the 
Smith statement, along with the material that you will furnish, if 
that full document is available. Otherwise, we will try and get it 
from other sources. 

Mr. McHvueu. Mr. Barry, you also speak of the fact that—— 

Mr. Barry. There is another statement made by Mr. Smith about 
stamping bureaus. I would like to refer to that. It is the time 
where he infers that stamping bureaus are creations of the monopo- 
listic group, and trying to keep control. Mr. Smith, in 1948, says: 

It also provides what is called a stamping service on behalf of the members 
and subscribers. That stamping service is to assure or to provide a guarantee 
to the members and subscribers that their policies are written in conformity 
with their filings with the State. 

That is a very direct contradiction of the statement of the attorney, 
who tried to infer that we were creating stamping bureaus to preserve 
monopoly. 

Senator Harr. Hopefully, that also is an excerpt from the same 
basic document ? 

Mr. Barry. From the same. And we can see that you get the com- 
plete document. It is a public document and available. 

Mr. McHuen. Mr. Barry, you also make reference to the State of 
New Jersey. Is it your position that New Jersey has the same type 
of law? 

Mr. Barry. Same type of law? 

Mr. McHueu. This is a law which, at least in its effect, prohibits 
partial subscribership. 

Mr. Barry. Everybody must belong to the rating organization. 
And they also have in the New Jersey law something different from 
most laws, and that is whatever commission you pay one agent, you 
have got to pay that some commission to all agents. In other words, 
if you pay 25 percent in Newark, you pay 25 percent in Red Bank. 
And that law was upheld by the Supreme Court of the United States. 

Mr. McHveu. Isn’t it a provision of the New Jersey law that—— 

Mr. Barry. Excuse me, Mr. McHugh, Mr. Garland corrects me. 
In New Jersey, it doesn’t provide you have to belong, but it provides 
you can’t belong to two different rating organizations for rating the 
same risk—which is pretty near the same thing. 

Mr. McHven. This is the provision of the law which has the effect 
of prohibiting partial exept 

Mr. Barry. Making is very difficult, I would say. 

Mr. McHvueu. This memorandum goes on page 3: 

Mr. Barry agrees that the first things should be taken first, and the question of 
partial subscribership or partial independent filing is the first, and stresses it 
asa matter of great urgency. 

Isn’t this an expression of your view that the first problem which 


the special committee is to take up is to design methods of meeting 
this question of partial subscribership ? 
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Mr. Barry. Yes, for the simple reason, as I said before—why should 
I have to sit there as a competitor of the North America, and let them 
go on with a plan which is available to everybody? If the plan were 

oing to be declared legal for them, it was also legal for all of us. 
‘And it opened up the great possibility of creating chaos, ruin, for 
thousands of agents in the United States, because there is nothing to 
prevent others of us from coming up in partial subscriberships, in 
different forms, cutting commissions to the bone, getting into a com- 
petitive war that would ruin thousands of eee. And that is why 
I said it was very urgent to find out as quickly as we could, where we 
stood. Now we know in New York that partial subscribership js 
all right. Now whether somebody is going to do something about it 
in the future, I don’t know. I hope they don't. 

Mr. McHveun. You think that the history of North America, in its 
sale of insurance through means of a partial subscribership route, has 
resulted in this disastrous competition you have spoken of ? 

Mr. Barry. No, because the rest of us didn’t enter into the competi- 
tion withthem. We let them be the only partial subscribers. 

Mr. McHueu. So, apparently, you don’t consider the fact that 
they were permitted to be independent has added disastrous conse- 
quences to the industry ? 

Mr. Barry. Not up to date. But it could happen in the future if 
we all decide we are going to do the same thing. 

Mr. McHven. You think the proceedings of Allstate in proceeding 
by way of independent action has resulted in this disastrous cutthroat 
price competition that would ruin the industry ? 

Mr. Barry. Well, it has resulted in some funny competition. In 
New York State, Allstate, writing automobile business, started out on 
the basis of participating policies. And then the department, in con- 
junction with Allstate, looking into the crystal ball I referred to, said: 
“We agree with you, you can write this business at 25 percent of the 
rate of the stock companies, off the bureau rates.” And so they said 
go ahead. So on the basis of that privilege, Allstate went out and 
developed a terrific volume of business. Now what do we find? 
What they saw in the crystal ball wasn’t there. So Allstate has 
gotten in the meantime an increase of 1214 percent, and now they have 
gotten another one of 18.9. 

And, now, I think their rates are about 9 percent below the bureau 
rates. But they accumulated the business on the basis they could write 
at 25 percent off. That is the point I am making in all these things. 
They say, “We can do it better than the average, therefore, let. us go 
ahead.” But then if it turns out that they were wrong, they have 
gotten a great competitive advantage, because they have sold on the 
other basis, they have got the customers and the clients. And I believe 
Thave got a right to try and find out what is going on. I have a right 
to stay in business. I havea right to try and protect myself. 

Mr. McHoveu. Is this just another way of saying that your principal 
objection, then, to Allstate and North America filings is because of the 
fact that it does mean taking business away from your company ? 

Mr. Barry. Oh, no, it means taking business away from my com- 
pany on the basis of competitive advantage based on looking to the 
future, as to something that they say is going to happen. And the 
insurance department says: “We agree with you, we are looking in the 
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future W ith you, and we think it is going to happen.” I just pointed 
out in New York State, the only State I am familiar with, it didn’t 
happen. 

Mr. McHven. You simply devise a different method of looking into 
the future / 

Mr. Barry. We do it on the basis of averages. And we do look into 
the future on the theory that the best way to look into the future is to 
see what happened in the past on an average basis for everybody. 

Mr. McHvueu. But it is your view the only way to look into the 
future in making rates is to do it the way the rating bureau does it? 

Mr. Barry. I think to do it on the basis of what past experience has 
been. I think you havea right to look at prospective experience along 
these lines, particularly w hat has happened over the last 18 years. 
We have something in front of us right at the moment. We have a 
steel strike on. If the steel strike results in increase in wages, that 
means an increase in the value of properties, it means an increase in 
the cost of our losses. If I was sitting down to negotiate rates today, 
I would say, “Give us some allowance for what we think is going to be 
increased cost of adjusting losses.” That is what is meant by prospec- 
tive experience. We are not saying by prospective experience it 
means that we think that you are going—we are going to be able to 
select, business in such a way that the houses we insure are not going to 
burn, but the other guys houses are. That can’t be done. 

Mr. McHucn. You are not suggesting, Mr. Barry, that the meth od 

of determining rates which is employed by your company, and other 
members of the bureau, is based exclusively upon a scientific method 
of reviewing the past record and experience of your members 4 

Mr. Barry. I would say every rating organization is based on a re- 
view of the experience with the State insurance departments, starting 
out on the theory that we are supposed to make a reasonable profit. 

Mr. McHven. Isn’t there a very important judgment factor that 
goes into all ratemaking? 

Mr. Barry. There is a judgment factor up to a point, for this rea- 
son. We have 148 classifications of risks. Now this May flow er Hotel 
may burn down. Now the Distric *t in- 
crease the rates on the hotels in the District of C sijeali to try and 
absorb the loss on the Mayflower. So there is where your judgment 
comes in. You just don’t try to do it. You use a rule of common- 
sense, and you spread that loss over a period of years to try and get 
it back. 

But, remember, when the people who put their capital into insur- 
ance companies do it, they did it with the protection of a State law 
that said you are entitled to charge an adequate rate that gives you a 
reasonable profit. But we are here to see you don’t charge an exces- 
siverate. Unfortunately, over the last 3 or 4 years, we haven't gotten 
the adequate rates. And in that particular case, the Government 
of the United States had contributed their share to the cause of our 
not getting the proper rates, because I think the Government has lost 
anywhere ‘from a quarter of a billion upward in taxes, where we got 
deductions for the losses that we have. And, from that standpoint, 
the question of adequate rates is a matter of oreat public interest to 
2 the public in the United States, and to the Congress of the United 

States, 
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We have not paid taxes in years, and companies are collecting from 
the previous 2 years, and they carry forward for the next 2 years. 
So that we don’t get proper rates. Can you visualize what would 
happen if every business in the United States were being operated on 
the basis that we are today? There would be no revenue, and you 
would have no budget, and you would have a printing press. 

Mr. McHven. Mr. Barry, you don’t deny that there is a substantial 
factor of judgment which must go into all ratemaking ? 

Mr. Barry. No. The basis of all ratemaking is statistics. Judg- 
ment may be added to it to meet unusual situations, such as I have 
just described. But the basis is statistics. 

Mr. McHveu. You think that-— 

Mr. Barry. And that is for me, and for the independents, and for 
everybody else. And I don’t think the independents will argue that 

olnt. 

Mr. McHven. In connection with the scheduled rating systems, for 
instance, used by NYFIRO, with reference to the determination of 
the credits and charges to be given various factors, are these factors 
supported by statistical evidence? 

Mr. Barry. Well, they are supported by the final outcome of the 
result as to whether or not 

Mr. McHvucx. Well—— 

Mr. Barry. Just a minute, please, Mr. McHugh. Under the law 
you can consider everybody in New York State as one assured and 
figure it as only one company. Under that law, that company would 
be entitled to collect enough money from the people of the State of 
New York represented by one assured to give pte, enough to pay the 
losses, to pay their administrative expenses, to pay their taxes, and we 

ay taxes to the States, that is the first thing taken off the top. They 

on’t lose. A reasonable amount for operation—provided you can’t 
prove waste and extravagance in our operation, and a reasonable 
profit—which has been determined to be, as I say, 6 percent, by the 
commissioners, 5 percent in Arkansas. 

If we can make rating an exact science, as I told you before, you 
won’t need any insurance companies. The reason you have insurance 
companies, whether they are stock or mutual is this. There are seven 
men up there in front of me. If you all put up $1 million to form an 
insurance company tomorrow, and you all put in Government bonds, 
you would have the return on those Government bonds whether you 
were in the insurance business or not. But when you go in the in- 
surance business, you say to this group out here, we will take the risk 
of insuring you at these rates that have been made by the bureau. 
There is no guarantee that those rates can be proper because only the 
Lord knows what is going to happen in the way of losses. But as long 
as we are willing to put up our $7 million to guarantee to you that you 
don’t have to worry whether those rates are adequate or not, we are 
entitled to a freer use of our money. And I don’t think any man in his 
right senses would put up his money unless he thought he was going 
to get it free. 

In the case of mutual companies, they have built up their surplus 
out of earnings. 

But there is one thing to remember in this whole big broad picture 
you are in and why it is so important in this rating situation in the 
filing of rates, to see that they are proper and adequate. 








= ee eetelUlE 


—— 


r 
t 


r 


»f 


id 
ld 
of 
ne 


ve 


ey 


dle 
he 


ou 


en 
an 


ds, 


in- 
isk 
au. 
the 
ng 
you 
are 
his 
ing 


lus 


ure 
the 


THE INSURANCE INDUSTRY 1403 


If the mutuals are forced to meet net rates, and I mean by that if 
the mutuals are forced to have their rates on the basis of anticipating 
their dividend and their profit in advance, and it doesn’t turn out that 
way, and it turns out that they have a loss, there is no way to put 
capital into a mutual company. There is no way to bolster the re- 
sources of a mutual company, no way to do it. And as long as the 
mutual companies are allowed to be in business, and allowed to be in 
business under the aegis of the State, then it is up to the State to pro- 
tect the public and see that those mutual companies operate on a sound 
basis and get proper rates, and get the benefit of the protection they 
are supposed to have under the law. And that anybody filing, whether 
it is independent or otherwise, take into consideration that not only 
does the bureau recognize the rights of the mutuals, but everybody else 
recognizes them. 

Mr. McHveu. Mr. Barry, directing your attention now to the ac- 
tivities of the special committee of chief executives of the National 
Board of Fire Underwriters, of which you were for a time a mem- 
ber, are you familiar with the meetings which took place between 
officials and representatives of the Pacific Fire Rating Bureau and 
members of the national board for determining what action, if any, 
should be taken to meet this problem ? 

Mr. Barry. I don’t know. I don’t know what happened. I wasn’t 
in on it. 

Mr. McHueun. At any of the meetings of the special committee of 
chief executives, was the subject discussed of what action should 
be taken by your committee or by the national board with reference 
to the plan to change the membership rules of the Pacific Fire Rating 
Bureau so as to prevent partial subscribership ? 

Mr. Barry. I don’t think at any meeting I was present at. I wasn’t 
present at all the meetings, so there might have been a discussion. Of 
course, that is one thing in connection with rating bureaus I want 
to call your attention to, also. The bylaws and the constitution and 
the rules must also be approved by the insurance department. We 
can’t make our own rules. They make the rules. We cannot make 
them. 

What I am trying to say to you is that the rating bureaus, in the 
final analysis, are an arm of the State, in every State. And as long 
as the final approval of everything we do must be by the approval of 
the State, we can’t do anything without their approval, then I say it 
is the responsibility of the State. 

Mr. McHvucu. Mr. Barry, as a matter of fact, weren’t you familiar 
with the discussion that went on between officials of the national board 
and representatives of the Pacific Fire Rating Bureau. 

Mr. Barry. No, sir; I am not familiar with what discussions went 
on between those two bodies. 

Mr. McHven. Are you not familiar with the fact that the Pacific 
Fire Rating Organization was considering how it could amend its 
rules so as to deny the right of partial subscribership after obtaining 
approval—— 

Mr. Barry. No, sir; personally, I knew nothing about that. 

Mr. McHvueu. You do not know whether or not this matter was 


ever presented for spproval, formally, to either your committee or 
to the national board ? 
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Mr. Barry. It may have been, but I don’t think I was at any meet- 
ing where it came up. I have got to go back 6, 7, 8 years now trying 
to remember a lot of things. 

Mr. McHvceu. I call your attention now to a memorandum ob- 
tained from the files of the National Board of Fire Underwriters en- 
titled, “Minutes of the Meeting of the Special Committee of Chief 
Executives of the National Board of Fire Underwriters, Held in the 
Board Room, 85 John Street, New York, July 13, 1955.” These 
minutes are signed by Mr. L. A. Vincent, secretary. 

Present: Mr. John E. North, chairman, and Messrs. J. R. Barry, K. E. Black, 
J. C. Hullett, H. W. Miller, and Bruno C. Vitt. 

Under the caption “Pacific Fire Rating Bureau,” Chairman North 
reviewed subsequent conversations with Mr. James F. Craft of San 
Francisco, and conferences held in New York with Messrs. Levitt and 
Brown, counsel for the Pacific Fire Rating Bureau. He advised that 
the Pacific Fire Rating Bureau was awaiting a report from this 
committee, since at its meeting on June 27 it postponed action on 
the proposed changes and rules pending such advice. 

Special Counsel Marsh reported on his review of the matter, men- 
tioning that there develops two types of questions to be resolved— 
that is, legal and business. It had developed from conversations with 
Messrs. Levitt and Brown that the Pacific Fire Rating Bureau recom- 
mends undertaking the changes in rules of the rating bureaus in the 
States of Arizona, Utah, and Nevada, as a first step, rather than at- 
tempt to change in all States and territories served by that bureau. 
Following full discussion on motion of Mr. Black, seconded by Mr. 
Hullett, it was voted unanimously that this special committee—and 
it reads— 
has no objection to proposal to amend bureau rules in lines with drafts hereto- 
fore sent companies, provided amended rules are specifically not effective in 
any State unless and until approval by appropriate regulatory authority of 
said State. 

These minutes are apparently a draft of minutes which were not 
formally approved 

Mr. Barry. Well, I, apparently, didn’t remember those minutes. 

Mr. McHven. Excuse me, I want to note a correction that appears 
on these minutes. Under the words “has no objection,” a line is 
stricken, and there is substituted “would not oppose.” So that it 
would read : 

It was voted unanimously that this special committee would not oppose the 
proposal to amend bureau rules in lines with drafts heretofore sent companies 
provided amended rules are specifically not effective in any State unless and 
until approved by appropriate regulatory authorities of said State. 

(The full text of the minutes referred to appears at p. 5705.) 

I ask you now, Mr. Barry, whether or not this refreshes your 
recollection. 

Mr. Barry. That does. 

Mr. McHveu. It does? 

Mr. Barry. Yes. 

Mr. McHvuen. And that you do recall that the national board was 
considering working out a common plan with the Pacific Fire Rating 
Bureau on how to meet this problem of partial subscribership? 

Mr. Barry. Well, that is a committee I was on. And as I was say- 
ing, in connection with the all-industry bill, we had a member of the 
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committee to find out whether what we understood about the all- 
industry bill was so. Now, in that case, in Arizona, it is an entirely 
different picture. That is a constitutional question as to whether or 
not the members of an organization have a right to make their own 
rules. And I just said previously to that that I find out we have not 
ot the right—that even the rules we operate under must be approved 
by the State. We can’t even have bylaws; we can’t even have—in New 
York, when this first question came up, we wanted to try and put in a 
rule that anybody that was eligible to be a member had to be a mem- 
ber, and not a subscriber. W ell, the department won’t go along on 
that. That isall right; they won’t go along. 

But I am saying, in the rating bureaus we have absolutely no such 
thing as independence. We cannot make a move of any kind, nature, 
or description without the approval of the insurance commissioner. 

Mr. McHuen. I am simply trying to find out more about what took 
place with reference to these meetings on which your recollection is 
now refreshed. 

Mr. Barry. We discussed this whole question as an advisory organ- 


ization—as to what to do in connection with the aspects of the bills, 
asto whether or not——— 


Mr. McHucu. Well—— 

Mr. Barry. We had other resources to go to. We had been one of 
the people in this all-industry committee. I don’t know whether the 
all-industry committee is still in existence or is not. It was two sided. 
It was a committee of commissioners and a committee of ever y branch 
of the business—brokers, agents, and everybody else. And, if we had 
come to the conclusion that { this was a matter for the all- industry com- 
mittee, we would have said so, and called them together on it. In the 
meantime, we obtained counsel to advise us what we could or could not 
do, or what we thought we could or could not do. We had no plan 
of concerted opposition against anybody. We were looking after 
our own interests and where we were going to go with these changes 
inthe methods of doing business. 

Mr. McHvueu. Isn’ ti it true, at these meetings the consensus was that 
the best plan of proceeding would be to effect these ch: anges in the 
three States referred to first and get approval by the commission and 
have a test of this issue at that time in that area ? 

Mr. Barry. That was the conclusion of the Pacifie Coast R: ating 
Bureau—local people, on the ground. The law in California is 
entirely different than it is in any other State of the Union. And—— 

Mr. McHuen. Isn’t it true that they didn’t act until they had 
received the approval of the national board ? 

Mr. Barry. They didn’t receive any approval from us. We just 
said we won’t oppose anything they did. 

Mr. McHvuen. That is not the same thing as saying there was 
approval ? 

Mr. Barry. No, because our approval meant nothing. 

Mr. McHucu. Why was it necessary for them to have come and had 
these meetings referred to an official of the national board ? 

Mr. Barry. I don’t know why it was necessary for them tocome. I 
don’t know why it was necessary. They area ‘body unto themselves, 
with authority to do whatever they want. We were interested in what 
questions were going to be raised. In Arizona, it was a different ques- 
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tion. And when the North America tried to be a partial subscriber jn 
Washington, and they took the move, and the commissioner opposed 
them, we were interested in what would happen there. And they are 
up there. The commissioner said “No, you can’t be a partial sub- 
scriber,” and the courts of that State upheld the commissioner. I think 
it is up on appeal to the highest court. 

Now, that will be an interesting thing. In Washington you can 
do one thing, in New York you can do another. That is not strange, 
That is true of many other lines of business. 

Mr. McHven. Mr. Barry, isn’t it true—isn’t it safe and correct to 
say that as part of the plan that was described in that resolution, 
which the national board approved, for setting up a special commit- 
tee of chief executives—that as part of that resolution, the national 
board and its member companies decided that they would give their 
full support and aid in the changing of the rules in the three States 
referred to. 

Mr. Barry. We could give no aid. All we could do would be to 
comment on whether or not we thought they were on sound ground 
in trying to make changes in the membership rules. We had no plan 
of any kind. As the questions came up, we met the questions as they 
came up. We couldn’t aid anybody. 

Mr. McHven. It is true, though, that you did meet with them and 
you did discuss the issue? 

Mr. Barry. I didn’t discuss it. If you read the reports, you will 
find Mr. North discussed it with a Mr. Crafts. I don’t know what 
official capacity he had on the board. And then North discussed it 
with the counsel and Brown. I don’t even know who Brown is. And 
he came back and told us it looks like in Arizona and three other 
States they are going to change the membership rules. We said “Let 
them go ahead and try to change them. What’s wrong with that?” 

Mr. McHveun. Mr. Barry, are you familiar with the report of the 
eee committee of chief executives that was approved on Decem- 

er 8? 

Mr. Barry. I would have to read it to refresh my memory on it. 

Mr. McHven. Mr. Chairman, I would like to read now from a re- 
port of the special committee, dated December 8, 1955, signed by Mr. 
John E. North, chairman. It is addressed to Mr. H. W. Miller, 
chairman This is also a document obtained from the files of the Na- 
tional Board of Fire Underwriters. 

The special committee of chief executives met on November 17, at which time 
the situation in the Pacific Fire Rating Bureau territory was reviewed, with 
particular reference to the future course of that bureau in connection with its 
current attemps to have adopted changes in rules relative to partial subscriber- 
ships. It was the feeling of your special committee that if an appeal is to be 
taken by any of the parties in those hearings, that we recommended support of 
the position taken by the Pacific Fire Rating Bureau. Your special committee 
has before it material that has been circulated, based on suggestions advanced 
by its members for legislative program to carry forth the position that this com- 
mittee has been developing. Your special committee recommends that the execu- 
tive committee of the National Board of Fire Underwriters approve the follow- 
ing program: 

1. That legislation be sought to amend when necessary the rate laws in the 
fire and allied lines and fields. 

2. That said legislation should be based on the principle of a single rating 
organization for a State. Jurisdiction of this bureau would be limited to fire and 
allied lines, membership would be mandatory on all insurers writing the cover- 
ages rated by that rating organization. 
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Mr. McHueu. Does this provision involve the type of rating stat- 
ute, which you described in North Carolina and in other areas, where 
membership in rating bureaus was mandatory ? 

Mr. Barry. After considerable discussion, I think it was the con- 
census of the committee having seen how well that worked in North 
Carolina and Texas, we thought it might be a good pattern for the 
rest of the United States and solve an awful lot of niall aes and also 
the District of Columbia. We felt that Congress had spoken in the 
District of Columbia, and it was a good idea, going out to the States, 
to say, well, here the Congress had a chance to pass on it, that is what 
they ruled, everybody belongs to the same rating organization. And 
it may be in the future that may be the answer. We may try to get 
legislation along those lines, which I think is all right, if we can get it. 

I don’t know—that will have to be a united front business. Whether 
or not we can get that or not, I don’t know. 

Mr. McHuecu (reading) : 

3. That deviations be permitted, subject to the following conditions. 

(a) That said deviations, if granted, shall last for 12 months. 

(b) That not deviation be granted without a hearing before the insurance 
commissioner. 

(c) That notice of said hearings be given to the rating organization. 

(d) That the rating organization be recognized as an interested party with 
the right to be heard in the deviation. 

(e) That the application for the deviation must be supported by the experience 
of the applicant in the State, or if rates are based on an area larger than the 
area of the State, then the experience of the applicant in that area. 

4, No deviation shall continue beyond 12 months without the deviator follow- 
ing the same source above indicated. 

(The full text of the report referred to appears at p. 3793.) 

Is this provision, with reference to the draft of proposed law deal- 
ing with deviation, more stringent than under the all-industry law? 

Mr. Barry. No, I don’t think they are more stringent. There is one 
thing they haven’t in there that I tried to get in, which they say is my 
inherent right anyway—which is one of the biggest of being in the 
insurance business. 

Many insurance departments, primarily due to lack of funds, lack 
of appreciation on the part of the legislatures of their importance to 
the citizens of the State, haven’t got the manpower to give me what I 
am entitled to, everybody is entitled to, it should be made a public 
record—a complete statement of how they arrived at their conclusions 
that that deviation is all right. 

The way a lot of them are done in most of the States, they are just 
accepted, file it, that is it, period, no reasons given by anybody. And 
I think it is pretty well established in law, at least Federal law, and 
I have a Federal decision on it, that an administrative officer must 
know how he arrived at his conclusions and give everybody the benefit 
of the authorities used, et cetera, et cetera. And that isn’t what we 
are getting. 

What we are getting today is a terrible situation. And I would 
like to read a paragraph of an article by Mr. Roger Kenney, who is 
known to this committee. The chairman has put his remarks into 
the record. I would like to put some remarks of his into the record, 
to show a little bit of a background about what is going on. This is 
very recent. It is dated August 1, 1959. And the heading of the 
we is “The Question of What a Fire or Casualty Company Is 

orth. 
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Senator Harr. What isthe magazine? 


Mr. Barry. United States Investor. It has been going for about 
80 years. 


Anyone who has been close to the scene in recent years is well aware that 
there has been a constant chipping away at the fire insurance rate structure 
Many regulating authorities forget the catastrophe hazard in this field of 
underwriting, and quite as important the devastating effect upon loss costs 
of the postwar inflation, which had only begun in 1947 and 1948. 

As a result, the straight fire insurance line, which had been relied upon as 
an anchor to windward during the period of transition to multiple-line opera- 
tion, by the smaller and medium-sized companies, has proved a bitter dis- 
appointment. So much so, indeed, as to have become a greater drain on many 
companies during the past several months than the casualty writings. 

_To make matters worse for the smaller companies recently turned multiple. 
line operators, there has been a veritible avalanche of new covers and package 
policies of late, some of which lack the necessary statistics upon which to base 
an intelligent and accurate rate, while others are subject to so many different 


interpretations in the matter of coverage as to warrant being dubbed multiple 
confusion policies. 


In short, the property and liability insurance business is going through a 
period of great transition, transition in underwriting practices, transition in 
competitive and selling practices, and transition in rating methods, to say nothing 


about the lessening influence of the bureau as a stabilizing factor in the general 
rate structure. 


All this, mind you, with devastating effect upon underwriting earnings in 
an era of inflation. 


That puts it in better language than I could possibly use. Could I 
make that part of the record ? 

Senator Harr. Yes. 

Mr. Barry. I am not trying to be a lawyer now. 

Mr. McHueu. It is very interesting. 

You would support the report of the committee of chief executives, 
proposing this change in the law, whereby membership in rating bu- 
reaus would be mandatory, and price competition would come about 
only in the deviation procedures ? 

Mr. Barry. There is another procedure besides deviation in those 
laws, and that is any stock company can use a participating policy. 
They don’t have to deviate. 

Mr. McHveu. But you did support the report 

Mr. Barry. Because the deviations section is practically the same 
as it is now. 

Mr. McHuveu. I understand you did support this report of the 
special committee of chief executives to adopt the kind of legislation 
that has been referred to here. 

Mr. Barry Let me get that last part again, I am sorry. 

Could I say what I supported. I supported the idea that the best 
rating bill for the business, to bring about stability, and get us back 
where we are earning some money, would be to pattern after laws 
that have been tested and proven, namely, the Texas and North Caro- 
fina laws. 

Of all the rating laws that I had seen, and the operation of them—— 

Mr. McHvueu. Mandatory rating bill ? 

Mr. Barry. I came to the conclusion that these were the soundest 
and the fairest to everybody. 

Mr. McHveun. Is iit fair to describe these as mandatory rating laws! 

Mr. Barry. It isa mandatory membership in a rating bureau which 
in turn is completely under the mandatory control of the State, So 
in effect, what the States of North Carolina and Texas have said 1s, 
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We want you people in one rating bureau, that is the best way we can 
control the situation. That is what has happened. 

Mr. McHueu. Mr. Barry, are you familiar with the fact that in 
1958 a bill was introduced in the Legislature of New York designed 
to secomplish the purposes that are generally described in this special 
report ¢ 

Mr. Barry. Well, you will have to bring me up a little bit to date 
on that bill. There was a bill in about reasonable commissions. 

Mr. McHvueu. No. Iam referring to a bill that was introduced in 
1958 in the New York Legislature, which made membership in rating 
bureaus mandatory, and, as I understand, prevented all deviations. 
Are you familiar with that bill? 

Mr. Barry. Well, I know there was such a bill introduced, but I 
am not familiar with the terms of it. 

Mr. McHueun. Did you have any occasion to discuss with any agents 
or organizations the drafting of such a bill or any support which you 
would give to such a bill? 

Mr. Barry. No. 

Mr. McHueu. Did anyone working with you or under you have 
anything to do with the drafting or the preparation or the giving of 
aid in the passage of this bill ? 

Mr. Barry. No; not the drafting or aiding in the passage or any- 
thing else. 

Mr. Rosenman. Mr. Barry, isn’t it a fact that in the latter part of 
December of 1957, prior to the introduction of the bill in the New 
York State Legislature, you, as a member and chairman of that special 
subcommittee of NYFIRO, met with the New York State agents? 

Mr. Barry. We met in connection with probably the North Amer- 
ica or the Allstate. The agents came in the AJdlstate case, and were 
part and parcel of the case. And they also came in the North America 
case. 

Mr. Rosenman. You remember the meeting with the agents at that 
particular time? 

Mr. Barry. I don’t remember a meeting at that particular date, no. 

Mr. Rosenman. If your 1958 annual report reports that fact, that 
you did meet with these agents 

Mr. Barry. We met with the agents, and I think we met with them 
at their request. I told you they were in the Worth America case and 
they were in the A//state case. 

Mr. Rosenman. And at no time did you help in the sense of draft- 
g that particular New York State statute? 

Mr. Barry. I didn’t draft the statute, no. 

Mr. Rosenman. I didn’t ask you if you did. I am asking whether 
you or any of the members of your staff did. 

Mr. Barry. No. 

Mr. Rosenman. Or of NYFIRO? 

Mr. Barry. No. 

Mr. Rosenman. Mr. Barry, you made mention of the fact that 
many of the independents at the time have always claimed that they 
knew what the all-industry law permitted, partial subscribership or 
not. You said that they were not there at the particular moment. 

Mr. Barry. No. I said the appellate division wasn’t there. 

Mr. Rosenman. I see. 
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You also stated that you have great regard for Mr. Berry, acting 
general counsel, and to his opinions? 

Mr. Barry. Now, wait a minute, you are telling me that I have 
great regard for Mr. Berry, not asking me? 

Mr. Rosenman. I thought you stated that, in regard to his legal 
opinion. 

Mr. Barry. I am stating now I have a great regard for Mr. Berry 
and his opinion, and I would like to make it emphatic. 

Mr. Rosenman. We will note that in the record. I would like to 
read to you a memo from Mr. Berry to the members of the committee 
on laws, on the historical background of the all-industry law. 

In 1944, at the time of the Southern Underwriters Association decision, the 
stock fire insurance businesses were reasonably united in the belief that con- 
certed action was desirable and perhaps necessary in certain fields of the stock 
fire business, particularly the field of rating. There were a few, however, who 
were openly advocating independence of action in all fields, and hinted that 
ee had been in the past more independence of action than appeared on the 
surface. 


Mr. Berry continued: 


Out of this basic conflict of views came the all-industry rating laws which, 
(1) permitted those who so desired to act in concert and to bind (subject to 
certain limitations) those who desired to act in concert with them; (2) per- 
mitted those who so desired to act in concert as to some parts of their rating 
and to remain independent as to other parts of their rating; and (3) per- 
mitted those who so desired to be or remain totally independent. 

(The full text of this memorandum appears at p. 3615.) 

This memorandum was written by Mr. Berry on October 11, 1954, 
to the committee on laws. Are you a member of the committee on laws 
of the national board ? 

Mr. Barry. I think I was at that time. 

Mr. RosenmaN. I think you were, too. 

Mr. Barry. That is right. 

Mr. Rosenman. So here is a basic memorandum which says—and I 
understand Mr. Berry was present at the time of the writing of the all- 
industry law? 

Mr. Barry. That is right. 

Mr. Rosenman. Here is aclear memorandum stating that 

Mr. Barry. I don’t agree with his opinion. 

Mr. Rosenman. I see. 

Mr. Barry. I say I have great respect for Mr. Berry’s opinions, but 
I don’t have to agree with all of them or any other lawyer’s opinions. 

Mr. Rosenman. I agree with you. You don’t have to. 

Mr. Barry. I have disagreed with many of them, and have been 
right. That isthe funny part about it. 

Senator Harr. You must remember that you are appearing before 
a subcommittee of the Senate Committee on the Judiciary, and you 
should really tread lightly as to views on the subject of lawyers. 

Mr. Barry. Can you strike that from the record ? 

You know, this is a business of laws and lawyers, and we meet up 
with them in many, many categories. And it becomes second nature 
to disagree at times. 

Mr. Rosenman. Mr. Barry, in conjunction with this memorandum, 
which permitted complete independence, Mr. McHugh has read from 
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the minutes of a number of meetings where you were in attendance, 
discussing the possibility of an overall program in oposition to 
North America. In the meeting of July 13, 1955, with Mr. Levitt 
and Mr. Brown, there was a discussion of the report of appeal 
to the Supreme Court of the United States on behalf of the New York 
Fire Insurance Rating Organization on the question of the right of 
ownership of the product of the rating bureau’s work. 


Mr. Barry stated that it was hoped that special counsel would advise as to 
the effect such appeal might have on— 


and I emphasize this— 


the overall program, and that the New York Fire Insurance Rating Organization 
had still preserved the right to withdraw the appeal. 

Now, why do both these documents knowing the all-industry view- 
point—the view of the general counsel of the national board, and a few 
other attorneys, which you may disagree with—what did you mean 
by the overall programs ? 

Mr. Barry. I didn’t write those minutes. I wouldn’t have used the 
word “overall.” That was minutes written by somebody here report- 
ing what they thought. I didn’t write those minutes. 

t told you before, we had a special committee organized. We 
had a right to have it, because we had been part of the all-industry 
committee, to advise these different people, if they wanted to come, 
to ask our opinion as to what was going on, in relation to what had 
happened in the all-industry bill. Now, you refer to the statement 
which you read there. Mr. Maryott, which is going to be put into 
the record, is strictly opposite to that. He is the attorney for Libert 
Mutual; he was representing mutual companies. There is a big dif- 
ference of opinion by the people who were on the committee as to 
what was meant and what was not meant. And, as I understand, not 
being a lawyer, no matter what law you draft, it is not Jaw where you 
can effectively rely upon it until it has been passed upon by the courts. 
And in New York, we felt, and we still feel—that you say an overall 
program on North America. 

North America was an instance. If it had been the Home, if it 
had been Corroon & Reynolds, it would have been the same thing. 
If it had been Corroon & Reynolds doing what North America did, 
the rating organization, I think, would have voted to go right ahead 
and do the same thing all over again. It wasn’t a matter of a com- 

any. It was a matter of establishing facts. And the memorandum 
1s there. 

But I would like to read you Mr. Holz’ remarks in the course of 
some testimony there that will show you why we went on. 

Here is the hearing officer, the commissioner of insurance. 

Mr. Holz and I were having adiscussion. I said: 


There is a 14-point difference, so you give them a reduction in rate. 
This was Allstate. Isay: 


When we get that on appeal— 


Superintendent Hoxz. I wish you would prosecute that appeal. 
We intend to, don’t worry about that. 
Superintendent Hotz. Well, do it while I am still alive. 
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Now, Superintendent Holz—I am talking about the Allstate appeal 
being held in the appellate division. 

If you argued your appeal there, there would be a decision. I will say this 
to you. I will respect any decision that the court hands down, and I would 
welcome it. As I said to you before, and I will say again, the one thing that 
I am proudest of in the few months I have been superintendent is that through 
my efforts a law was promulgated and enacted to permit any decision I make 
to be reviewed, and I am very proud of that fact. Whoever here may be ag- 
grieved by the decision I make in this case, I hope will review me. But get it 
done while I am around. 


He made another remark along the same lines: 


And may I say to you that one of the reasons why I was very glad to grant 
this hearing, as I did in the Allstate, was to give you an opportunity to review 
me in court. 

And I want to put on the record that the hearings in Allstate and 
North America by Superintendent Holz were on his initiative and not 
onours. He initiated the hearings. 

That is why I am opening the door wide. Don’t hesitate. Come in with any 
proof that you like, so that you will not be precluded. And if the court re- 
verses whatever decision I make that applies equally to both of you, I will 
accept it in complete confidence that it is right. 

In the North America and Allstate cases in New York, the hear- 
ings were initiated by the superintendent himself, and he requested 
that we go on up and review his decision in court, so he would know 
what he was doing. And that is the whole basis for those two cases 
in New York, and those are the only two I was connected with. 

There is one further one, a deviation by Allstate on schedule rated 
risks, but that is now before the courts. So I am not expressing an 
opinion on it. 

Mr. McHveu. Mr. Barry, in the New Orleans meeting of December 
1958, with reference to the adoption of the M-1 report, you were quoted 
as saying that you would go into court in every State in the Union and 
bring action in the event that the State insurance commissioner doesn’t 
accept the view of the New York department with reference to partial 
subscribership for packaged policies. 

Mr. Barry. That is not a true statement of what I said. Have you 
got a transcript of what I said? 
~ Mr. McHveun. No, it has only been reported in the National Under- 
writer. 

Mr. Barry. Who reported it ? 

Mr. McHveu. It isinthe National Underwriter, December 26, 1958. 

Mr. Barry. I am not bound by a newspaper report. 

Mr. McHven. I am asking you if you will tell us what you did say. 

Mr. Barry. I did say as follows. The day before we had a meet- 
ing of the M-1 committee. ‘That is the name of the committee. The 
chairman was a gentleman from Ohio, and there were other States 
represented there. The independents so-called independents—I might 
say there, I don’t know what they think they are independent of— 
that is a great word in America, “independent.” But they are not in- 
dependent of anything, as I think they have established. 

Mr. McHveu.I think they would like to be independent of the 
bureau. 

Mr. Barry. Yes, but they can’t be, and they say so themselves. 
They admit themselves they have to have the bureau to exist on 
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schedule rated risks. 
it—statements by them. 

Mr. McHueu. But there are some elements in which they can be 
independent of you. 

Mr. Barry. I will put all of this in my statement, so you can have 
good Sunday reading. WhatIsaid wasthis. And I want to describe 
what happened and the background for it. 

A meeting was called in the afternoon. And they had—and prop- 
erly so—they were trying to railroad, and I think the railroad was 
to keep me from opening my mouth, because they said they would 
give 30 minutes to the national board, and 30 minutes to the inde- 
pendents. And then 15 minutes to anybody else who wanted to be 
Seed, So I said that I was going to announce myself as a new 
organization, the “Independent Independents,” of which I was going 
to be the president and the board of directors, and I was going to talk, 
and I did talk. That committee didn’t get anyplace. They couldn’t 
get a resolution from the committee, and have have you got and so on. 

So the next morning they have another meeting of the committee, 
and they try to do the next morning what they couldn’t do the night 
before. 

Now, in the course of this business I am in, we run into some 
problems. Due to a change in the opinion of the voters of America, 
there were 14 insurance commissioners going out of office. 
going to say which parties. This is nonpartisan. And they were 
trying to get this resolution throngh the National Association of 
Insurance Commissioners, which is all right. That is their privileges. 
I have no argument if they try to get it through. I try to get them 
through, too. The idea being to influence these States that this is the 
way they should rule on these filings that Mr. Kennedy referred to, 
a multiplicity, an avalanche of them, multiple confusion policies, and 
soon. We felt that that was not in our interest or the public interest, 
or anything else. And we wanted to get an orderly procedure. 

So I said to the commissioners there—we were talking of North 
America—I said, after all, under our setup, the fact that we get a 
decision in one State doesn’t have any bearing on what a commissioner 
does in another State, he doesn’t have to pay any attention to it. 

Mr. McHuen. This is making reference to a decision of the New 
York commissioner ? 

Mr. Barry. I didn’t even know there was going to be a decision in 
New York. That decision has been appealed, by the way, so that isn’t 
final. I said if you are going to adopt this philosophy, which we feel 
isa violation of the law, we may be compelled in the protection of our 
interests to go into court in every State of the United States to get 
aruling in every State. 

And I was talking for Corroon and Reynolds. They are a small 
organization. But if I felt that the interests of my stockholders were 
being jeopardized and I wasn’t doing anything, just supinely sitting 
by, and not using every effort at my command to protect their efforts, 
I wouldn’t be deserving of the name of the president of those 
companies. 

Mr. McHveu. You do business in every State in the Union? 

Mr. Barry. I don’t think the commissioner from Vermont is here. 
We don’t do business in Vermont. We do business in every other 
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State of the Union. And in Hawaii and Puerto Rico. We do business 
in Alaska. So every State but—Mr. Garland corrects me. He says 
we are in Vermont. So we are in every State in the Union now, doing 
business. And that is one of the shatiane, as I say. Each State is 
unto itself. And I guess that is the way it should be. That is the 
way it was set up. That is our form of Government. But I don’t 
think Arkansas would pay any attention to the statement of—I didn’t 
say that we would. I said we might be forced to. And we may liti- 
gate in every State of the Union. I think we have a right to do that, 

Mr. McHueu. You take the position you would insist on the same 
ee on if the Supreme Court should uphold the State of New 

or 

Mr. Barry. You mean the Supreme Court of the United States. 

Well, this M-1 is an entirely different matter than partial sub- 
scriberships. 

Mr. McHven. It is the question of partial subscriberships for 
packaged policies, isn’t it? 

Mr. Barry. It is the question of taking the rates of a lot of bureaus, 
throwing them into one. And there is a big question comes up in 
there. Many States have a law you cannot create a new kind of in- 
surance without an act of the legislature. And we think that there 
are some elements of creating a new kind of insurance. We have a 
right to think that. 

Mr. McHoveu. But as to the decision in New York, to which you 
are referring, wasn’t that the decision of the commissioner of New 
York, with reference to partial subscribership for multiple—— 

Mr. Barry. That is a good point. I think what happened in New 
York is worth listening to. There were two hearings. In the first 
hearing, the deputy held against that idea. That came up in another 
hearing, with almost the same set of facts, and the new deputy held 
the other way. So, now, we have one deputy in New York one way 
and another deputy another way. That is why we went to court in 
New York, to find out what the courts thought which deputy was 
right. That is part of the problem. That is what the situation is 
in New York at the present time. 

Incidentally, the deputy who heard the first case, then became super- 
intendent. But we have two different opinions by two different 
deputies. And, remember, these fellows are lawyers that come in. 
They have no background in the insurance business. They have no 
judicial experience and what have you got. So we want to know. 

Listen, all we are trying to find out is what the rules are going to 
be. We are not trying to hamper anybody or anything else. If the 
rules are going to be that way, we are all even. 

But on the subject of competition, there is one thing about preserv- 
ing fair competition, and it is also just as important to see that there 
is not unfair competition. And we believe a lot of it is unfair com- 
petition. 

Senator Harr. Any further questions? 

Mr. Peck. Just one question, Mr. Chairman. I will make it short 
because I don’t want to add unnecessarily to Mr. McHugh’s Sunday 
reading. 

Mr. ney, I see you have served on committees of both NYFIRO 
and the National Board of Fire Underwriters. I believe the commit- 
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tee on the national board was known as the committee or subcom- 
mittee of insurance executives, something of that nature? 

Mr. Barry. Something like that. 

Mr. Peck. And there was a resolution, or at least a discussion before 
that committee, concerning the mandatory rating laws, such as the 
onein Texas. I would like to know, sir, if the national board accepted 
your resolution or what did it do with the recommendation made by 
your committee ? 

Mr. Barry. I really don’t know. I would like to ask if anybody 
from the national board can answer that. I don’t remember. We 
made a recommendation that we thought the ideal bill would be the 
North Carolina-Texas. 

Senator Harr. It is my understanding that a witness of the board 
will follow. We can clarify that at that time. 

Mr. Barry. The national board will testify and clarify that. 

Mr. Pecx. Then, you are this morning, sir, testifying for yourself? 

Mr. Barry. For myself. 

Mr. Peck. And for your companies only ? 

Mr. Barry. For my companies only. 

Mr. Peck. Thank you very much. 

Senator Harr. Any further questions? 

Mr. Kirrrie. Mr. Barry, you made a statement concerning the “mul- 
tiple confusion policy.” Does that mean you are opposed to the mul- 
tiple coverage policies? We have had testimony here that this is one 
of the great improvements that the insurance industry has seen. Ap- 
parently you don’t think so. 

Mr. Barry. It hasn’t worked out that way. Out in California, they 
came up with a great idea for commercial property coverage, and they 
created chaos and confusion to the nth degree. And today it is pretty 
difficult to get any company to write it out there. They lost millions 
and millions of dollars in the experiment. 

My contention is that I have a right to protect myself against hav- 
ing to meet that kind of competition, when I think that proposed plan 
is going to result in the loss of a lot of money. That is my objection on 
that. I say let the multiple policies be filed, let the insurance depart- 
ments function, let them go over them, let them give us a statement 
as to why they believe all these filings meet with the requirements of 
the law. That is all we want. But we don’t get that. 

Now, we can’t get that. Ifthe department says, “We have been over 
this filing, we have listened to all the testimony—in our opinion, be- 
cause of these facts, we believe the rate is adequate, not excessive, will 
produce a reasonable profit,” that is all right. 

But in putting these multiple coverage policies together, I think 
everybody that is doing it concedes that they are experimenting. 
And I say small companies have not got the money to experiment with, 
and small companies have a right to ask for the protection of the 
State to see that they get rates on which they won’t go broke. 

Mr. Kirrrm. One more question. Would you say that in the in- 
dustry right now there is enough competition, too little competition, or 
too much competition ? 

Mr. Barry. Boy, the competition is terrific in all directions. It is 
murderous—if you want me to put a word in there. There is plenty 
of competition. And the public has any number of places to go. And 
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we are continually battling—and I might say in spite of all the testi- 
mony—in a very friendly way to get what business we can get and try 
to make a profit. It has been aw fully difficult—not only for me, but 
for everybody else. 

T am strongly in favor of State regulation. I would like to make 
that statement for the record. For the simple reason, as I tried to 
impress on you before, in the State of New York alone, the fire 
premiums are $150 million, automobile liability is $250 million, the 
agents and brokers in the State of New York, and I think there must 
be 60 000 of them, have a stake in that business of $200 million. JT 
think there are probably 250,000 people in the State of New York that 
depend on the insurance industry for a livelihood. And you can 
multiply that or decrease it in proportion—Wisconsin or any other 
State you want to go into. Today you cannot turn a wheel of an 
industry without insurance. There is no man up there at that table 
who would attempt to drive an automobile without liability insurance, 
And no man, I think, today that has anything at all in the way of 
property is going to go without insuring it. 

And these agents and brokers, and I think there are 1,200,000 of 
them in the United States, are part of this whole picture. It is not 
just companies. They are there as the distributing factor. 

And remember, also, that all those agents and brokers have to meet 
professional standards. Nobody can become an agent in the United 
States today that doesn’t take an examination of the State. 

Thirty years ago, anybody that was a failure at anything became 
an insurance agent. Those days are all over. 

I am president of three insurance companies. I won’t attempt to 
advise any of you gentlemen how to handle your personal insurance. 
I have not got the specific knowledge to do it. It is the man on the 
street that has got it. 

So in all this thing we are fighting about I am fighting to pre- 
serve that American agency system. They are the people who provide 
me with business, and without them I would be out of business. And 
I have a thousand employees that would be out of business. 

That is what I am fighting about. And I think the rules have got 
to be so laid down in fairness to everybody. And I think you ought to 
take into consideration and give serious consideration to bringing the 
brokers and agents down here and asking them where they stand in 
all this fighting, as I say, between the giants. 

There is one other thing about State regulation. I would be a 
hypocrite if I sat here and said it is perfect. It is not. 

I think one thing that needs a lot of improvement, and I think the 
frst step in improving it would be if we in the industry and your 
committee and others could impress upon State legislatures the tre- 
mendous importance of the insurance industry in the State and try 
to persuade them to give insurance commissioners enough money to 
function so they can regulate. 

Some States can regulate and some States are doing a terrific job. 
And we have the ridiculous situation of one State with unlimited 
resources; they can spend whatever money they want to the insurance 
department. "That is New York. 

In New York there is no budget for the insurance department. 
They spend whatever money they want. If it is over the belleits they 
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piece it out among all the New York insurance companies, and we 
pay the tab at the end of the year. That is section 32a. 

You go to the other extreme, where you have States where an in- 
surance “department can’t get enough money to hire an automobile. I 
was told by some commissioners they couldn’t come to Washington be- 
cause they didn’t have the funds to get here. There is another factor 
of State regulation you have to consider. 

I hope the system of State regulation is preserved. 

Senator Harr. Mr. Barry, thank you very much. We all enjoyed 
your presentation. 

Mr. Barry. Thank you, Senator. 

Thank you, Mr. McHugh, and you, too, Mr. Rosenman. 

(Mr. Barry’s supplemental statement follows: ) 


STATEMENT OF JOHN R. BARRY OF THE CorROON & REYNOLDS Group oF INSURANCE 
COMPANIES 


My name is John R. Barry. I reside at 69 Carleon Avenue, Larchmont, N.Y., 
and my business address is 92 William Street, New York 38, N.Y. I am 
the president of American Equitable Assurance Co. of New York, Globe & Repub- 
lic Insurance Co. of America, and New York Fire Insurance Co., and chairman 
of the board of directors of Merchants & Manufacturers Insurance Co. of New 
York, which companies are known as the Corroon & Reynolds group of insurance 
companies. 

I appeared before your subcommittee on August 11, 1959, at which time I 
answered all questions asked of me and I was given the privilege of submit- 
ting a written statement within 3 weeks after my appearance. 

Most of the matters being studied by your subcommittee were covered in the 
questions and answers during my appearance before you and in this state- 
ment my principal purpose is to refer to those matters which were not covered 
at that time. 

In the statement of W. Perry Epes made to your subcommittee on May 2 
1959, Mr. Epes stated : 

“Time does not permit even a brief review of all the administrative hearings 
and judicial proceedings to which we have been subjected by our competitors. 

* We have prepared a summary of these proceedings * * * and * * * ask 
that it be incorporated in the record as an appendix to my statement.” 

In that appendix, Mr. Epes, in connection with various proceedings relating to 
the installment premium payment plan proposed by the Insurance Co. of North 
America, has made reference to me and to Corroon & Reynolds and apparently 
places our actions amongst those activities referred to in his introductory state- 
ment as “administrative hearings and judicial proceedings to which we have been 
subjected by our competitors.” 

Attached to this memorandum is a copy of memorandum to the Subcommittee 
on Installment Premiums of the Fire and Marine Committee of the National 
Association of Insurance Commissioners presented by me in June 1951 to the 
annual meeting at Swampscott, Mass. It is a matter of great pride to us that, as 
a result of this memorandum, the National Association of Insurance Commis- 
sioners, in spite of apparent North America pressure for disapproval, issued a 
recommendation which brought the controversy to an end, enabled the smaller 
companies to use the IPE, and removed the advantage which North America 
sought for itself solely because of its great financial strength. I shall summarize 
the reasons contained in that memorandum, but first, it is essential that you 
understand some basic facts about the operations of the installment premium 
plan under the method advocated by North America. 

First—and this is the basis of all the trouble—they entered the transaction on 
their books as though they had written a 5-year premium, for all purposes 
except the payment of the commission to the agent, who was allowed to take 
credit for his commission only when he collected the installments. Assuming the 
5-year premium to have been $412, and assuming, to simplify the example, that 
the policy was written December 31, and the first installment paid upon issuance, 
the company, at the year end, would then have to carry an unearned premium 
reserve of $412; it would carry as an asset the entire premium, including the 
$312 unpaid, less the 25-percent commission thereon. It would have received 
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$100 and would have paid $25 commission. It would have a liability for State 
premium tax of, say, 244 percent, or $9.30, and a similar amount for board and 
bureau assessments. Other expenses would amount to around $10. Thus, there 
would be receipts of $100 and expenses of $53.60, leaving $46.40 in the till. 

Now, the New York insurance law says that you must have 50 percent of your 
unearned premium reserves at all times in cash or reserve investments. That 
would require $206 to be so represented. We have $46.40; we have to fing 
$159.60 to meet the New York requirements. There can be no doubt about those 
New York requirements, because that is one of the questions it took the New 
York department from April 1950 to January 1951 to answer. I quote their 
answer: 

“3. As to registration of premiums and unearned premium reserve require 
ments on policies issued on installment payment plans: 

“Section 74 of the New York insurance law requires a company to maintain 
reserves equal to the unearned portion of the gross premiums charged on unex- 
pired or unterminated risks and policies. Compliance therewith requires that 
the total premiums charged for the term of the policies be registered as premiums 
written and in force and that the unearned premium be predicated upon the 
unexpired terms of such premiums in force. The investment requirements of 
sections 80 and 81 are applicable to the unearned premium reserve so computed 
on installment payment policies.” 

This additional $159.60 has to come out of surplus. You may ask “What does it 
matter where it comes from, so long as you still have it?” It matters a great 
deal. Either you keep it in cash (and remember the “Account receivable” is 
not considered cash for this purpose, except in the State of Washington) and 
forgo the investment of your money and income therefrom ; or sell surplus invest- 
ments (stocks), giving a much better rate of return and subject to a lower tax 
rate, and buy reserve investments (Government bonds), giving a lower rate of 
return which is subject to the 5214-percent tax rate. There are also a number of 
other things which, for a New York company, depend upon the amount of their 
surplus. For example, the amount of dividend that may be paid, the amount 
that may be insured net on any one risk, the classes of business that may be 
written, the acceptance of policies by banks and mortgagees—these are a few of 
the items. 

It should also be borne in mind that, at that time, estimates of the amount of 
a company’s dwelling business written on the term basis ran from 60 to 8 
percent. Remembering this, it can be understood how difficult it would be for 
small companies to retain their business, much less present any real competition. 

This brings us to a summary of the objections stated at Swampscott to the 
method of handling this business which was advocated by the North America. 

First, it caused too great a drain on the resources of smaller companies, as 
shown above. They would have to pay 5 years’ premium taxes and assessments 
and provide the necessary reserve investments out of 1 year’s premiums. 

Second, because there was no note or other enforcible obligation signed by the 
assured, unpaid installments would disappear if the company folded ; they would 
not be available for payment of losses and claims. Therefore, it would not be 
proper to include them as assets in annual statements. Including them as 
“Accounts receivable” would represent, in accordance with usual accounting 
practice, that they were receivable within the usual collection period in the 
business, which is 90 days. This method was attempted to be justified on the 
basis that an even larger liability was set up, but this does not remedy the 
situation, as it merely results in overstating both liabilities and assets. The 
unearned premium reserve is intended to represent the amount which a company 
would have to pay its policyholders if it canceled all its policies. It would never 
have to pay an installment which had not been paid to it. 

The question of overstatement of assets and liabilities is not a matter of minor 
importance. By way of illustration, we refer to the annual report of Crum & 
Forster regarding the statements of the companies under their management in 
which they point out that not included in income were deferred net premiums on 
installment premium policies amounting to approximately $7,759,000 in 1957 and 
approximately $6,055,000 in 1958. In the annual statement of Hartford Fire 
Insurance Group for the year 1958 it is shown in a comparative statement that 
unpaid installments on term policies yet to be recorded as written premiums 
were— 
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Third, it endangers the continued acceptance of the annual statement blank of 
the National Association of Insurance Commissioners as the basis for determin- 
jng the Federal income tax liability of insurance companies. For years this 
form has been accepted, although it is known that, while only earned premiums 
are included in income, commissions on written premiums are taken as a deduc- 
tion. Also, increases in reserves are items which reduce taxable income. One 
reason why this method has been accepted is that, generally speaking, the 
“written” commissions are reported by agents in their returns. However, under 
this plan, the agent would include only $25 in income while the company would 
take a deduction of $103, of which $78 would be payable, $19.50 in each of the 4 
succeeding years, if—and only if—the installments were paid when due. 

Fourth, the laws of most States permit the company to include in its financial 

statement as assets only items which are available for the payment of losses and 
Jaims. 
: The annual statement blank is required to be verified by an affidavit of two 
principal officers of the company containing the following statement: “That on 
the 31st day of December last, all of the herein described assets were the abso- 
jute property of the said insurer, free and clear from any liens or claims thereon, 
except as herein stated.” 

However, under the system proposed, no exception is made for unpaid install- 
ments, although they are not available for payment of losses and claims. As an 
officer of these companies, I could not consistently sign such an affidavit without 
putting myself and my associates, including our directors, in the position of 
having presented a misleading statement. 

Therefore, we proposed that only the premium actually receivable in the year 
should be included in premiums written, and this is what was ordered at Swamp- 
scott. It was vigorously opposed by North America. It is not difficult to under- 
stand why, if all companies could handle the installment premiums in the man- 
ner approved at Swampscott, the competitive advantage arising solely out of 
having a lot of money would disappear. 

As far aS we were concerned, the Swampscott action put an end to the 
controversy. 

With the above statement of our convictions with respect to the installment 
premium payment plan, it will be understood that we felt that it was absolutely 
necessary to make our position known at any hearings that were being held, all 
of which hearings culminated in the questions being placed before the National 
Association of Insurance Commissioners at the meeting at Swampscott referred 
toabove at which our viewpoint was finally upheld. 

Certain references have been made in the appendix filed by Mr. Epes to ac- 
tions taken by Corroon & Reynolds in connection with installment premium en- 
dorsements. I call attention to the fact that in none of the instances referred to 
did Corroon & Reyonlds, Inc., a New York corporation, or Corroon & Reynolds 
Corp., a Delaware corporation, take any part. In all cases, the action involved 
was taken by one or more of the insurance companies of the so-called Corroon 
& Reynolds group, listed above. 

In their appendix, under the heading of “Installment premium endorsement,” 
they have told you what they consider it to be, and I quote: 

“A method by which the insured who did not wish or could not afford to pay 
ina lump sum the full 3- or 5-year premium could take advantage of the reduced 
term rate for fire insurance through insurance company financing. Previously 
such financing * * * in fire insurance had been offered primarily through banks 
at regular small loan rates of interest.” [Italics supplied.] 

This statement needs further explanation if the subject is to be clearly 
understood : 

(A) It omits to state that the reduced term rates were, in fact, discounts 
granted the insured in consideration of payment in full in advance of the term 
premium in a lump sum with resulting savings to the insurance company because 
of having one transaction and collection, instead of three or five. Thus, a person 
who did not wish to pay in advance was not eligible. The discounts were 1634 
percent on a 3-year policy and 20 percent on a 5-year policy. Under the in- 
stallment premium payment plan, the discounted rates were still allowed, but 
payment was made in three annual installments, or five installments, as the 
case might be. Thus there were three or five collections and transactions in- 
stead of one. A charge of 3 percent of the discounted premium was made for 
this complete reversal of the conditions upon which the discount was allowed, 
Which charge we have always contended was grossly inadequate in relation to 
the credit given for the term policy. The premium was not financed in the sense 
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that the assured paid the premium in full to the company at the time the policy 
was issued. The agent did not get his commission on the full premium, put 
only upon the annual collections as they were made. 

(B) The statement refers to this as a financing transaction similar to such 
financing offered through banks. There is not, and never has been, any long- 
term financing arrangement offered through a bank in connection with which the 
person financed was not required to sign some enforcible written undertaking 
to repay the sum financed, with interest. Under the installment payment plan 
the assured was not required to sign any such undertaking, or in fact, any 
instrument evidencing the transaction, although it was claimed he had an obli- 
gation extending over a number of years. 

(C) The statement that it was a financing transaction is in direct contradic. 
tion of North America’s own contention in every place where the plan was 
questioned. In all such cases—certainly in all of which we have knowledge. 
one of the points raised against approval of the plan as a rating matter was 
that it was in substance and in essence a financing transaction and, therefore, 
not subject to the jurisdiction of the insurance supervising authority, but 
rather that it was a credit arrangement with a charge for credit. In every case, 
North America contended, and contended successfully, that this was not a charge 
for credit but was a rating matter involving an additional premium. Being an 
additional premium, it because subject to agents’ commissions, premium taxes, 
board and bureau assessments, and all other charges based upon premiums, 
all of which would add up to about 30 percent of the charge. In addition, un- 
earned premium reserves had to be set up in respect of the charge. This did 
not seem proper to us—we still do not think it is proper. It is quite probable 
that a ruling in the early days of the controversy that the plan was a financing 
plan, would have brought a much earlier settlement of the differences. So far 
as we were concerned, all our objections stemmed from the fact that the plan 
was being treated as a rating plan nad not as a financing plan. 

The appendix contains the following : 

“(c) New York. John Barry, president of Corroon & Reynolds, wrote in 
1950 to the New York Insurance Department ip an attempt to secure a new hear- 
ing to oppose the IPE. Refused on the ground that no problems had been raised 
other than those decided in INA’s favor in 1946.” This is misleading. 

It is misleading because it omits to disclose a factual background, namely, 
that the department, on March 22, 1950, shortly before our request which was 
dated April 19, 1950, had ruled that an installment payment plan of Liberty 
Mutual Insurance Co. was not within the jurisdiction of the department, be- 
cause it was a financing plan, and involved only a charge for credit. It was 
our belief—it is still our belief, that the two plans were the same in substance 
and in essence, if not in form and that, if one was a financing plan, so was 
the other. The department, however, said, in effect, that the North America 
plan was not a financing plan. 

At the same time that that request was directed to the insurance department 
(April 1950), there was also sent to the department a letter requesting answers 
to various unresolved questions arising out of the installment payment plan, and 
having great importance to small companies. It was not until January 1951— 
9 months later, that they were able to supply answers to a few of the questions. 
The others have not been answered yet. 

“(i) North Carolina.” This refers to a hearing in North Carolina and it is 
stated that the installment plan was “also opposed by Corroon & Reynolds and 
others.” There is an unwarranted connotation in expressing the matter in this 
way. The fact is that the North Carolina commissioner called a public hearing, 
principally because an assistant attorney general had ruled that the plan in- 
volved unfair discrimination. We appeared at that public hearing and stated 
our views. 

“(k) North Carolina.” The implication is conveyed by this paragraph that 
“John Barry of Corroon & Reynolds” requested a hearing on the installment pre- 
mium in North Carolina in 1953. That just is not so. The full facts should 
be presented and known. 

In connection with the original installment payment plan, an assistant attor- 
ney general of North Carolina as stated above had rendered an opinion in which 
he suggested that the plan was unfairly discriminatory against the assureds 
who paid a full-term premium in cash, unless the charge for financing was at 
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the legal rate of interest—6 percent per annum. This position was not sus- 
tained by the commissioner. Then in 1953, the same gentleman came up with 
an opinion in connection with the writing of hail insurance on growing crops, 
much of which is written on a premium note basis in North Carolina, for farm- 
ers who cannot pay the premium until their crop is sold. There was appar- 
ently a practice developing of accepting the notes without interest, which led to 
a ruling that companies must charge the legal rate of interest—6 percent per 
annum—on these notes, or they would be discriminating unfairly against the 
assureds who paid in cash. (That ruling, incidentally, is still in effect.) This 
was all very confusing, as it was difficult to see any substantial differences be- 
tween financing hail insurance premiums and financing fire insurance premiums. 
We did not see how the different treatment of the two plans could be equitably 
reconciled and we, therefore, asked for clarification. In December 1953, we 
were advised by the insurance department that “an informal opinion was 
rendered to the effect that in the installment and annual renewal plans, the 
credit feature is an integral part of the rate structure.” We did nothing fur- 
ther. We had no notice of any hearing. We did not attend any hearing. 

“(p) Florida, (q) Massachusetts, (s) Alabama.” The same conditions existed 
here as under “(i) North Carolina.” A public hearing was called in each case, 
none at our instigation. We assumed we were part of the public with a right 
to be heard. The same was true of the hearing held in Arkansas; we appeared 
and were heard at a public hearing. 

From all of the foregoing, it will be seen that, in connection with the install- 
ment premium payment plan, our activities consisted of appearing at five public 
hearings and saying our piece, writing a letter to the superintendent of insur- 
ance of New York and writing a letter to the commissioner of insurance of 
North Carolina. 

In the course of my appearance in Washington before your subcommittee I 
undertook to supply the complete document from which certain excerpts were 
taken, quoting testimony by Mr. Bradford Smith, Jr., executive vice president 
of the Insurance Co. of North America. The complete document is a copy of 
the testimony given by Mr. Smith before the insurance commissioner of the 
Commonwealth of Pennsylvania at a hearing on March 25, 1958, In the matter 
of Pennsylvania Lumbermen’s Mutual Fire Insurance Co. et al. v. Middle De- 
partment Association of Fire Underwriters and said copy is attached to this 
statement. 

Also, when I appeared before your subcommittee I referred to a statement 
by Mr. Franklin Marryott with reference to the all-industry bill and its provi- 
sions relating to partial subscribership. The following is the statement made 
by Mr. Marryott in an article “Mutual Insurance Under Rate Regulation” which 
appeared in the 1950 issue of Law and Contemporary Problems, published by 
Duke University Law School. The quotation is as follows: 

“Thus most of the fire laws * * * permit partial subscribership so that in 
certain special fields, such as mill and elevator, the mutuals can continue or 
establish their own rating organizations and receive the services of the stock 
company organizations as to other lines.” 

The third item which arose at the hearing before your subcommittee was a 
question asked of Mr. Garland with reference to a minority report made by him 
to the laws committee of the National Beard of Fire Underwriters in 1954 and 
Mr. Garland undertook to attempt to find a copy of the said report. Mr. Garland 
tells me that a search of the files of our former general counsel, by whom he was 
employed at the time, but who has retired from active practice, did not produce 
acopy of the report and he is, therefore, unable to give precise information as to 
what appeared therein. As a matter of recollection, however, he states there 
was nothing in that report which was not brought up in later proceedings, the 
principal points being— 

1. The intended application of the partial subscribership provisions of the 
all-industry bill; and 

2. The point that the relationship between dwelling rates and other fire insur- 
ance rates required in order to meet the prohibitions of the New York insurance 
law against unfairly discriminatory rates would not be met if a company filed 


independent dwelling rates only while remaining a subscriber for other fire 
insurance rates. 
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To the Subcommittee on Installment Premiums of the Fire and Marine Com- 
mittee of the National Association of Insurance Commissioners: 


At the Los Angeles meeting in December 1950, we called attention of the 
national association to the fact that the Internal Revenue Code provided that 
the annual statement in the form approved by the National Association of 
Insurance Commissioners should be the basis for insurance company tax returns, 
We further pointed out that in the past several years there have been introduced 
into the insurance business a number of plans covering a new method of payment 
of premiums. In line with this provision of the Internal Revenue Code we 
requested that the national association agree upon a uniform method for 
handling the various problems that have arisen in connection with these plang, 
This becomes of greater importance now because of the varied treatment given 
these problems by individual companies, and the different regulations that have 
been issued by various States. 

We will try to divide these problems into two parts: Those that arise from 
the plan which provides for issuance of a so-called 5-year policy, and those arise 
not only from that plan but from the so-called annual renewal plan, and others, 

We believe it is well to point out just what the unearned premium reserve 
represents. It is primarily a figure showing the amount due all assureds as of 
any given date if all policies were canceled. Under the installment payment plan 
used by some companies wherein the policy is theoretically issued for 5 years 
the whole amount of the 5-year premium is set up as a liability, whereas it does 
not fall into this category because of the fact that you cannot owe an assured 
and unearned premium when it has not been paid by him in the first instance. 

The setting up of the so-called installments due as an asset of the opposite 
side of the balance sheet does not change the situation; it only adds to the con- 
fusion and can be very misleading to those who are trying to interpret insurance 
company statements. These assets have no basis in fact or in law and collection 
of same cannot be enforced. 

The statement has been made that, in view of the fact that these are 5-year 
policies the unearned premium reserve must be set up on that basis. This is not 
consistent with the purpose of the unearned premium reserve and, as a matter 
of fact, although the companies issuing policies on this plan may call them 5- 
year policies, the conditions that are laid down in case of default in payment of 
installments prove that they are 1-year policies with extensions and not 5-year 
policies. The endorsement provides that in the event of nonpayment and cancel- 
lation of the policy by the company all payments made to date are earned. On 
an assumed $400 premium for a 5-year policy, $100 is paid at inception, and if 
the next installment is not remitted at the end of the first year, the endorsement 
states that any payments made will be considered fully earned. The endorse- 
ment provides that the company may elect to cancel the policy, but as a matter 
of fact it is felt that the company must effect cancellation by action on its part. 
We call attention of all commissioners to the fact that this violates the provi- 
sions of the standard fire policy and further violates the laws of those States 
which have made the standard fire policy a part of their statutes. The reason 
for this statement is that, on a pro rata basis, upon cancellation at the end of 
1 year, the insured would only be compelled to pay one-fifth of the $400 premium, 
or $80, as against $100 under the endorsement. The same penalty carried 
through the successive years; at the end of 2 years the assured would only pay 
$160, as against $178 or $180. The point we make is that there is nothing in 
the standard fire policy that gives the company any right to vary its conditions 
to the detriment of the insured and, if the company cancels for any reason 
whatsoever, it must pay a return premium on a pro rata basis. 

The laws of many States clearly indicate that the assets of insurance com- 
panies as shown in annual statements or in statements to the public shall be 
limited to items which are available for the payment of losses and claims. These 
installments are not available for this purpose, and there is no way in which a 
creditor can reach them. In the event of liquidation, rehabilitation, or receiver- 
ship of a company, it is assumed that the person conducting the liquidation will 
have the right to realize on all assets and that all claimants will have to file and 
prove their claims, and will receive their pro rata share on liquidation of the 
bankrupt estate. This cannot apply to these so-called assets; there is no way of 
collecting them and the assets disappear along with the liabilities. As pointed 
out above, this can be a rude awakening to those people who relied on the balance 
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sheet to determine the asset position and general financial standing of the 
ompany. 

: We also call attention to the fact that the convention statement, which is 
uniform for all States, calls for an affidavit that all assets were, on the state- 
ment date, the absolute property of the company. This affidavit implies that the 
assets were under the company’s control and available for the payment of losses 
and claims, and for the benefit of all creditors. We have demonstrated that this 
is not a fact and, further, that setting up these items in this manner distorts 
the statement both as to assets and liabilities and does not present a true and 
accurate statement. This is a matter in which the Securities and Exchange 
Commission will have a vital interest, because the very purpose for which the 
Commission was formed was to provide full and complete disclosure of all facts. 

In opposing the Frear bill last year, the fire insurance industry made strong 
representations that it was entitled to exemption from the provisions of the bill 
because all of its purposes were adequately covered by State regulation. We 
further emphasized that there was uniform treatment of accounts by the various 
States. This is not the case at present with these problems unsettled, and this 
condition cerainly leaves plenty of argument in favor of the Securities and Ex- 
change Commission position that investors in unregistered securities are not 
adequately protected by State regulation. 

Another question arises in which the Treasury Department is interested and 
this also has to do with the method of handling these items on company state- 
ments. We have referred to the fact that the annual statement is the basis for 
income tax returns. In setting up the so-called liability in the unearned pre- 
mium reserves, and the so-called asset offsetting it, another item is introduced, 
namely: “Reserve for agents’ commissions,” which is only a liability and is only 
due when, as, and if installments are paid. If they are not paid, the liability 
disappears. Under the present annual statement form those commissions, which 
will not become due for 1, 2, 3, or 4 years after the inception of the policy are 
being deducted as current expenses, and this is not only misleading as to the 
companies’ operations, but is definitely misleading as to the companies’ income 
tax liability. Over the years, in arriving at agreement with the Treasury 
Department as to the basis for tax returns, the question was raised as to the 
item of so-called equity in unearned premium reserve, which may be construed 
as a prepaid expense. However, it was pointed out that in accordance with 
our custom of doing business, the largest part of our expenses was for agents’ 
commissions and, while these were being deducted as current expense by the 
companies, this was not causing any loss to the Treasury because practically 
all agents were taking in these commissions in their current income tax returns. 

There are a number of States, particularly Colorado, Kansas, Maryland, New 
York, North Carolina, and Washington, which provide that premium reserves, 
or a specified portion of premium reserves, be kept in cash or in certain securities. 
On the average, they provide that 50 percent of unearned premium reserves he 
so represented. These requirements are based on the assumption that the 
unearned premium is what it is supposed to be—a figure representing an amount 
payable to assureds in cash upon cancellation of policies. 

Taking as an example a $400 premium under a 5-year installment policy, 
under that plan a company would receive $100 which, after allowing approxi- 
mately $40 for all expenses including agents’ commissions, would leave the com- 
pany $60 out of which it must provide cash or reserve investments of 50 percent 
of the $400, or $200 in all. In certain States they must also have eash or reserve 
investments for a proportion of loss reserves. It can readily be seen how con- 
fiscatory this requirement becomes, and that smaller companies being compelled 
to follow this procedure would rapidly find themselves with a large proportion 
of their assets in pieces of paper that have no standing in fact or in law. 

We believe this is a question that involves all the States, whether or not they 
have this type of law, because the preservation of the financial soundness of 
insurance is a national problem and not a local one. In setting up the reserve 
on the books and in annual statements on the basis of the amount of premium 
received, all interests are protected, including those of the assured. 

We also call attention to the fact that the laws of Wisconsin (S. 201.18) now 
call for a reserve on the annual basis; that Arkansas by ruling has permitted 
the annual basis; and Iowa by ruling has also permitted the annual basis, with 
a provision that the reserve each year shall be equal to a full annual premium. 
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A graphic illustration of the effect of all of the foregoing on a theoretica] 


New York company, writing $5 million of this business in 1 year, shows the 
following situation: 

















ere Un ren S be) 52d E tted A te tee eh S $1, 250, 000 
Disbursements : 

Taxes and board charges, 7 percent of $5,000,000____.__.________ 350, 000 
Commissions, 25 percent of $1,250,000__._.._...._..__.__......___ 312, 500 
Neg A a th a ta NE ek 662, 500 
aepnrber Onn Sek oS apnea oes ceca eae eeteiinn 587, 500 

Cash or reserve investments required at end of year, 50 percent of 
unearned premium reserve of $4,500,000___...__________________ 2, 250, 000 


This requirement is $1,662,500 in excess of the cash available from premium 
receipts, assuming that all premiums have been received by the year end. With 
20 percent of the premiums outstanding, the excess would be increased to $1,. 
912,500. Also at the year end the company would have $3,750,000 of so-called 
assets not available to policyholders or creditors, and would have a reserve for 
agents’ commissions of $937,500. 

We have made no allowance for dissipation of cash in the form of losses and 
loss expenses which we know from a practical standpoint will most certainly 
have to be paid. The figures in the above example for taxes and board charges 
may need some explanation. If the unearned premium reserve is set up on the 
basis of the amount shown in the policy, the States and bureaus will receive 
their taxes and assessments on the basis of premiums as shown in the annual 
statement. This, of course, means that the companies will be called upon to 
pay the taxes and assessments on the 5-year premium even though they receive 
eash only in an amount equivalent to an annual premium. 

We call attention to the fact that the endorsement used in connection with 
these plans clearly indicates that, if the premium is paid in cash at inception 
(using the $400 premium as an example), $400 is all the assured will have to 
pay. It further indicates clearly that if he takes advantage of installment pay- 
ments, there is an added charge of $12. 

There is another plan that is now being used, called the annual renewal plan 
or annual extension plan. In this instance the policy is issued on the basis of 
$100 for the first year, and is so entered on the books and in annual statements. 
The $78 that may be paid in future years for up to four renewals is only 
entered on the books as the policy is renewed or extended by a renewal certi- 
ficate giving the assured an additional year’s insurance. This is not a 5-year 
contract; it is a 1-year contract with the option of renewal and, if the assured 
does not renew, the option expires. In this instance, if the assured were to 
take out a 5-year contract, he would again pay $400, but if not, he pays $12 
or $20 more as the case may be for the privilege of splitting it up into five 
transactions. We will not discuss the term rule at this time, but on the basis 
of no investment return the discount under that rule is given only for the saving 
in expense of handling. This is vitiated by the annual renewal plan which 
ealls for handling the 5-year policy on an annual basis, thereby eliminating any 
reason for the discount. 

There is now a third plan which calls for the handling of the finance through 
the medium of banks. Under that setup the agent discounts his receivables with 
the bank on the same basis as any other merchant. The companies agree with 
the banks that, if the notes are not paid on the due date, they will instruct 
the agent to cancel, or will themselves cancel, on a pro rata basis. In that case 
the extra charge, which may vary from $12 to $20 on this same $400, is treated 
by the bank as interest. We know that is the function of the banks to lend 
money and collect interest therefor. 

The fourth plan, of course, is that which is in effect in all jurisdictions— 
payment by the assured in full in cash. Whether or not the assureds them- 
selves finance the premium through a bank is of no interest to companies; they 
are paid in cash. 

In all instances where there is any installment payment there is a charge 
made either by the company or by the bank, and we contend that this charge 
has nothing to do with premiums or the rate charged for the hazard insured 
against. It represents a charge for the extension of credit, and we call attention 
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to the fact that in the case of interest paid to the bank, it is deductible for tax 
purposes by the individual. We further contend that the excess charge paid to 
jnsurance companies is a deduction for tax purposes by the individual, repre- 
senting a charge for credit and not for insurance protection. We believe that it 
is the duty of insurance departments, in the public interest, to clearly indicate 
to the insuring public that, while they cannot deduct insurance premiums as 
jndividuals in tax returns, they have the right to deduct any amount that may 
nave been paid for the extension of credit. 

Under the above conditions we contend that it is fundamentally unsound and 
a violation of the laws of practically every State to include this credit charge 
in premiums. The contention is made that in the case of life insurance there 
is an added charge for quarterly payments, as against annual payments. This 
has no bearing on the question as it affects the fire insurance business, because 
the rate setup for life insurance is on an entirely different basis, and the interest 
earned on reserves is an integ~al part of the rate. 

We further contend that the inclusion of this extra charge as premium works 
a discrimination against those companies which operate on a basis where they 
either collect the entire premium in cash or arrange to handle this business 
through a banking medium. The charge is included in the earned premiums, 
and the formula for arriving at underwriting profit is based on earned premiums, 
losses and expenses incurred, with an allowance for a reasonable rate of profit. 
If those earned premium figures are padded or distorted by the inclusion of 
these charges, it is going to work a discrimination against those companies which 
do not operate on this basis. We contend that statistics prepared on a basis 
which includes this charge as premium are incredible and incorrect and cannot 
be used as a basis for adjustment of rates. 

We also contend that burying this charge in premium income further distorts 
the true picture of the company’s operations and, in view of the fact that it is 
not an universal practice, is going to lead to further difficulty in the analysis 
of company statements. On the theory of full disclosure this item in its total 
sujuld be shown separately in the annual statement. 

We call attention to the ruling of the New York Insurance Department in 
the Liberty Mutual case, where it was ruled that the Department had no jurisdic- 
tion over payment plans and were only concerned with the insurance contract, 
and deviations from the rates filed. We contend that the granting of the 
privilege of payment in installments has nothing to do with the rates filed for 
the hazards insured against. It was brought out in the hearing before the 
technicians committee that the Liberty Mutual treated its extra charge as fol- 
lows: A portion went to investment income, and the balance was used as a 
deduction from total expenses, on the theory that a charge for the extra work 
involved was included. 

We respectfully request that the National Association of Insurance Commis- 
sioners, acting under the duty charged to it by the Treasury Department under 
section 204 of the Internal Revenue Code, rule on these questions. 

Corroon & REYNOLDs, INC., 
JOHN R. Barry, President. 
JUNE 4, 1951. 


Senator Harr. The next witness is the representative of the New 
York Fire Insurance Rating Organization—if we could be advised 
the name or names of the persons who are appearing on their behalf. 


Are you speaking for the New York Fire Insurance Rating Organ- 
ation, Mr. Kaplan? 


STATEMENT OF ABRAHAM KAPLAN, OF POWERS, KAPLAN & 
BERGER, NEW YORK, N.Y. 


Mr. Kapian. Right, sir. Before producing the witness to repre- 
sent the New York Fire Insurance Rating Organization, I would like 
to clear up just one matter which was referred to by counsel. 

He has asked the question why was the contention made, in con- 
nection with partial subscribership by the North America companies, 
that an unfair trade practice was involved. And the gentleman to 
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my extreme left read a statement by counsel for the national board 
on the right of companies to be partially independent. 

The issue before the insurance department, as presented by us, does 
not embrace only the right of partial subscribership, but it embraced 
the questioned right of a partial subscriber to use the work product 
of an organization of which it was a subscriber to other classes for 
the purpose of making its filing in the particular classes to which it 
was not a subscriber. 

In other words, what had happened there was that the North 
America companies, which had been members of NYFIRO for many 
years, filed an application to become a partial subscriber, limiting its 
subscribership to such classes as were not included in what are known 
as the dwelling class. 

Now, they didn’t operate independently, in our opinion, with re- 
spect to those classes. They took the work product of an organiza- 
tion of which they had been members. And by using a bottle of glue, 
they just pasted that together and took the work product of that 
organization and filed that as their independent rate. 

Now, what did the department decide on that issue, and what did 
the courts of New York hold, which was the question that you have 
presented—because from your discussion, Mr. McHugh, I take it that 
you thought or think that the courts of New York supported that 
situation. 

Now, let me read two paragraphs from the decision of the depart- 
ment on that proposition. 

Senator Harr. For the record, let me identify the speaker as 
Abraham Kaplan, of Powers, Kaplan & Berger, attorneys. 

Mr. Kapuan. Right. Here it is. And parenthetically, Mr. Chair- 
man, these paragraphs are in what has been prepared as appendix to 
the statement which NYFIRO wants to make here, so that it will of- 
ficially be part of the record. 


NYFIRO argues inter alia that it has a common law copyright and property 
right in its dwelling class rate filings because they are the result of considerable 
work and expense on its part. There is no question that NYFIRO has ex- 
pended large sums in the development of its dwelling class rating system in- 
cluding the preparation and maintenance of the town list. On the other hand 
this department is not a court of law. It cannot assess damages against in- 
surers doing business in this State and its injunctive powers are limited. 

NYFIRO takes the position that it is entitled and required to determine who 
will use its work product * * * 

Since this department does not have the power of a court of law, I will make 
no specific comment on what damages, if any, may be recovered by NYFIRO 
against the North America companies on account of the appropriation by the 
North America companies of the dwelling class rate filings of NYFIRO. Suffice 
it to say that this department does not have jurisdiction over such a claim. In- 
deed NYFIRO does not seek damages here but petitions the superintendent to 
define the action of the North America companies in making their December 7, 
1953, dwelling class filing as an unfair trade practice as provided in section 278 
of article [IX D— 


of the insurance law. 

Our contention as to unfair trade practices that has not direct 
relationship to the limited issue of where a company could become a 
partial subscriber. 

Our contention of an unfair trade practice, Mr. Chairman, has to 
do whether having become a member and a subscriber to an organiza- 
tion, bound by its bylaws under which its work product was only 
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Joaned to its members and subscribers, could then become a partial 
subscriber, and take that work product, much of which was not filed 
with the insurance department, much of which had been furnished to 
the insurance companies of North America just because they had 
been members and subscribers—could they take that and paste it 
together, and use that as a filing? 

t was our contention, Mr. McHugh, that that was no evidence of 
independence, that they had no right to do it—that that was not only 
a violation of our bylaws and rules, but also it was our contention it 
was a violation of the Unfair Trade Practice Act of the State of New 
York. 

Now, what the department held was it had no jurisdiction. And we 
took that on appeal. 

Now, that was affirmed, sir, by the appellate division, and affirmed 
by the court of appeals. 

Mr. McHucn. What was affirmed ? 

Mr. Kaptan. The opinion of the superintendent. There was no 
opinion by the courts. So that it is a fair inference from that, Mr. 
Chairman, that our courts took the viewpoint that the department 
had no jurisdiction, that this matter was not a subject matter for 
review by an administrative body, but should be if NYFIRO desired 
to follow the subject matter of an independent action—it could very 
easily have affirmed it on the very theory that was presented in the 
decision of the department which in my opinion was to the effect that 
the department had no jurisdiction and couldn’t pass on that issue. 

So I don’t think, sir, that it is a fair thing to say that the courts 
supported the proposition that the North America companies had the 
right to do what they did. 

Mr. McHvuen. Mr. Kaplan, I wonder if you will clarify, then, for 
the benefit of the subcommittee, just what the holding was in this 
matter. You are probably best able to explain what is meant by 
these comments that appear in a report of the governing committee 
of NYFIRO. This is information that was turned over to us by 
NYFIRO at the time the members of this staff were examining rec- 
ords. It is headed, “Report of Governing Committee.” It bears 
across the top only this legend: “2/4/55, AK.” It reads as follows: 

In 1948 the Legislature of the State of New York passed and the Governor 
signed certain amendments to the rating laws of this State. The 1948 report 
of the joint legislative committee stated in part, page 53, the amendments are 
required by the necessity of immediate action on the initiation of Public Law 15. 
In connection with our recent litigation which was carried to the court of appeals 
of this State, the highest court of appellate jurisdiction, the court sustained the 
position of the insurance department of this State to the effect that a subscriber 
made a partial subscriber for any subdivision or class of risk, pursuant to one 
of these 1948 amendments, which now makes up section 181-4 of the insurance 
laws of this State. It sustained the position of the insurance department further 
to the effect that pursuant to one of these 1948 amendments which reads, “A filing 
of any supporting information shall be open to public inspection. Until the 
filing becomes effective a filing and supporting data become public property with 
the right to the public, including any insurance company, to use the same.” 

Is this the holding of the appellate division ? 

Mr. Kartan. Now, I don’t know what those minutes convey. But 
Tam reading to you from the decision of the department, stating that 
the appellate courts wrote no opinion. And an affirmance by an 
appellate court without an opinion is in effect an affirmance of what 
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the department below has stated. And the department below—what 
I wanted to do, sir, was to read what the department had said and 
make a statement that there is no opinion in the appellate courts on 
these issues. 

Now, we would like to move ahead. I understood you to say, Mr, 
Chairman, you were going to adjourn at 1 o’clock. We have our 
witness ready, and our statement, and we would like an opportunity to 
read it. 

Senator Harr. Mr. Kaplan, as you are an old hand at this, you 
understand I did not anticipate that the prior testimony would con- 
sume the time it did. I unhappily have made an appointment at 1 
o’clock which I must honor. I sense that you would prefer at least 
to comment on, if not read in full, your statement, and I would be, 
under those conditions, able to return after a recess, suggesting my 
return at 3 o’clock. 

Mr. Karian. We are in no hurry, Mr. Chairman. We can be here, 
May I ask just one thing? I have discussed with Mr. McHugh the 
reading of a statement of the New York Fire Insurance Rating Organ- 
ization, as to who shall read it. 

We have the manager of the rating organization under whose guid- 
ance this statement was prepared, and who was fully acquainted with 
the workings of the rating organization, and what the rating organ- 
ization did and the reasons in these various matters which have been 
portrayed before this committee. We have here also the chairman of 
the governing committee of the rating organization. And we would 
prefer to have the statement read by the manager, under whose 
guidance it was prepared, but to keep the chairman of the governing 
committee here to answer such questions as may be directed to him. 

Senator Harr. I see no reason why that wouldn’t be possible. 

Mr. McHven. In conferences I have had with the Senator, Mr. 
Kaplan, I have suggested to him that the subcomittee’s procedure with 
reference to calling trade associations or organizations would be to 
have a responsible executive official of that organization prepared to 
answer questions and prepared to present the formal statement on be- 
half of that organization, since it is ordinarily that person to whom 
we would look for responses. However, as long as they have agreed 
to have the official referred to present to answer questions, I think it 
would be appropriate if you want to go ahead on that basis. 

Mr. Karian. The official referred to, Mr. Chairman, is Mr. Paul 
Newman, who is presently chairman of the governing committee of 
the New York Fire Insurance Rating Organization, and who in his 
business capacity is an officer of the Travelers Insurance Co. 

Can we get back, Mr. Chairman, at 3 o’clock ? 

Senator Harr. Yes. I do this because I realize that you have been 
inconvenienced in coming. I did not anticipate that I should be here 
this afternoon, so that I am hopeful that we can be reasonably expedi- 
tious. I will be here at 3 o’clock. 

Mr. Kapian. Well, I think we can read what we want to get into 
the record in about an hour. 

Senator Harr. Very well. 

(Whereupon, at 1 p.m., the hearing was recessed to reconvene at 
3 p.m., the same day.) 
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AFTERNOON SESSION 


Senator Harr. The committee will be in order. 

Mr. Kaplan, as we concluded at 1 o’clock, I think you had had op- 
portunity to make the explanation that you wanted the record to con- 
tain on your interpretation of the litigation that was the subject of 
your earlier discussion. If that has been concluded, if you would 
care to introduce the witness who will read the statement for the Fire 
Insurance Rating Organization, and identify any other persons whom 
you think may want to be heard. 

" Mr. Kapuan. Mr. Chairman, I would like to introduce Kenneth O. 
Smith, general manager of the New York Fire Insurance Rating 
Organization. 

Senator Harr. Mr. Smith, the committee is in receipt of the pre- 
pared statement by your organization, which is now made a part of 
the record, in full. I note that it is 46 pages long. If you would care 
to summarize or to hit the high points, fine. if not, go right ahead 
and read it. In any event, it will be made a part of the record in full. 


STATEMENT OF KENNETH 0. SMITH, GENERAL MANAGER, NEW 
YORK FIRE INSURANCE RATING ORGANIZATION, NEW YORK, 
N.Y.; ACCOMPANIED BY PAUL NEWMAN, CHAIRMAN, GOVERN- 
ING COMMITTEE 


Mr. Smrru. Mr. Chairman, I would prefer to read the statement. 

Senator Harr. Very well. I suggest that you get closer to the 
microphone so that those in the room who are interested may hear. 

I should add that the appendix, which I take it will be identified as 
a part of the statement, also should be made a part of the record? 

Mr. Kaptan That is right. 

Senator Harr. Fine. 

You may proceed. 

Mr. Smiru. My name is Kenneth O. Smith. I am general manager 
and secretary of New York Fire Insurance Rating Organization. 
I am appearing here today on its behalf to present the views of the 
organization concerning matters which your subcommittee has been 
considering. It is our purpose to add to the material heretofore pre- 
sented to you in connection with the study of insurance rating which 
you are making. Our files have already been made completely avail- 
able to the subcommittee. 

While your study concerns itself with various a of rating, 
it appears that up to this point no one has placed before you any ex- 
planation of the fire insurance ratemaking process. We propose to do 
that, and comment on statements made at earlier sessions of this sub- 
committee with reference to the New York Fire Insurance Rating 
Organization. : 

Senator Harr. I am not sure that Mr. Barry would quite agree 
that we have not had some discussion about ratemaking. You might 
describe it as less than fully informed, but in any event, we did dis- 
cuss it. 

Mr. Smiru. First, as to rating organization, the New York Fire 
Insurance Rating Organization, hereinafter referred to as NYFIRO, 
is a rating organization licensed under the laws of the State of New 
York to make and file rates for fire insurance and for the allied lines 
of insurance which include windstorm and hail, rain, commercial water 
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damage, sprinkler leakage, explosion, riot and civil commotion, van- 
dalism and malicious mischief, aircraft and vehicle property damage, 
earthquake and volcanic eruption insurance, and coverages permitted 
a be written by fire insurance companies under multiple line ay- 
thority. 

A = of these allied lines of insurance are grouped into what js 
called extended coverage, which includes windstorm and hail, explo- 
sion, riot and civil commotion, aircraft and vehicle property damage, 
and smoke. Extended coverage insurance is provided by way of 
endorsement to the standard form of fire insurance policy. 

NYFIRO was formed in 1922 as a consolidation of four separate 
rating organizations which had existed for the rating of fire insur- 
ance in the State of New York since prior to 1900. 

It is an unincorporated nonprofit association. In organization, 
NYFIRO is an unincorporated nonprofit association of insurers 
authorized to transact fire insurance in the State of New York. 

As of June 1959, there were 152 members and 109 subscribers, or a 
total of 261 companies; 70 of the subscribers are mutual companies, 

Mr. McHvueu. Just a minute, Mr. Smith. 

Mr. Peck. May I ask a question ? 

Senator Harr. Mr. Peck, for Senator Dirksen. 

Mr. Pecx. Mr. Smith, you distinguish in your statement between 
members and subscribers. For the benefit of the subcommittee, would 
you please describe members as distinguished from subscribers? 

Mr. Karian. I am not sure that I got your question. 

Mr. Pecx. On the bottom of page 2 of Mr. Smith’s statement is a 
reference to 152 members and 109 subscribers. Just what is the dif- 
ference, Mr. Kaplan, between a member and a subscriber, in terms of 
duties, obligations, and benefits? 

Mr. Karian. The insurance law of the State of New York provides 
that the rating organization must give its service to any company 
which desires to become a subscriber. That is a statutory duty. 

Now, the distinction between membership and subscribership is not 
in the nature of service. They all receive exactly the same service. It 
is only in the nature of the voting power of the member. The mem- 
ber has the right to vote, and a subscriber has not, but there is no rule 
which prevents a subscriber from becoming a member. A subscriber 
elects to be a subscriber. 

Mr. Peck. A subscriber derives the same benefits as does a member, 
but a subscriber has no power to vote, and therefore to help control 
the rating bureau. Is this the case? 

Mr. Kapxan. That is so, but the subscriber, unless it is a mutual— 
you see, this is a stock fire insurance organization. Mutuals may be 
subscribers only. That is provided for in the constitution. But going 
now to the stock company, the stock company has it within its own 
election to be a member or a subscriber. By way of illustration, the 
North America companies were members for many, many years, and 
then converted their membership into subscribership. 

There is also a provision in the constitution which permits a sub- 
scriber to appear at meetings and be heard and discuss all questions 
which are presented for discussion. 

The only right which a member has that the subscriber does not 
possess is the right to vote on issues. 
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Mr. Peck. Thank you very much, Mr. Kaplan. 

Senator Harr. You may proceed. ; 

Mr. Smiru. NYFIRO is supported by assessments levied against 
its members and subscribers. In 1958, the cost of operating NY FIRO 
was $2,796,677. , . 4 

Both membership and subscribership are voluntary on the part of 
the individual insurers, — iad 

NYFIRO, however, is under statutory duty to furnish its rating 
service without discrimination to all of its members and subscribers, 
and to permit any authorized insurer to become a subscriber to its rat- 
ing service.’ ; . , 

he purposes of NYFIRO are stated in article II of its constitu- 
tion, as follows: 

(1) To exercise such rights and to perform such services as it may pursuant 
to article VIII of the insurance law of the State of New York as now or here- 
after constituted. . 

(2) To engage in the formulation and promulgation of rates, including the 
making, adopting, and filing of rating schedules and rating plans for the estab- 
lishment of equitable rates for types and classes of insurance written by in- 
surers authorized to transact the business of fire insurance in the State of 
New York against loss to property or other valuable interest therein located 
in the State of New York. 

(8) To conduct rating, electrical, fire, and other loss prevention, and fire 
and other loss protection inspections. 

(4) To act as agency for members and subscribers for the filing of rates, rules, 
schedules, and forms that may be required by the law of the State of New York. 

(5) To check policies and riders, and endorsements and records thereof, as 
to their conformity with filings therefor. 

(6) To adopt reasonable bylaws, rules, and regulations necessary to carry 
out its purposes, and in general to do any and all things calculated to reduce 
fire and other loss hazards in the State of New York; and for the effectual 
earrying out of such purpose the rating organization may employ such experts 
and agencies as may seem expedient and advisable. 

The need and go of cooperative action in ratemaking in 
fire insurance and in allied lines have been recognized by the Congress 
of the United States in the adoption of the McCarran Act by the 
State of New York in the provisions of its insurance laws, and by the 
courts. We show that in exhibit 2 of the appendix. The purposes of 
NYFIRO as set forth in its constitution are wholly in accordance with 
these views. 

Next we would like to talk about the rating method of NYFIRO. 

Fire rating is unique In two aspects : 

(a) In the differences in rates predicated on the grading of the 
cities and towns of the State on the basis of the protective meas- 
ures taken by the various communities against fire hazards; and 

(5) In the differences in rates predicated on the schedule rat- 
ing of commercial, manufacturing and other properties; that is, 
the granting of credits or the imposition of debits based on the 
presence or absence of recognized safeguards or dangerous char- 
acteristics of such properties. 

There are five main aspects to fire rating by NYFIRO: 

(1) The grading of cities and towns previously referred to; 

(2) The use of a number of occupany classifications; 





1Sec. 181(4), New York insurance law (for all references to the insurance law, see 
appendix exhibit 8), 


47932—60—pt. 3——_5. 











1432 THE INSURANCE INDUSTRY 


(3) The schedule rating of commercial, manufacturing, and 
other properties previously referred to; 

(4) The class rating of dwellings and certain other properties; 

(5) The review and application of underwriting loss and ex- 
pense experience in the determination of the rate level for each 
class. These same aspects except No. 1—grading of cities and 
towns—are applicable to the rating of extended coverage by 
NYFIRO. 

As to the grading of cities and towns, such grading of the cities 
and towns of the State upon the basis of certain standards in rela- 
tion to fire prevention is a phase of rating which is unique to the 
fire insurance business. The system, which is named and known as 
the “Standard Schedule for Grading Cities and Towns of the United 
States,” is filed with the State of New York Insurance Department as 
an integral part of the rating system of NYFIRO and 1s generally 
in use throughout the United States. NYFIRO believes it to be one 
of the fundamental and most important aspects of fire rating. The 
system was established in 1914 by the National Board of Fire Un- 
derwriters after a study commenced following the turn of the cen- 
tury. The principle of the system is that fire rates should vary in 
terms of significant differences in the fire prevention facilities and 
conditions of the different localities. The use of such a system is 
an important and significant step taken in the establishment of rates 
which are not excessive, inadequate, or unfairly discriminatory. 

The system provides for the determination of the grade of the city 
or town by examination of the facilities and conditions enumerated 
under the schedule. Various features of fire defense in a community 
are compared with the standards established in this schedule. For each 
deviation from these standards deficiency points are assigned, the 
number dependent upon the importance of the item and the degree of 
deviation. The natural and structural features that increase the gen- 
eral hazard, and the lack or inadequacy of laws or their enforcement 
for the control of unsatisfactory conditions, are considered in the same 
way. 

ae considered are water supply, fire department, fire alarm, 
police department, fire prevention, building department, structural 
conditions. 

Mr. McHucu. With reference to these deficiency points that you 
have referred to here, this is a value, do I understand it, which is as- 
signed by the staff of the rating bureau to the various risks which you 
are attempting to measure? 

Mr. Smirn. No, sir. These are not established for the various 
risks. We are now speaking of the grading of cities and towns, rather 
than the schedule grading of individual risks. 

Mr. McHveu. This is the city and town grading system we are 
speaking of ? 

Mr. Smiru. Yes, sir. 

Mr. McHueu. Isthat done by NYFIRO or by the national board? 

Mr. Smit. I can explain that at this point, but I do cover that in 
my statement. Do you wish meto continue with my statement? 

Mr. McHveu. I wish that you would explain it now. 

Mr. Smirn. The NYFIRO engineers and their assistants make 
periodic inspections of the communities of 25,000 population and 
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under, and our staff applies this grading schedule to those communi- 
ties. In cities of a larger population, the National Board of Fire 
Underwriters does the primary inspection and evaluation work. This 
applies to 31 of the cities in the State of New York. 

Mr. McHueu. The balance of the cities, then, are covered by 
NYFIRO? 

Mr. Smiru. Yes, sir. 

It is recognized that climatic conditions also may increase fire losses. 
Where such conditions affect the overall fire protection of a commu- 
nity, additional deficiency points are assigned. The total number 
of deficiency points charged determines the relative classification or 

deofacommunity. The schedule provides for 10 grades or classi- 
Gitione, graduated in multiples of 500 points of deficiency, from 
class 1 to class 10. 

Our survey of a community involves a complete inspection of that 
ommunity’s fire defenses, including all of its fire protection and 
prevention facilities and the various physical conditions contributing 
to the spread of fire. Every individual city, village, fire district, 
and fire protection district in the State is inspected periodically and 
their insurance rates are dependent to a material degree upon the 
community’s classification. 

This work involves reports on over 2,000 communities in New York 
State. I would like to leave for the record a copy of the pamphlet 
“Who Are the Underwriters,” which contains some facts about in- 
specting municipal fire defenses. We have made that as exhibit 1 in 
our appendix. 

Turning to the standard classification of occupancy hazards, in 
1914, the first standard classification of occupancy hazards was 


| adopted by the then national convention of insurance commissioners. 


This standard classification list has been modified from time to time. 
The latest edition was adopted by the National Association of In- 
surance Commissioners in 1958. It provides for 115 classes of risks, 
each one of which contains risks having substantially the same oc- 
cupany characteristics, as to establish a sound and equitable basis 
of classification for statistical and rating purposes. The use of the 
15 classifications is designed to develop a sufficient number of classes 


to measure differences in occupancy hazards and at the same time to 


develop a sufficient credibility for each of the classes of risks with 
the same or essentially similar occupancy characteristics. 

The loss experience reported and correlated under these classifica- 
tions furnishes the statistical loss background upon which proper 
rate levels by class are adjusted, when coordinated with the grading 
ofcities and towns. 

Next, speaking to schedule rating. 

A number of the occupancy classifications are of commercial, 
manufacturing, and other operations which have sufficiently dif- 
ferent structural and occupancy fire hazard characteristics to war- 
rt the need of granting credits and the imposition of debits based 
m the presence or absence of fire prevention or fire retardant quali- 
tits on the one hand or of certain conditions which increase the danger 
of, or spread of, fire on the other. The potential exposure to fire 


age from adjacent or nearby properties is also measured, graded 
and reflected in such schedules. oe ’ 
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Mr. McHueu. Mr. Smith, with reference to this imposition of debits 
and credits which you refer to, what is the basis for supporting them? 
How is it done? 

Mr. Ssru. The inspection report of the fieldman of the rating 
organization, the inspector, is the basis for that action. 

Mr. McHueu. In other words, in examining a mercantile property 
in question, your fieldman goes out and examines into the various 
items, which apparently he has on a list that he has to check off, and 
he assigns certain debits or credits to each of those items? 

Mr. Situ. He reports on each of the conditions he finds at that 
individual property. His report is turned over to a rating staff, and 
they apply the information they find in his inspection report on the 
basis of the schedules filed with the State of New York Insurance 
Department. 

Mr. McHveu. Is that not a pure judgment factor that is involved, 
then, in that determination ? 

Mr. Smiru. Hardly so, Mr. McHugh. For example—— 

Mr. McHueu. Do you have statistics which support the amount of 
debit and amount of credit that is given to each of these items in 
connection with your schedule gradings ? 

Mr. Somrru. Our schedules are filed with the New York State Insur. 
ance Department. May I explain how that operates? 

Mr. McHoveu. I wonder if you will answer the question? Do you 
have statistics which support the debits or credits which are assigned 
to these various schedule graded risks ? 

Mr. Smiru. I am not entirely sure whether I fully understand your 
question, or whether you appreciate that we do base our rating of 
occupancy classes upon statistics. ‘The matter of the filed schedules is 
the subject of long experience in the fire insurance industry. 

Mr. McHveu. Let us take a specificexample. In the case of a par- 
ticular factory, where you determine that a certain sized thickness of a 
wall is entitled to a certain number of points or credits—you do make 
such determinations of that nature, do you not? 

Mr. Smrru. Not exactly that, no, sir. If I may, may I explain the 
situation which may answer your question ? 

Take, for example, the rating of a mercantile building. If, upon 
inspection, the inspector of the New York Fire Insurance Rating 
Organization finds that the owners of that property provided, let us 
say, a standard supply of fire extinguishers available in the event of 
fire, he would so report in his inspection report. He would include 
that among all the other details that he includes in his report. His 
report, then, would be turned over to the rating staff of the rating 
organization. Let us keep to that one particular matter of fire 
extinguishers. 

In accordance with the rating of that property, the rater would then 
apply the schedule of credit which has been filed with the New York 

tate Insurance Department. In that manner, the provision made by 
that property owner for the protection of his property would be 
reflected in the final fire insurance record. 

Mr. McHueu. My question then is, Do you keep statistical records 
a the way in which the fire extinguisher, that you have sug- 
gested, has been available over the years, to determine whether or not 
it would j ustify or support the number of credits which were made 
in a case? 
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Mr. Kaptan. Mr. McHugh, the law directs that it be done, and it 
is done. 
< McHoveu. Just a moment, Mr. Kaplan. I want Mr. Smith to 
answer the question. 

Mr. Karian. May I read the act? 

Mr. McHveu. I prefer to have the witness answer the question, Mr. 

aplan. 
eeuiator Hart. Ifthe witness is in a position to answer, we would like 
him to answer the question. 

Mr. Smiru. The rating organization makes a continuous study of 
various features of fire protection, and study all other features that 

o into ratemaking. This is not a static business. There are many 
Hevices today that are recognized and receive credit under filed rating 
schedules with the New York State Insurance Department that were 
completely unheard of some years back. There are so many factors 
in the matter of protection, so many filed items of credit for protec- 
tive devices, that it would be an encumbrance, that would be impossible 
to keep statistical record of each and every one of these factors of 
which you speak. 

Mr. McHueun. So that you do not have statistical evidence to sup- 
port the application of debits or credits to these individual items in 
your schedule rating? 

Mr. Smiru. For the reason that I have recited. 

Senator Harr. Mr. Kaplan, would you like to put in the record 
at this point the statutory reference? 

Mr. Kaprian. Section 181.5 states that every rating organization 
shall furnish upon demand and upon payment of such reasonable 
charges as the rating organization or insurer may require, when re- 

uest applicable thereto has been made by the insured or by the au- 
thorized representative of such person, all pertinent information as 
to such rate, and a copy of the schedule, if any, as applied to such 
property or risk. 

Now the question is, Have you in your possession the report of the 
inspector and the report of the rating division which indicates the 
application of the schedule to the particular rate ? 

Mr. Smirn. We have that. 

Mr. McHvueu. Mr. Smith, reading now from the report of the ex- 
amination of the New York Fire Insurance Rating Organization, of 
April 20, 1953, at page 90, it states: 

All schedules generally include a base rate charge, which is applied to all 
risks under such schedules, and also various charges and credits for conditions 
which are considered to be departures from certain standards. The base rates 


and the items of charge in the schedules have no statistical basis, and are predi- 
cated principally upon judgment. 


Would you concur in that? 


Mr. Smiru. The “judgment” you are —e of is the large body 
of experience over many years. The word “judgment” in that par- 


ticular report does not refer to judgment applied by an individual 
rater or an individual inspector. It is based upon engineering stand- 
ards of long standing, and I can cite excellent examples of that fact. 

Back prior to 1900, the installation of automatic sprinkler equip- 
ment, today practically a must for large valued properties, was in an 
experimental stage. It was only after many years of exhaustive study 
of the values of automatic sprinkler protection, for example, that such 
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rotective devices were granted credits by fire insurance companies, 

hat is the kind of judgment that is referred to in this report. 

Senator Harr. Thank you. 

Mr. Smiru. Continuing with the statement, schedule rating em. 
braces a measurement of the fire hazards of individual properties in ae. 
cordance with carefully developed engineering and building standards 
and is thus, for such properties, an extremely important and sig. 
nificant characteristic of fire rating in the establishment of rates 
which meet the requirement of the law in terms of adequacy and in 
terms of absence of excessiveness and unfair discrimination. The 
schedules used by NYFIRO are filed with and approved by the Insur. 
ance Department of the State of New York. 

Administratively, schedule rating is a very large undertaking. It 
involves over 100,000 inspections a year in the State of New York and 
the evaluation of the proper credits and debits to be applied on the 
basis of the data developed by the inspections. 

Now as to class rating of dwellings and certain other properties— 

Mr. McHueu. Mr. Smith, is it not true that it is because of the fact 
that many companies have to have access to this schedule rating in- 
formation that you have described here that it is necessary for them 
to belong to rating bureaus? Is not this the kind of information 
which makes it fmperative that companies belong to rating bureaus} 

Mr. Smirn. I would not agree with that premise. We have so far 
talked about three different aspects of rating. One of the fundamental 
aspects is the grading of cities and towns. Not only that, but other 
aspects are equally important to our insurance companies in the estab- 
lishment of class rates. 

Mr. McHvueu. I am speaking only of schedule grading now, 
schedule rates. 

Mr. Smaru. I believe I understood your statement to say that it is 
only because of this schedule rating that companies belong to a rating 
organization. I do not agree with that statement. I would like to 
reiterate, there are other aspects of fire insurance rating, bearing 
upon class rating, that are important to fire insurance companies. 
Repeating, one of the most fundamental is the schedule for grading 
of cities and towns, and another very important feature is the matter 
of amassing a large body of credible statistics. That is also funda- 
mental. 

Mr. McHven. For an insurer wanting to write insurance in the 
classes covered by your schedule risks, is it not necessary that that 
company be a member of the bureau in order to get access to this 
statistical data? 

Mr. Smiru. I would think that the answer would be “Yes” to that 

uestion. I would like to rephrase it in my language, to say that 
the companies 

Mr. McHvueu. You say the answer is “Yes” ? 

Mr. Smiru. I would say it this way, in reply, that a company 
desiring to write fire insurance on properties which are schedule- 
rated finds it economically beneficial, both from the standpoint of 
the economy of the bureau operation, and also in the large body of 
statistical record that is maintained by the fire insurance rating 
organizations. 
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Mr. McHveu. Is it not true that it is too expensive for any one 
company individually to engage in this schedule rating, which you 
have just been describing ? 

Mr. Smiru. Such statements have been made by company execu- 
tives. ; 

Mr. McHuen. Do you believe that is so, in your experience in this 
rating field ? ; 

Mr. Smitu. I would concur with their observations. 

Mr. McHueu. Does NYFIRO offer to sell this schedule rating 
information to anyone who offers to buy it ? 

Mr. SmirH. Such action is not authorized under our constitution, 
Mr. McHugh. 

Mr. McHuen. Can you tell my why that is so? 

Mr. Smiru. That is a matter of decision of the companies formu- 
lating the policy of the New York Fire Insurance Rating Organi- 
zation. They have provided for a means, through subscribership, to 
accomplish exactly what you have indicated; that is, the use of our 
services is provided to companies through their right as subscriber 
to the New York Fire Insurance Rating Organization. 

Mr. McHucu. What about the case of someone who wants to be a 
subscriber only to certain services of yours, yet he does not want to 
belong for certain other services. In those circumstances, does he 
have access to, or would you permit him to buy, the services for which 
he does not agree to subscribe ? 

Mr. Smiru. We have that provision in our constitution, that the 
company may subscribe for certain lines of insurance. Take, for 
example, sprinkler leakage. We have companies that subscribe for 
sprinkler leakage insurance. 

Mr. McHven. I understand you to say, then, that your constitu- 
tion provides that you do not make your services available to any- 
one who is willing to pay for them ? 

Mr. Smiru. By subscribership, Mr. McHugh, in accordance with 
the insurance law of the State of New York. 

Mr. McHveun. Is that correct? I understand that your constitu- 
tion and your bylaws do not permit you to make available your 
services, at the full value of their worth, to anyone who simply 
wants to buy them, without the necessity of either being a member 
or a subscriber. 

Mr.Smirn. You arecorrect. There is no provision under the insur- 
ance law for such action. 

Mr. McHvueun. Do you think, as a matter of public policy, that 
the information which you just described, which you have stated is 
essential for companies who want to write insurance covered by that 
class, would be available to those companies at the appropriate charge, 
without the necessity of being a member or subscriber to your rating 
organization ? 

Mr. Smira. Mr. McHugh, I am not an attorney, and we are now 
treating upon a matter of law. 

Mr. McHven. Then I suggest that you have one of your execu- 
tives—and this is the reason we were anxious to get one who is willing 
to express opinions on matters of policy—to tell us whether or not he 
thinks, as a matter of policy, that that is desirable. 
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Mr. Smrru. I think it goes beyond a matter of policy. I think it 
treats upon a matter of law. 

Mr. McHveu. I am interested in the policy behind the law. Is 
there an official of NYFIRO who will comment on that? 

Mr. Kapian. Well, if you ask an official a question, when we get 
around to it. I do know that it is indicated that the law itself 
provides that the rating organization must give its service without 
discrimination to any subscriber. That is the act. 

Mr. McHveu. I am under the impression that in other lines of in- 
surance in the casualty field, the casualty bureau that compiles in- 
formation of this nature will make it available to anyone who wishes 
to pay forit. Is that not correct? 

Mr. Karian. Well, that I do not know. I can’t answer that, but 
Tam assuming that it may very well be; I donot know. 

Mr. McHueu. Do you think it would be a matter of good public 
policy to have information like this, which Mr. Smith has admitted 
is vital for a company that wants to do business along these lines, 
to be able to purchase those services at their full price? 

Mr. Kapitan. Well, it would seem to me—you are asking me the 

uestion, and I can give you this answer: It would seem to me that 
the law provides a method of doing it, a very simple method, by 
becoming a subscriber to the service. 

Mr. McHveu. By becoming a subscriber, this is a means by which 
the rating organization gets some control over the manner in which 
that company prices its product, does it not? 

Mr. Kapian. Well, it prices its product according to the same 
standards as the rating organization, whether it is a subscriber or a 
member of the rating organization, or an independent. The act itself 
sets forth the same standards for all filers, exactly the same stand- 
ards. 

Mr. McHvueu. Then do I understand that the principal reason you 
would oppose the selling of this service to someone who wanted to pay 
for just this service is because of the fact that that would permit him 
to be outside of the rating bureau ? 

Mr. Kaptan. I did not say I would oppose it, Mr. McHugh, and I 
do not say that I would oppose it. I have said that the act provides 
for a method, and that is by becoming asubscriber. 

The question of policy as to whether a rating organization should 
or should not go beyond that into a sphere of selling its services to a 
company which is not a subscriber is a policymaking proposition that 
is not for me to determine. Asa matter of law, which is the only ques- 
tion that would be before me, I would say that the act provides for 
subscribership, and the rating organization conforms to the require- 
ments of that act. 

Mr. McHuen. You are speaking of the New York rate law now! 

Mr. Kaptan. Yes, sir. 

Mr. McHven. As you know, this committee is concerned with the 
manner in which these various State regulatory laws have been admin- 
istered, and they are particularly interested in them in connection with 
the McCarran Act. 

As you know, the antitrust laws frown upon the use of any market 
control which any one company may exercise in some other line of 
activity, in the form of a prohibition against the tie-in sales. I am 
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wondering whether, as a matter of general policy, the same considera- 
tions do not apply here in the case of a rating organization, where its 
control over a vital service, which is not available to others, permits it 
to exercise control over that individual and to forestall his independ- 
ence of action, primarily in the rate field. 

Mr. Kaptan. Well, the only answer I can give you to that, Mr. 
McHugh, is that the provision of law as I read it from the New York 
statute, I think, is in the all-industry bill. That is my indefinite recol- 
lection. I do not know of any State—I know of no State in which 
the practice that you are referring to is authorized by law, and it 
would seem to me that if there were a change in policy in that direc- 
tion, it would require a policy determination outside of the scope of 
the act, and outside of the scope of my relationship to the rating 
organization. 

Mr. McHueu. Are you suggesting that it would be necessary to 
amend the New York law in order for you to sell this to anyone? 

Mr. Kapxan. I should think so; yes, sir. I should think that some 
amendment would have to be made of that act, and possibly of other 
acts in the State that would 

Mr. McHvueu. You construe, then, Mr. Kaplan, this act to prohibit 
the rating organization from selling its service to someone who does 
not want to be either a member or a subscriber to a rating bureau ? 

Mr. Kaptan. Well, I do not think the act, in terms, authorizes it. 

Mr. McHvueu. That is not what I asked you, whether or not the act 
by its terms authorizes it. Do you construe that act as prohibiting 
you from making such a sale? 

Mr. Karian. Well, the act states that a service may be obtained 
by subscribing, and that the New York rating organization shall give 
its service without discrimination to its subscriber. That does nega- 
tive the right to sell that service to somebody who does not subscribe. 

Now that is a matter of construction of the phraseology, but I cer- 
tainly do know that over a long practice, no such practice has been 
indulged in the fire insurance rating organization. 

Mr. McHveu. As I said before, this subcommittee is concerned with 
the public policy behind the law, which may have such a restricted 
effect. I understand from your statement that you do not think any 
modification in the law or any modificaiton of your policy, with refer- 
ence to selling not only to companies who are willing to be members or 
subscribers, would be in the public interest. 

Mr. Kapuan. I am not passing on that, Mr. Chairman. It seems to 
me that that is a matter of policy, and it is not for me to passon. But 
Ido want to call your attention to this—— 

Mr. McHven. This is a matter of policy, then, in your opinion, for 
whom to pass on ? 

Mr. Kapuan. If you want my opinion of who should pass on it, I 
think it would be passed on by the insurance commissioners of the 
States, They are regulating the rates. They are governing the rates. 
The constitution of NYFIRO has to be filed, as it has been, and that 
of every other rating organization, subject to the approval of the 
superintendent of insurance, and it seems to me that that is where a 
discussion should develop and be initiated in connection with any pos- 
sible change of the law. 
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I want to call your attention, Mr. McHugh, to another problem 
there. Your rates are based on the broad base of experience. Aside 
from every other question involved, there is a question of breakin 
down the rating machinery unless you use a credible base. A credible 
base for ratemaking, to me, is the experience of all the companies op- 
erating in the State, or even in the country. 

Mr. McHveu. Do you take the position that you could not have a 
credible base for supporting a filing based upon the experience of a 
single company ? 

Mr. Kaptan. Well, are you talking about loss experience now ? 

Mr. McHveu. Let us talk about a deviation based purely upon their 
lower expenses. 

Mr. Karian. Well, you are talking about expense experience? 

Mr. McHvueu. Yes. 

Mr. Kapuan. I would say that insofar as expense experience is con- 
cerned, and I am expressing my own opinion, if the expense experience 
is established factually, a deviation or an independent filing should 
take into consideration the differential in expense experience. What 
we have objected to is not that philosophy, but the philosophy of com- 
ing into the State of New York without any experience and saying, 
we want a rate court. That is essentially the issue that there was in 
the Allstate matter, and that is essentially the issue that there was in 
the Government Employees Insurance Co. matter, where they had no 
statistical basis from an expense standpoint in the fire insurance busi- 
ness, which is different from saying that if you have an accredited 
lower expense experience over a period of time, that that should or 
should not be taken into consideration on an application for the filing 
of a deviation or independent rate. 

Mr. McHueu. Mr. Kaplan, with reference to this policy question 
that is involved in the matter of an insured getting access to informa- 
tion which a rating organization has and which may be absolutely nec- 
essary for that company to have if it expects to sell insurance in that 
class, and the allied question of what the cost would be, I would like 
to direct your attention to a memorandum of the National Board of 
Fire Underwriters. It is dated October 21, 1954. This is a memoran- 
dum dealing with the same subject at the time the special committee 
of chief executives was taking up the problem of what it would do on 
the question of partial subscribership. This was submitted by the gen- 
eral counsel to the members of that committee. The specific memo- 
randum in question is dated October 11, 1954, and it is addressed to 
the members of the committee on laws. 

On page 5, under the caption, “Courses Available,” it reads: 

Course 1, selling rating bureau material to independents. Viewed in the 
light of the foregoing historical recitation, the use of rating bureau material, 
specifically the use of town and city grading, by insurers without rating bureau 
permission is but one step in an apparent march toward independence of action. 
If so, cost is not a basic part of the problem. This conclusion is confirmed by 
the willingness of some independents to pay a fair share of the cost of develop- 
ing this material, and by the interest, if not the willingness, shown by others 
in doing the same thing. To put it another way, it is probable that rating 
bureaus could work out mutually satisfactory arrangements for the use of 
their material, but while this would relieve the bureau companies of any unfair 
cost burden, it would not slow down the movement toward independent action. 
On the contrary, it might well accelerate such movement. Therefore, course 1, 
making the user pay, is of value only to distribute the cost more equitably. 
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Mr. Kaplan, would you say that does express to a large extent the 
reason for NYFIRO and other bureaus in the fire field not making 
these services available at full assessment to an independent company ¢ 
Mr. Karian. No, it does not have any relationship, in my opinion, 
Mr. McHugh. I have never heard that read before, never saw it. 
I do not know what that report signifies, or was intended to signify. 
It would seem to me that that question should be addressed to the 
ntleman who prepared the report. The practice of which I am 
speaking did not start after the SEUA decision, and had no relation 
to so-called independent filings after that. It has been the practice as 
long as I have known a rating organization to exist. 

It seems to me that any change in that is a policy consideration 
that should be determined as a matter of policy. 

Mr. McHvueu. You do not think, then, that the pone of the rating 
bureaus in declining to make their services available to independents 
at a full cost is related to the desire of the rating bureau to slow down 
their independence of action ? 

Mr. Kaptan. The rating bureau never had any desire that I know 
of to slow down anybody. The companies that made their independ- 
ent filings had their applications granted. They have been using the 
rates. Nobody slowed them down or atempted to do it. What we 
have attempted to do is obtain a decision whether those filings were 
in accordance with the standards of the law. As far as I know, that 
isall wedid. Nobody tried toslow anybody down. 

Mr. McHvucu. With further reference to this problem, I was inter- 
ested in your comments concerning the bureaus in the casualty field, 
because I have here a letter which was written by Mr. John A. North, 
addressed to Mr. James F. Crafts, president of the Fireman’s Fund 
Insurance Co., dated January 20, 1955. Mr. North is president of 
the Phoenix of Hartford Insurance Group. The letter reads, in part: 

We have tried to analyze the various courses which seem available. There 
is one, and that is to sell the rating bureau material to independents or sub- 
scribers who do not use all of the services, making them pay for what they 
are not assessed for by fee. This has long been the practice of the National 
Bureau of Casualty Underwriters. They have sold their rates and their manuals 
to nonmembers and nonsubscribers. Thus they have solved the question as 
far as that part of the house is concerned. In our case, it would accomplish 
nothing more than the distribution of the cost more equitably. 

(The full text of this letter appears at p. 3650.) 

This would seem to me to be a pretty clear indication that one of the 
reasons for declining to make this available at cost is because of the 
fact that it would not meet the principal problem which some people 
had in mind, and that is to prevent independents from 

Mr. Karran. I do not think, Mr. McHugh, that there is any rela- 
tionship there at all. I understand that Mr. North will be here, and I 
am sure you will want to ask him that question. 

Mr. McHveu. In any event, you do not think that the failure, or the 
refusal, to make these services available at cost to independents has 
anything to do with the desire of the bureau to exercise additional con- 
trol or restrictions upon the right of independence of action? 

Mr. Kaptan. That isso. 

Senator Hart. Would you proceed, Mr. Smith? 

_Mr. Cuumpris. Before you do that, Mr. Smith, there is one ques- 
tion I would like to get clear in my mind. Earlier, did you say or 
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did you not say that you have furnished rating method services to 
people who are not members or subscribers ? 
r. Smiru. No. 

Mr. Cuumpris. You never have given that service to anyone who 
was not a member of your service, or a subscriber? 

Mr. Smirn. Not tomy knowledge. 

Mr. Cuumpris. Have you had applications for that service from 
Pepe who are not members or subscribers ? 

r.Smiru. No. 

Mr. Cuumprrs. You have never had any such applications? 

Mr. Smirn. Not to my knowledge. I cannot think of a single case, 

Senator Harr. You may proceed, sir. 

Mr. Smrirn. Certain dwellings and other occupancy classifications 
are subject to class rating but are not subject to schedule rating. 
This means that such classes are rated upon their loss experience by 
class, and expense experience, subject to modification in accordance 
with division 1, “Grading of Cities and Towns.” Class rating does 
not involve schedule rating of the buildings or occupancy risks indi- 
vidually, because such buildings and risks are sufficiently similar in 
their general features of construction and occupancy hazard. 

(5) Review and application of underwriting loss and experience 
in the determination of rate levels: 

All fire insurance companies doing business in New York State 
annually file statistical reports showing separate information for pre- 
miums and losses, tabulated into 115 occupancy classes, and further 
subdivided as to the type of construction and protection. This tabu- 
lation is in accordance with the standard classification of occupancy 
hazards. Expense experience is also recorded and reported by insur- 
ance companies. 

The overall loss ratio, which is studied every year, is based upon a 
review of 6 years of fire-underwriting experience for all fire classes 
in New York State as reported by the stock insurance company 
members and subscribers of the actuarial bureau of the National 
Board of Fire Underwriters and is used to determine the overall 
indicated rate revision. 

Then the loss ratio, based upon the last 5 years of actual experience 
of each of the 115 occupancy classes, is reviewed. If such review 
indicates the need for some increase or reduction of rate levels within 
certain classes, then a filing for the revised rates is made with the 
insurance department. The effects of all experience adjustments are 
applied to the final class or specific rates and these become the rates 
used when the insurance policies are written. 

These explanations of the mechanics of implementing a rate revision 
based on fire underwriting experience have been necessarily brief. 
Many other details require attention in the culmination of a rate body, 
too numerous to recount here. However, note that throughout this 
explanation the application of experience adjustment to both class 
rates and specific rates is dependent upon not only the standard clas- 
sification of occupancy hazards but also upon the grading of public 
protection as determined by NYFIRO. This entire integrated system 
of fire insurance rating, in use in New York State for over 40 years, 
has been approved by the Insurance Department of the State of New 
York and its basic elements approved by the National Association of 
Insurance Commissioners. 
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V. UNDERWRITING RESULTS 


The New York Insurance Department prepared a table of earned 

remiums, countrywide, by stock fire insurance companies in New 

ork State, in all lines, and the underwriting results countrywide 
for the 25-year period 1921 to 1945, inclusive It records an under- 
writing profit for the 25-year period for stock fire insurance com- 
panies of 1.7 percent of the total volume of earned premiums. The 
table is appendix, exhibit 19. 

The loss and expense ratios published annually by the New York 
Insurance Department show the underwriting experience of insur- 
ance companies doing business in New York State. Based upon 
the loss and expense ratios shown in those publications, the under- 
writing results for stock companies in New York State for the last 
8 years were as follows: 


FIRE Percent 
Peacenerrbstine LOOK 60432 heeds Scat SOAs —2.0 
NE SUUIGOOPETGAINE | LONG 65 ni crsnkn ade cb dtidine idee ab dies ean —4.6 


1956, underwriting loss 5.1 
PEN UC OIIIN WC ag A a 4.5 
ens Cn Sirt SOON 8st hk es 7.3 
eee WETTING PONT os UL ee he 13.5 
6.9 
5.2 


1952, underwriting profit 
1951, underwriting profit 


See, WNGOPWrling Prone. ee Le a eh 11.5 
SE OT UPT IER DROUIN G is hack ceri ci bike did didiadodsiidbbdhbmesbitbates 21.0 
IIIT CAE URI SERN 0 aga 1. nes ts cipsit b iepcge ehepabapaaeadmnmmena ional ania 7.9 
RIEU —10.5 
a EIEN AT UN ONIN a a Shenae cased eae tee ae een —38. 2 
ee Weer eRe RONG ik a te lid a i 9.6 
Pee MCE WTILINS DRO istic bis nics pbehbeandtableiendadl 8.1 
ITs UU WO ERATE LOI iiss cee esestiscseniicnc ssc hse aiaeciaance aaa maaan —119. 4 


The results for homeowners multiple peril and commercial multiple peril for 
both New York State and countrywide for the years 1956, 1957, and 1958 are as 
follows: 

HOMEOWNERS MULTIPLE PERIL 


New York State: Percent 
peasy TOR WERCLUD FOUN adic i itd a —8.6 
Bet, CUOOTATINUE 1006. nannies nnn iiaeebiebalta densi —4.6 
es ARI RO RIDNE LOI cco ssscnncegpiinl occnegety piss depiacaleielianbien dacnmnblaiieibcnaiadbeaaeevaie —5.5 

Countrywide: 

PTE SUITE acd ata ree —1.9 
mr) estate 160 tee ee a —6.3 
Pee; UMNO WIG LOUD. ticki dtind dei iebiibitsiieessiandakediben —14,5 


COMMERCIAL MULTIPLE PERIL 


IEE UPON 05, siccveniewensanesionlpcieieants i pascencmeguticinlabtabiadciaadedeiainad tacietiaddiniaeclia ate (*) 
Countrywide: 
ns: WRNOUNPNOP UREA TOU id 56h da sek Siti nledt inna eeaiantadad —18.9 
Es RUDE RERIOIE DUI os sails saci ceienatsinapniasdsiauicncbeahaieee bibamadietemiaanabaais —29.3 
Tums SORE ON UTE OUI ks sence —17.7 


1Commercial property coverage not written in New York State in this period; principal 
coverage written was office contents special form. 


Mr. McHvuau. Mr. Smith, what is the combined loss ratio for 
1958 for fire, extended coverage, and to homeowners? 
Mr. Smiru. I donot have that, sir. 





*This period antedated the passage of the multiple-line laws and fire insurance companies 
did not have the power, generally, to write any casualty lines. 
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Mr. McHveu. These figures indicate with the high underwriting 
loss for homeowners of 18.9, that the total underwriting loss js 
probably very high. Would that be so, or is that because the home. 
owner is only a small portion of the volume? 

Mr. Smiru. The homeowner is no longer a small portion of the 
volume. However, I would much prefer to look at the record. | 
would not prefer to rely upon groping or belief. 

Mr. McHueu. The impression created by this, of course, is an 
overall underwriting loss for these years. Is that true? 

Mr. Smiru. Well, there is certainly an overall underwriting loss in 
the fire and multiple peril lines. That is without question. 

Mr. McHvucu. What would be the effect of throwing in extended 
coverage? How does that affect it? 

Mr. Smiru. The companies will take a number of years before the 
companies will ever recover from the shocks of the terrific hurricane 
losses in the experience period. 

Mr. McHueu. For 1958, for instance, you can’t tell us whether or 
not there was an underwriting loss for fire and allied lines nationwide? 

Mr. Smiru. To the best of my knowledge—and we will get you a 
complete breakdown if you wish—but to the best of my personal 
knowledge, the companies have not made a profit in the fire and allied 
lines in recent years. 

Senator Harr. Mr. Smith, so that we will have that information, if 
you can develop it, and give us the precise answer, it would be helpful. 

Mr. Smiru. [ would be very glad to, sir. 

These underwriting results in multiple-line operations indicate that 
additional study is necessary in order to develop a greater consistency 
between perils included and rate discounts provided for in package 
reeaggen It is clear that to date stock fire insurance companies have 

en sustaining serious underwriting losses from the multiple-line 
business transacted. 

I have been reminded that in all probability, that some of these 
serious underwriting losses in these multiple-line packages have been 
the result of some fanciful projections into the future, groping on the 
part of some segments of the industry, hoping that there will be favor- 
able experience in a new form of insurance policy, but which has not 
been borne out by the record. 

There is no redundancy in fire insurance rates. There have been 
many rate reductions when justified, as illustrated by the following 
history of the dwelling class. Since 1937, the rate for a frame dwell- 
ing in class A communities, in the State of New York, has been 
reduced by at least 22 percent. In class B communities, the rate has 
been reduced by at least 27 percent. In class C, the rate has been 
reduced at least 20 percent. In class D, the rate has been reduced 
by at least 59 percent. There are few products or services which have 
been so sharply reduced in basic price during the last 22 years. Based 
upon 1957 written premium volume, these reductions amount to over 
$6 million in savings annually to the public in the State of New York. 

We have an appendix, exhibit 19, which is illustrative of savings 
to the public. 7 

As to services performed by NYFIRO—first, for the communities 
and the people of the State. 

The integrated system as described in this statement performs 4 
dual service, consisting of its use (1) in connection with the promulga- 
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tion of rates, and (2) in connection with consideration by the officials 
of the communities with respect to safety of life and conservation of 
property under their responsibility. 

The periodic inspections of cities and towns, and the recommenda- 
tions made pursuant thereto, result in improvements in firefighting 
facilities and fire prevention work. This brings about an increase 
in the efficiency of firefighting equipment, firefighting personnel, water 
supply, et cetera. Recommendations made point out deficiencies in 
the systems in use, with the result that these deficiencies are corrected 
and the existing systems maintained at a high level of efficiency. 

Communities in New York State are generally graded into four 
classes, for example, A, B, C, and D. Improvements made in the 
firefighting facilities of the community often pursuant to recommen- 
dations by NYFIRO may bring about a regrading of the community 
into a better classification. Such regrading results in a lowering of 
the fire rates for each such community. 

The rating organization published approximately 175 reports of 
the fire defense of various communities in New York State during the 
last 3years. Those reports, prepared under the supervision of licensed 
professional engineers, were presented to officials of those communi- 
ties surveyed, and became the basis for continued improvement of the 
fire defenses of our State. During that period, in New York State, 
there were over 1,400 changes in community classifications, almost 
wholly representative of improvements or extensions of protection. 
These included over 100 entirely new fire departments and many ex- 
tensions or additions to water supplies, resulting in material reduc- 
tions in the cost of fire insurance. 

Only by incentive have the Nation’s fire defenses grown so strong. 
And the fire rating bureaus have been the only organized effort that I 
know of to supply the incentive and the help to communities country- 
wide to make the accomplishment possible. 

Many facets of NY FIRO’s integrated system of ratemaking, under 
regulation by the insurance department, are of benefit to the insuring 
public. Among its benefits, direct and collateral, are: 

(a) Fire prevention service. 

(6) Advice in new construction and repairs. 

(c) Improvements in fire protection and maintenance, through 
compliance with recommendations by NYFIRO shown on its in- 
spection reports. 

(dz) Resultant reduction in rates. 

(e) Audit of policies to insure conformity to filings. 

(f) Development and promulgation of reasonable and non- 
discriminatory rates, built upon the foundation of a broad and 
credible spread of risks, in conformity with the standards of the 
insurance law. 

(2) For the supervisory officials: 

The maintenance of the “Standard Classification of Occupancy 
Hazards,” the “Standard Schedule for Grading Cities and Towns,” 
and the other work performed by NYFIRO, enable supervisory offi- 


cials to determine whether rates are in conformity with the standards 
of the rating law. 





*Fire prevention advice is offered to property owners planning new construction. The 
fire rating bureaus encourage conferences between architects, contractors, or the insurance 
tepresentatives of their owner-clients and the staff of bureau offices. Planning fire preven- 
tion well in advance of construction results in lower rates. 
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The stamping division of NYFIRO in 1958 reviewed 2,153,473 copies 
of policies (known as daily reports) and 919,275 endorsements, to 
make certain that they were in accordance with the rates, rules, and 
forms authorized by law. This work reduces to a minimum mistakes 
in computing rates, and thus gives assurance that policies issued b 
members and subscribers of NYFIRO are in conformity with the 
NYFIRO filings approved by the insurance department. 

(3) For NYFIRO members and subscribers: 

NYFIRO gives to its members and subscribers the benefit of a large 
body of experience for the proper basing of its rates. 

In addition, it makes possible a sharing of expense, which would 
be prohibitive for most insurers individually. 

The court of appeals of the State of New York has held: 


Both as a matter of range of experience and of expense, it is impracticable 
for one company to maintain a rating organization.* 


Vil. ATTITUDE OF NYFIRO TOWARD DEVIATIONS 


Section 185 of the New York insurance law contains the provisions 
of that law with respect to deviations. It is to be noted that: 

(a) The member or the subscriber wishing to deviate must 
make application to the superintendent specifying the basis for 
the deviation sought. 

(6) Copy of the application must be sent simultaneously to the 
rating organization. 

(c) The superintendent is required to order a hearing at which 
the rating organization may be heard. He may, upon consent 
of the applicant and the rating organization, waive such hearing. 

(d) In considering the application for permission to file a de- 
viation the superintendent must give consideration to the avail- 
able statistics and to the principles for ratemaking provided in 
section 183. 

(e) The superintendent shall permit the deviation if he finds 
it to be justified but he shall deny it “if he finds that the resulting 
premiums would be excessive, inadequate or unfairly discrimina- 
tory.” 

These various provisions of the New York law are in clear recog- 
nition of the fact that filings by rating organizations are based upon 
the experience of their members and subscribers and that from the 
very nature of the filings it is only the unusual case that could justify 
a departure from the accepted filings which have met the test that the 
rates are not excessive, inadequate or unfairly discriminatory. 

The qualifications set forth in the law with respect to the necessity 
of justifying deviations are the counterpart of the justification for 
concert in ratemaking since it is only through the accumulation of 
adequate credible statistics, based upon the combined experience of 
many carriers, the sufficient experience is amassed upon which to 
predicate a true test of the validity of the rates. 

Since the rates of NYFIRO are predicated upon combined loss 
experience there would seem to be little justification except in the 
special situations for any deviation predicated upon a variance in 
the loss experience of a particular carrier. 


“« Matter of Importers & Eeporters Ins. Co. v. Rhodes, 239 N.Y. 420, 424. 
5 Sec. 185(4). 
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Any clear and demonstrable expense saving in the lines or classes 
of insurance under review is taken into consideration upon the ap- 
plication for a rate deviation. 

The fact that in 1958 there were over 75 applications for rate and 
form deviations from the filings of NYFIRO and that of this total 
NYFIRO objected to and requested hearings in but one case indi- 
cates that NYFIRO has found reason to object to deviations but 
rarely. 

We have treated upon that subject in exhibit 4 in the appendix. 
In point of fact, in the last five periods NYFIRO has appeared in 
hearings at its request in only two such cases. 

Mr. McHvceu. Isn’t it true in every case where you have opposed 
deviation, and have taken it to court, you have lost it entirely, or you 
have succeeded in only getting the amount of the deviation reduced ? 

Mr. Kapuan. May I answer that? 

Mr. McHveu. I am asking Mr. Smith. 

Senator Harr. If Mr. Smith has the information. 

Mr. SmirH. We will treat upon that subject later in the statement. 
I do not think that is entirely a correct statement. In many of these 
matters that were considered at hearings, it was found, by the super- 
intendent of insurance, that the application by the deviation company 
was in error, and certain changes were made at the direction of the 
superintendent of insurance as to the matter of the deviation applica- 
tion. 

As to the degree of such actions, I would require—be required to 
review the record very carefully before answering the question in a 
complete manner. 

Mr. McHvueun. Did you ever succeed in totally defeating any devi- 
ation in any of the litigated cases? 

Mr. Smiru. To the best of my knowledge, Mr. McHugh, we have 
never had a judicial hearing on any matter concerning a deviation. 

Mr. McHvex. Is this correct, Mr. Kaplan? NYFIRO has never 
entered into litigation ? 

Mr. Karwan. I was thinking as Mr. Smith answered. As far as 
I know, litigation involved Allstate and North America, both of which 
were alleged independent filings. There was no litigation on Gov- 
ernment Employees, and I think Mr. Smith is correct about that. 

Mr. McHvueu. With reference, then, Mr. Smith, to any independent 
filing, where you opposed the filing and there was litigation, did you 


ever succeeed in totally pees that independent filing? 
s 


Mr. Kaptan. Well, in the Allstate matter, we succeeded at the 
administrative level. And in the North America matter, after they 
were granted as indicated in the statement later, their reduction in 
rates, the department granted them an increase in rates, in extended 
coverage, after we asked for a hearing. 

In the Government Employees matter, we were partly successful 
on the administrative level. 

So I would say, as far as I can recall, in all of these matters, that 
we were partly successful on the administrative level. But you are 
correct in your statement, sir, that the courts did not grant any further 
relief beyond that, but affirmed the decisions of the superintendent 
without opinion. 

Mr. McHveu. In the case ol Allstate, what percentage decrease 
were they asking for? 

47932—60—pt. 36 
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Mr. Karuan. Allstate was asking for a 20-percent decrease, and 
my recollection is that the department directed them to increase their 
rates toa 15-percent level of reduction. 

Mr. McHvueu. Was this finally upheld by the courts? 

Mr. Kaptan. That was finally upheld without opinion by the courts, 
I might also say, sir, that embraced in both of these litigated matters 
was another important issue, and that is whether the rating organiza- 
tion had any status as an aggrieved party. The insurance depart- 
ment started out in 1954, I think, as indicated here, by holding that 
the rating organization was an aggrieved party, and that later it wrote 
an opinion to the effect that it was not an aggrieved party ; and that is 
the reason why you find that the two administrative laatings in North 
America and Allstate were on the initiation of the department, be- 
cause the department had held that NYFIRO was not an aggrieved 
party. 

Now, that was one of the issues which went through in the litigation. 

Mr. McHueu. Why do you believe it was necessary, Mr. Kaplan, 
for the rating bureau to be an aggrieved party ? 

Mr. Kapian. Well, may I say in connection with that situation, 
sir, that the court supported that position and held NYFIRO as an 
aggrieved party. 

Mr. McHveu. Under the statute? 

Mr. Karran. Yes, sir; under section 186 of the insurance law. Now, 
you asked me the question 

Mr. McHueu. Why do you believe it is necessary, as a matter of 
public policy, for NYFIRO to be an aggrieved party ? 

Mr. Kaptan. It is absolutely necessary for these reasons. NYFIRO 
makes its filing. NYFIRO has on objection to any company coming 
in and complaining if it feels aggrieved that NYFIRO rates are not 
in accordance with the standards. When in independent filing is 
made, NYFIRO gets no notice of it. And we believe that these filings 
were in violation of the standards of the act, and in part sustained on 
the administrative level. Now, if we had no right to be an aggrieved 
party, if we had no status, there would be no way of questioning those 

ings. 

An application by a company, let’s say, for a reduced rate, which 
under certain circumstances might be used as a loss leader that would 
not be justified according to the standards of the act—certainly won't 
be appealed by the party filing, and there would be absolutely no 
review—— 

Mr. McHusen. Are you suggesting that the insurance commissioner 
is not qualified to protect the public interest by determining whether 
or not the rates filed meet the standards prescribed by the statute ? 

Mr. Kaptan. You asked me a question. I think that he is as qual- 
ified as an administrative official can be. But the history of these 
situations indicate that after a careful review they found they were 
mistaken. Now, he may be qualified. We can all make mistakes. 
And his review is limited to what he has before him, and what his 
departments give him by way of data or information. 

Now, outside of what he may have, the rating organization might 
have data—and, as indicated here, did have data to indicate that these 
rates were not in accordance with the standard. 
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Now, if we had no right to intervene, we would then be up against 
a situation where nobody would have the power of correction where 
rates are granted that are not in accordance with the standards of 
the law. 

Mr. McHveu. As I understand now, you are putting it on the basis 
that the insurance commissioner doesn’t have access to certain infor- 
mation he would need for helping him to make the legal determina- 
tion he has to make. Couldn’t he always come to you and ask for 
this information ? 

Mr. Karian. Well, he could. But very often that requires a spe- 
cial compilation that is not before him. And it would seem to me that 
the only way to a clear determination is to get all of the facts before 
him, if we have any data. If we don’t do that, and illegal rates, let’s 
say, by chance are granted that can be used as loss leaders, we have 
no remedy. ‘The other companies would be losing their business of 
their books, which you referred to this morning: 

Mr. McHueu. You have another remedy under the statute, do you 
not, for that situation? Doesn’t the Donnelly Act prohibit monopo- 
listic practices in the insurance industry ? 

Mr. Kapian. Yes. But it would seem to me that a remedy by 
way of administrative right is clearer than going into a court with an 
mjunctive relief under the Donnelly Act. It seems to me you have 
an administrative official there; he is in charge of the department, he 
must determine whether the rates do or do not conform to the statute, 
and the quickest forum is before him—and not a rush into some action 
ander the Donnelly Act. 

Mr. McHveu. It is our concern, Mr. Kaplan, whether or not the 
administrative right you speak of has been abused, so as to forestall 
independence of action. 

Mr. Karian. Well, Mr. McHugh, we have gone into, I think, three 
Wearings—Government Employees, the North America, and the All- 
state. Our demand for a hearing was justified on every one of them. 
And I don’t see that that abuses anybody. We are not down to the 
msurance department asking for hearings on all deviations. We 
made a request for a hearing in the face of what will be presented in 
this statement of severe losses throughout the industry in the 
elasses—— 

Mr. McHveau. Mr. Kaplan, isn’t it safe to say that in each case you 
have just described where you perhaps have opposition, these involve 
the rates which had the greatest impact upon competition ? 

Mr. Karrtan. No; I wouldn’t say that it had anything to do with 
that. It had to do with the proposition that these companies came in 
there and made an application for reduced rates in the dwelling classes 
at a time when the companies were suffering from severe underwriting 
losses—that there was no justification for an order granting those re- 
duced rates in the face of that experience, and that we had a right to 
come in and present that entire picture to the department and ask 
for a comprehensive review of that situation. 

Mr. McHvuen. Mr. Kaplan, are you familiar with the fact that the 
Allstate Co. has testified here that with reference to the rates 
which they quoted and which you are opposing, that has been a very 
profitable line for the company ? 
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Mr. Kapian. Well, Mr. McHugh, I would like to answer that. 
And if you give me 5 minutes, I will be glad to try to do it. 

Your question there is—and I would suggest on that issue that if 
you read our testimony in connection with the second rw of 
Allstate, you would get what we believe the picture to be. 

Allstate takes its expenses and charges that to all lines of business, 
including automobiles. Now, when it is transacting an automobile 
business, which runs into two or three hundred million dollars a year, 
after applying all expenses to that tremendous volume, it then relates 
a ratio of expense to fire, which is equal to the volume fire business 
bears to the total volume. We regard that as an absolutely improper 
allocation of expenses, and we say it is not only improper but in viola- 
tion of the rules of the insurance departments. 

You have involved there a difference in the average premium, for 
instance. You have an average premium of fire of about $15 and an 
automobile is about $70. 

Mr. McHven. Didn’t the New York department rule on this con- 
tention, with reference to the allocation of costs you have just de- 
scribed ? 

Mr. Kaptan. The New York department, in its decision, which was 
rendered not so very long ago, said, as I recall it—I would be very glad 
to file a copy of the opinion with you—that it would not pass upon that 
contention. In other words, it didn’t take our argument and it didn’t 
take their argument, but it applied—it attempted to apply some other 
ratio of expense to the situation. 

We contended, and still contend, that if the proper allocation of 
expenses were made by Allstate to fire, they would not show the under- 
writing results which they claim. And I think that that is best por- 
trayed in that record which I would be very glad to file with you. 

enator Harr. Is this a thick record ? 

Mr. Kaptan. It is a record—it runs into about 400 or 500 pages. 

Senator Harr. Yes, I rather assumed that. If one full set is avail- 
able for the committee files, we would appreciate it. 

Mr. Kaptan. Surely, I would be very glad to give it to you, and 
also the opinion of the department. 

Mr. Smirn. Continuing with the statement, it is noteworthy that 
six deviations or independent filings filed by the Insurance Co. 
of North America were not objected to by the rating organization. 
They are: fire insurance deductible plan; liability imposed by law; 
replacement cost insurance; additional perils endorsement (commer- 
cial and institutional property) insurance; collapse endorsement; 
errors and omissions form, see pages 2-4 of appendix exhibit 4. 


VOI. ATTITUDE OF NYFIRO TOWARD INDEPENDENT FILINGS 


The New York insurance law imposes the same requirements and 
standards ® with respect to the preparation and a of rates both 
on rating organizations and on individual insurers. The obligations 
and duties of the superintendent of insurance are the same with re- 
spect to all filings. 

There are three provisions of the New York insurance law which 
are of particular significance with respect to filings made by independ- 


© See sec. 183. 
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ent insurers to the extent that such filings differ from the rates filed 
by the rating organization. These provisions are: 

Section 180—purpose; definitions. First paragraph: 

The purpose of this article is to promote the public welfare by regulating in- 
surance rates to the end that they shall not be excessive, inadequate, unfairly 
discriminatory, or otherwise unreasonable * * * Nothing in this article is in- 
tended (1) to prohibit or discourage reasonable competition * * * 

Mr. McHvuen. Mr. Smith, isn’t there another provision of that sec- 
tion you omitted to read, with reference to whether the rates are in- 
tended to prohibit or encourage or bring about uniformity ? 

Mr. Kaptan. That is true in this section. 

Mr. McHueu. Do you think it would be appropriate to include 
that? 

Mr. Kapitan. Well, that is in the appendix—the whole section is in 
the appendix. 

Mr. McHvueu. I know. But you quoted a portion of the statute in 
question here. 

Mr. Kapxan. The balance of that sentence, Mr. McHugh: 

Nothing in this article is intended (1) to prohibit or discourage reasonable 
competition; (2) to prohibit or encourage except to the extent necessary to ac- 
complish the aforementioned purpose, uniformity in insurance rates, rating 
systems, rating plans or practices. 

Mr. Smirn. And for the record, we have printed the entire insur- 
ance law of the State of New York, all the appropriate sections, in the 
appendix, attached to the statement. 

Rckatec Harr. All right. 

Mr. Smirn. Section 183—ratemaking; administration : 


1(b). Rates shall be reasonable and adequate for the class of risks to which 
they apply. 

1(c). No rate shall discriminate unfairly between risks involving essentially 
the same hazards and expense elements or between risks in the application of 
like charges and credits.’ 


Section 185—charging or receiving of rates; deviations: 


1. No member or subscriber of any rating organization, and no insurer which 
makes and files its own rates, shall charge or receive any rate which deviates 
from the rates, rating plans, classifications, schedules, rules, and standards 
made and filed by such rating organization, or by such insurer, as the case may 
be, which are applicable to any kind or type of business done by such member 
or subscriber, or by such insurer, except as provided in this article. 

Since the purpose of article VIII of the New York insurance law 
is to regulate all insurance rates to the end that they shall not be ex- 
cessive, inadequate, unfairly discriminatory, or otherwise, unreason- 
able, it is obvious that cutthroat competition is prohibited. The 
specific provision that nothing in the article is intended “to prohibit or 
discourage reasonable competition” is in and of itself clear evidence of 
the purpose of the New York law to prohibit unreasonable competi- 
tion. 

The adherence rule set forth in section 185 requires members and 
subscribers of NYFIRO to adhere to NYFIRO rates, subject to the 
right to deviate upon a supportable application therefor. 


7In commenting upon the comparable provision of the rate ee bill, sec. 3(a—4) 
the committee on rates and rating organizations of the NAIC stated 4B; 67, proceedings of 
National Association of Insurance Commissioners, 77th session, 1946), : 

“Subdivision 4 of subsec. (a) sets forth the standards to be used in ratemaking and in 
rate regulation and is the heart of the bill.” 
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Members and subscribers of NYFIRO, by reason of the adherence 
rule, have a direct and intense interest in the filings by any independ- 
ent insurer when those rates are markedly different from the rateg 
filed by NYFIRO for the use of its members and subscribers. If 
such rates do not meet the standards of the act and are not disap- 

roved by the insurance department, the members and subscribers of 

YFIRO are immediately placed at a distinct competitive disad- 
vantage which they are not able to meet because of the adherence 
rule. Because of section 185, the members and subscribers of 
NYFIRO are not free, as they would be in the ordinary marketplace, 
to adjust their prices to the prices of the competitor if they so cou 
even though they believe that the prices of the competitor are in- 
adequate. 

Mr. McHueu. Now, Mr. Smith, what are the options available te 
your members by the subscribership rule? You can meet the competi- 
tion by deviating, I assume. Or they would have their option to get 
out of the bureau; is that it? 

Mr. Kaptan. They wouldn’t have the right in either of them. 

Allstate comes in and makes a filing on the basis of projected ex- 
penses—it has never had ef experience—of 39 percent. There is no 
company member or subscriber in NYFIRO that has any such actual 
expense experience after being in business for 100 years. They are 
bound by the standards, they are bound by experience. So if they 
file an application for deviation, or if they resigned and filed an in- 
dependent application, it would be the same thing, the standards 
would still have to be conformed to—their experience would be such 
as to warrant no reduction of rate to the competitive level that is 
granted to Allstate, based not on Allstate experience, but upon a 
projection of belief. That is the picture we have to meet. 

Mr. McHueun. In other words, you are suggesting that if a com- 
pany hasn’t done business in a State before, and has no actual statis 
tical experience to justify its rate filing, it couldn’t come in and make 
a filing? 

Mr. Karan. Sure they could. They could come in and make a 
filing as Allstate did in the automobile business. This history of 
the Allstate automobile business is that it came in, in about 1939, I 
think, on the basis of participating policy. And it remained that 
way for 9 years. And when it developed a sufficient statistical base, 
it was granted a reduction in rate, I think, of some 20 or 25 percent. 
Since then, it has come in twice, with applications to increase 
rate, one of them very recent. 

All we have said is that sure they can come in and make an appli- 
cation. But our point is they should not be permitted to come im 
and make an application for a cut rate, without any experience— 
that the projection of an expense expectancy which is lower than any 
company New York has—there is no way of protecting yourself 
against that kind of a situation. You can’t meet it. You cannot 
file a deviation. You can’t file an independent filing, because you 
are bound by your experience. 

Mr. McHuceu. It is really to protect yourself from this kind of 
competition, then, that you are opposing these filings? 

Mr. Kaptan. No; it is to protect. yourself against an unfair trade 
advantage. Competition, to me, Mr. McHugh, means that you 
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should have an inherent right to meet it. Here is a situation in 
which, if the law is what they say it is, company A is given authority 
to sell the same product which we are talking about, standard form of 
insurance policy, at X rate, and yet company B is directed that it 
can’t meet that competition; it has to sell that same product at a 
higher rate. 

Mr. McHvueu. It can meet it by way of deviation, if it could make 
the kind of supporting evidence that the Allstate company can ? 

Mr. Kapuan. It could not, because Allstate had no supporting evi- 
dence. It had nothing 

Mr. McHvueu. Apparently the New York department was satisfied. 

Mr. Kapian. Well, at first, but then it shifted its position some- 
what, sir. 

Mr. McHven. It seems to me a very small shifting, if all they did 
was reduce the amount of deviation from 25 to 15 percent. 

Mr. Kaptan. As a matter of principle, talking to the principle of 
the subject matter now only, it is a serious question, in my opinion, 
whether a company without any experience in the State should be 
permitted to come in at a level of cut rate, without any statistical 
support, without any experience to support it. Now that 1s a question 
of policy. And I would say in my opinion I think it is all wrong. 

Mr. McHvcu. What does this do, then, to the rating bureau, or the 
company which attempts to devise a wholly new kind of coverage, 
new type of insurance contract? Is it prohibited then because it has 
not had any previous experience to justify it from filing that ? 

Mr. Karian. No, it can do what Allstate did—come in and make a 
filing at tariff rates. It can be on a participation basis. And if it is 
correct, if its premise is correct, if its belief is correct—because these 
must be belief, they have no statistics—they can then return a part 
of the premium to their insured, until they develop a sufficient 
statistical base. 

Mr. McHuen. You would suggest, then, the only way you would 
permit that company to innovate, would be to require them to sell at 
the bureau rate to return dividends if they make a profit ? 

Mr. Kaptan. I say that your act requires a support of statistical 
information. Your act requires it. And they have not any. And 
that should not be permitted to come in at a cut rate that nobody can 
meet, without any statistics to support it. 

Mr. McHven. Isn’t it another way of saying, if you think the act 
requires that, it would prohibit anyone from devising a new kind of 
policy or coverage for which it had not any statistical experience ? 

Mr. Kaptan. It wouldn’t prohibit them from doing any such thing. 
They could come in and make their filing, and nobody would object 
to that, and develop their body of experience, and then reduce their 
rate if it is justified. 

Mr. McHueu. You are suggesting they do that, as long as they do 
it at the bureau rates? 

Mr. Kaptan. As long as they do it at tariff rates. It is not a bureau 
rate in a sense. It is a rate which is based upon experience of all 
stock companies. 

Mr. McHugh, we could argue that out by the hour. I would like to 
go on. 

Mr. McHuen. Correct. Go right ahead, Mr. Smith. 
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Mr. Smiru. Continuing in the statement—the point as to the un- 
reasonableness of the competition may be particularly acute in those 
instances where the independent insurer is doing business through the 
same agents and brokers through whom the members and subscribers 
of NYFIRO generally are transacting their business. 

Rate filings by NYFIRO are predicated upon its sound integrated 
rating system, including the great body of statistical information of 
its members and subscribers included in the ratemaking process, 
There is the greatest possible credibility in the combined statistics 
used. 

The record through the years, based on the filings made by 
NYFIRO and approved by the New York Insurance Department, 
proves that the rates have most certainly met the test of not being 
excessive. 

We have touched upon that in underwriting results on pages 10 to 
12 in this statement. 

Certainly the members and subscribers of NYFIRO do not believe 
in general that, in terms of underwriting, an independent insurer 
using the same general classification of business as do the members 
and subscribers of NYFIRO can have a loss ratio based on credible 
experience over a period of years which differs by classification or in 
toto in any real degree from the underwriting record of the members 
and subscribers of NYFIRO. 

The law does not require that notice of independent filings be given 
to NYFIRO. NYFIRO, therefore, does not have knowledge of the 
filings until after they have become effective. When such filings come 
to the attention of NY FIRO, the staff of NY FIRO makes an examina- 
tion to determine whether, in their opinion, upon the basis of the data 
filed in support of those applications, the filings meet the tests and 
standards of the rating law. If those standards are not met, the 
result is unreasonable competition. 

If NYFIRO through its staff and appropriate committees con- 
cludes that the rates filed by independent insurers meet the standards 
of the New York law, no action is taken by NYFIRO; but if the view 
is to the contrary, it is to be anticipated that NYFIRO will institute 
proceedings under section 186 as an aggrieved person or organization. 
In no other practical way could the rights of its member and sub- 
scriber companies be protected. 

The NYFIRO right to proceed as an aggrieved person or organiza- 
tion under this section has recently been upheld by the courts of New 
York, despite the efforts of individual insurers to deny NYFIRO and 
its members and subscribers any right to be heard on matters so vitally 
affecting their interests and the interests of the general insuring pub- 
lic, and we comment on that in exhibit 13 of the appendix. 

Next, turning to the policy of NYFIRO in relation to certain cases. 

Mr. Karian. Mr. Chairman, may I break in long enough to ask 
you how long you would like to sit. We don’t want to exhaust you or 
exhaust your time. 

Senator Harr. You are very kind. We have interrupted, so your 
estimate of an hour understandably is off. 

Frankly, I am prepared to sit and hear the statement in full. How- 
ever, I would think we would all be benefited physically, at least, if 
it was possible either to rely on the record containing the sections that 
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ou will not summarize, if there are any, or attempting to summarize 
such of the sections as are subject to summarization. 

Mr. Kaptan. Well, may I ask whether it would be in the interests 
of expedition to have a 5-minute recess so that we may go over the 

uestion, and we can give you an answer. Maybe we can shorten it. 

Senator Harr. I think that is a very sensible suggestion. My posi- 
tion is that not having been advised in advance that a summary might 
be required, it is unreasonable of us to expect that you now summarize 
it. But if, with a 5-minute recess, it is possible to prepare a presenta- 
tion that you feel representative of your views and effective, fine. We 
will lose only 5 minutes at most, and we may gain more. We are in 
recess for 5 minutes. 

(Short recess. ) 

Senator Harr. The committee will be in order. 

Mr. Karian. Mr. Chairman, we started out at 1 o’clock by m 
statement to you that we thought we would take an hour in the read- 
ing of this statement. And it has taken much longer, and we are not 
half through the reading. 

I think that we would like to make it clear very briefly, in a very 
few minutes, what our position has been, and then ask Mr. Smith to 
read the last two pages of the statement. 

Senator Harr. Very well. 

Mr. Kaptan. And ask permission to place the statement in the 
record, so that the entire statement may be reviewed by your com- 
mittee. 

Senator Harr. That is understood, and has been ordered. 

Mr. Kaptan. As if read. And I would say, sir, basically, that our 
problem has been one that can be summarized very briefly. 

The insurance law provides for standards, it provides that rates 
shall be adequate for the class of risks to which they apply. The 
New York Fire Insurance Rating Organization has conformed to the 
standards of the law. Its grievance has come only because convinced 
that some of the independents did not conform to the standards of 
the law. 

Now it is not a fair situation, in our opinion, sir, to have us bound 
by certain standards and have the independents not bound by the 
same measure, or the same standards. This memorandum will indi- 
cate to you that when the reductions in rates were granted to North 
America companies and Allstate in the dwelling classes, the industry 
was suffering severe hurricane losses—1954. 

Senator Harr. Severe what? 

Mr. Kapitan. Hurricane losses. We had a succession of very severe 
hurricanes. The underwriting results showed a very adverse posi- 
tion. And we could not understand, sir, how a department could 
grant reductions in rate in classes in which the industry as a whole 
was suffering from very severe underwriting losses. The exact figures 
are stated in this memorandum. They run to high proportions. 

That is what aggravated that picture, made it necessary to go in 
and try to get it corrected. 

Now, we did get a partial correction. The insurance department 
asked for a comprehensive review, and I would say that they did a 
very excellent job in reviewing the situation. They did find to a 
certain extent that we were right. And they ordered the Allstate to 
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increase their rates, they ordered the North America to increase their 
extended coverage rates, and they ordered Government Employees 
to do the same thing. ‘That was on an administrative level. Tha 
it seemed to us, justified the action that we were taking within the 
law to try to bring about a correction. 

Now, it is true that the judicial reviews of those proceedings did not 
bring about any greater results, sir. But I don’t know what the rule 
is in your State. In the State of New York, we have a great deal of 
practical problems in the courts in trying to get reversals of adminis. 
trative decision, because the rule is they will not reverse if they find 
any. evidence upon the record to substantiate the decision of an ad- 
ministrative official. 

The net result is that they will not pass on the question of weight of 
evidence, and it is clearly indicated by the fact that all we can get are 
affirmances without opinion. And the court expressed no opinion 
really to lay down what we asked them to do, and that is give us a 
definition of the rules under which the industry was to function. We 
were dealing with new amendments. We were dealing with the law 
of New York in 1948. We were seeking a judicial construction and 
seeking it from the highest appellate level, to see if we could get a set 
of rules to govern the fire insurance industry. : 

Now, sir, we acted within the spirit and provisions of the New York 
law. We were entitled to a hearing on deviation. We asked for a 
hearing on independent filings that we thought were wrong, because 
we felt we were an aggrieved party. To that extent, we were sus- 
tained by the courts. The courts held we were an aggrieved party, 
did have a right to petition for a review of inadequate rate. That was 
the holding by the appellate division, and also by our court of appeals. 

Now, in the face of that, all we are trying to make clear, sir, to your 
committee is that we are not dogmatic in our views. We would like to 
know what the rules are. We suggested to counsel of your committee, 
Mr. McHugh, early this morning—we would be very glad to sit down 
and discuss the philosophy, to see if the law does require amendment. 
We are entitled to just as much protection as the independents. 

You have two systems here, two opposing systems. You have an in- 
dependent system and a joint system. It is unusual. It is different 
from any system that I know of applicable to any other industry. 
And the question is how can they live alongside of each other. If 
something is not worked out that is fair to both, I think personally 
the net result would have to be the destruction of either one or the 
other of the two opposing systems. 

So that what we really want is to sit down with the committee and 
say here is our problem, the independents have their problems, we 
have our problems. 

Now, what is a fair solution that will permit this system to operate 
fairly, without all this litigation ? 

Nobody wants litigation, and nobody is trying to interfere with their 
business, or interrupt what they are trying todo. 

I would like to leave it, sir, that Mr. Smith will read the last two 
pages of the statement, we will introduce the entire statement, and 
ask you please to give it some study, because there are parts of this 
which we have been unable to read, that we think are important, and 
will throw considerable light upon the problem which you have before 
you. 
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Senator Harr. Thank you very much. 
(The omitted portion of the prepared statement is as follows :) 


Ix. POLICY OF NYFIRO IN RELATION TO CERTAIN CASES 


Certain comments have been made to this subcommittee criticizing NYFIRO 
and its member companies because of the position taken by NYFIRO on behalf 
of its members and subscribers in opposing before the superintendent of insur- 
ance of New York and in the courts certain filings made by certain companies. 

We believe that these criticisms have been wholly unwarranted. 

The reasons which led to the action taken by NYFIRO in certain of these 
eases are stated as follows: 

(1) The deviation filing by North America companies in 1946, providing for 
an installment premium endorsement 

The statement by North America companies (p. 1 of North America appendix) 
to the effect that its installment premium endorsement, filed by it with the New 
York Insurance Department, was approved by that department in 1946 after con- 
sideration of most of the arguments made by NYFIRO, is entirely inaccurate. 
The filing by the North America companies was in the nature of an application 
for deviation. A decision of the insurance department is dated April 2, 1946. 
The opposition by NYFIRO is stated as follows on page 9 of said decision: 

“The New York Fire Insurance Rating Organization opposes the proposed plan 
of the North America also on the grounds that it contains discriminatory features, 
violates the reinstatement rules of the rating organization, provides automatic 
cancellation without notice, and that the plan is unnecessary because the rating 
organization in October 1945 * * * broadened the budget plan to include all 
risks eligible for term discounts.” 

The following is from the same decision of the insurance department: 

Page 10: “The North America has agreed to modify its plan to meet objections 
as to absence of notice of cancellation on default in the payment of any premium 
installment. It also has agreed to remove the objections to the option of the 
company to reinstate after loss.”” [Emphasis in original. ] 

Page 11: “The North America has also agreed to remove the exception as to 
manufacturing risks which under the filed rules are eligible for term discounts.” 

Page 12: “* * * the department will accept a revised filing of the North 
America companies amended in accordance with the recommendations previously 
referred to: (1) Include manufacturing risks, (2) provide notice of cancellation 
on default in payment of any installment, and (3) eliminate option of the com- 
pany to reinstate after loss.” 

It is clear from a reading of the decision that a number of basic objections 
to the plan made by NYFIRO were sustained by the insurance department, and 
that the North America companies amended their plan accordingly. 

John A. Diemand, president of the North America companies, in his statement 
to this congressional subcommittee on May 27, 1959, stated : 

“Despite this program of harassment IPE eventually was found to be sound 
and in the public interest and was adopted by virtually all companies.” 

The word “harassment” is thus erroneously given a meaning synonymous with 
objections made to any North America filing, even though the objections were 
made pursuant to statutory right to do so, and were in substance sustained and 
the North America filings directed to be amended in accordance therewith. 


(2) The independent filing by the North America companies of fire and extended 
coverage rates for dwelling classes effective March 1, 1954 

The North America companies had been one of the original members of 
NYFIRO. In 1947 they resigned as members and became subscribers. On De- 
cember 7, 1953, they notified NYFIRO that they terminated subscribership for 
rating services for the dwelling classes effective March 1, 1954. At the same 
time, the North America companies made an “independent” filing for fire and 
extended coverage on dwellings identical with NYFIRO filings for rates on 
those dwelling classes. The North America companies remained subscribers of 
NYFIRO for all other occupancy classes. 

The bylaws of NYFIRO provide that all of its rating data is the property of 
NYFIRO and is only loaned to members and subscribers during the continuance 
of membership or subscribership. (See appendix exhibit 5.) 

The North America filing consisted of five volumes comprising approximately 
400 pages. All volumes were, for the most part, photographic reproductions of 
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data consisting of NYFIRO’s rates, rules, and forms then in effect. The NYFIRO 
material was cut up and realined and pasted on sheets of paper before the proc- 
ess of photographing was undertaken. The method necessarily required the 
— cutting up of NYFIRO’s material and the use of shears and a bottle 
of glue 

NYFIRO opposed this filing because: 

(a) It did not believe that such a filing came within the context of filing 
by an “insurer which makes and files its own rates,” within the meaning 
of the New York law, since the filing was no more than a cut-and-paste job 
involving a reworking of NYFIRO’s existing filing. NYFIRO believed that 
an independent filing must be what the term implies—a filing which is de 
signed, prepared, developed, and promulgated by the independent filer itself, 
one that is the work product of the independent filer. 

(b) It did not believe that North America could appropriate and use the 
work product of NYFIRO without NYFIRO’s consent and it did not believe 
that such action was either contemplated or authorized by the New York law. 

(c) It did not believe that the kind of partial subscribership to which 
North America asserted it had a right was the kind of partial subscriber- 
ship contemplated by the New York rating law.’ 

The insurance Department in its decision dated September 14, 1954, recog- 
nized the property rights of NYFIRO in its work product, but held that the 
department does not have the power of a court of law and would make no spe- 
cific comment on what damages, if any, might be recovered by NYFIRO against 
the North America companies on account of the appropriation by the North 
America companies of the dwelling class rate filing by NYFIRO. (For extracts 
from the decision of the insurance department, and for the history of the subse 
quent judicial review of said decision, see appendix exhibit 3.) 


(3) The independent filing by North America companies of fire and extended 
oa rates for dwellings at a 10 percent discount effective October 5, 

In the first filing the North America rates for fire and extended coverage in 
the dwelling classes were identical with those of NYFIRO. On October 5, 1954 
(subsequent to September 14, 1954, the date of the insurance department de- 
cision in the first North America matter), the North America companies amended 
their filings in the dwelling classes for fire and extended coverage, downward to 
a point at which the rates averaged 10 percent below the rates which had been 
approved for NYFIRO in the dwelling classes effective September 13, 1954. 

These reduced rate filings of the North America companies were approved 
by the insurance department without a hearing. 

The North America filings were made in the face of— 

(a) An adverse underwriting record in New York and countrywide for 
extended coverage both on the part of stock fire insurance companies gen- 
erally and of the North America companies for the experience period prior 
to 1954. 

The underwriting experience of the stock fire insurance companies is ex- 
tended coverage for a period of years prior to 1954 was tabulated by the 
insurance department of the State of New York,’ and indicated the fol- 


lowing: 

Stock fire insurance companies—countrywide: Percent 
ns IT OO ooo erect cn cnc ceneinannneee —12.9 
See eeiierwrihine: Bret. isk i A aed ka sateens 4.0 


1953, underwriting loss 


The North America companies, countrywide, for a period of 1951-55, sus- 
tained an underwriting loss for extended coverage of —22.7 percent, or 
over $12,500,000.* 

(b) The severe damage done by Hurricane Carol August 26-31, 1954, and 
Hurricane Edna September 11, 1954. The insurance industry knew im- 
mediately that the losses from these hurricanes were so great that they 
would create large underwriting losses for all companies. The industry was 
engaged at the time in the process of adjusting hundreds of thousands of 
claims filed for damages as a result of these hurricanes. 





1Seea ndix exhibit 3. 
2 Also te 1954 loss and expense ratios report of the New York Insurance Department, 
ndix exhibit 11. 
oP See ‘appendix exhibit 12, for reproduction of North America companies’ consolidated 
expense exhibit ; pt. A, items 1-16, for extended coverage. 
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(c) An expense experience of the North America companies for all lines 
of insurance written by fire insurance companies which was approximately 
the same as the expense experience of all stock fire insurance companies. 

NYFIRO opposed these rate filings because— 

(a) It did not believe that the rate cuts filed by the North America com- 
panies could be justified in relation to loss experience. 

(bo) It did not believe that the rate cuts filed by the North America com- 
panies could be justified on the basis of any savings in expense.* 

(c) It believed that the filing was in violation of the standards of the 
rating law, provided for inadequate rates, and created distinctly unreason- 
able competition against its members and subscribers. 

In relation to these reasons for opposition by NYFIRO, it is to be noted that— 

(a) In the annual report by the North America companies to stockholders 
in 1956, the statement was made that— 

“For more than 20 years, this (extended) coverage has been underwritten 
at a loss due to the destructive power of windstorm over a wide area and the 
high cost of adjusting these claims.” 

(b) The North America companies filed application for an increase in the 
extended coverage rates in dwelling classes for New York in August of 1955 
which was granted by the insurance department without a hearing. 

(c) In the course of the hearings, initiated by NYFIRO in relation to the 
1954 filings, Superintendent Holz said: 

“If I was not satisfied that the 1955 rates were inadequate, I would never 
have approved the 1955 increase; but in approving the 1955 increase I must 
have come to the conclusion that the 1954 rates were inadequate, and beyond 
that I will not go.” 

(d) Mr. H.R. Heilman, an officer of the North America companies testified 
that this increase in 1955 had the effect of reducing the losses which were 
previously sustained from rates charged, and that since 1955 they (the 
companies) have not lost so much money on extended coverage. (For ex- 
tracts from the decision of the insurance department, and for the history 
of the subsequent judicial review of said decision, see appendix exhibit 9.) 

(e) The extended coverage underwriting experience for 1954 and 1955 
demonstrated that NYFIRO’s contentions were correct. The loss and ex- 
pense ratios published by the Insurance Department of the State of New 
York for the years 1954 and 1955 indicated the following: 

Stock fire insurance companies: 


Countrywide: Percent 
ie, Se I SOIR iia. 3nd discactnste en baenaiaiaagiiniaeaoae —45. 7 
eeichs WONETEINS WS TERING AOI itn ta teenie ~eeeengemaaecaial —16.4 
New York State: 
Te CTI iii etic cs reenact enh aceaaee eee 79.0 
IOGD, DUS WOO aie a atti ea ie eS 52.9 
Insurance Co. of North America: 
Countrywide: 
IN54, ARC WTIRIND MOR iene tain sn ccdadceisn dees’ —65. 3 
RD Gs:  WICOUNTIRIRE WOW sii 566s -biitil nd aided —17.9 
New York State: 
By ORB PRR cic teiinl sd ntlnlsien deh eile Sue 95. 0 
fu00; 1088 Patio... ...... 5... adeeb 44.7 
Philadelphia Fire & Marine: 
Countrywide: 
RUSE:  GRGCR WHINE OUR ini teints snes idteed bed —14.2 
SOG, CMORWSRUIRG WG oii cecal ce hs ie —31.7 
New York State: 
APOE: 160 BOE hss + ccsditanckiosiwiwbanduasdeowdteabsliae 192.1 
ROGG, 16 Siti n po dueiiesistindacksdandethd cdma 54. 8 


(4) The independent filing by the Allstate Insurance Co. of fire and extended 
coverage rates for dwellings 
The Allstate Insurance Co. is a wholly owned subsidiary of Sears, Roebuck & 
Co. In early September 1954, Allstate made an “independent” filing with the 
superintendent of insurance of New York of fire and extended coverage rates 


for dwelling classes 20 percent below NYFIRO’s term rates and 36 percent below 
NYFIRO’s annual rates. 





‘For extracts from the exhibits and testimony regarding commissions see appendix 
exhibits 6, 22, and 23. sila 7 i 
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Before this time, Allstate had been in the automobile insurance business. [It 
had never been in the fire insurance business. It therefore was without any loss 
experience or any statistical data of its own in the fire insurance field to support 
any application for a reduction in rates. 

The Allstate application for this wide departure from NYFIRO’s rates was 
made at a time when the fire insurance industry itself was suffering severe under- 
writing losses in the extended coverage field, as previously indicated. 1954, 
a high percentage of dwelling class policies was being purchased by the insuring 
public with the extended coverage endorsement attached. 

This filing was approved by the insurance department without a hearing and 
was made effective September 21, 1954. 

NYFIRO opposed this filing because— 

(a) It did not believe that the rate cuts filed by Allstate could be justified 
in relation to loss experience. 

(b) It did not believe that the rate cuts filed by Allstate could be justified 
on the basis of any savings in expense properly attributable to the conduct 
of its fire insurance operations. It was established that the Allstate filing 
was based only on “belief” that Allstate could cut expenses. Evidence was 
introduced to show that Allstate’s space in Sears, Roebuck catalog and the 
Allstate counter space in Sears, Roebuck stores were at a nominal charge; 
that Sears, Roebuck had other concessionaires in its stores; and that all 
concessionaires except Allstate pay on the basis of a percentage of gross 
sales from a low point of 2.42 percent of sales to a high of 31.46 percent 
of sales. 

(c) It believed that the filing was in violation of the standards of the 
insurance law, provided for inadequate rates, and created distinctly un- 
reasonable competition against its members and subscribers who, because 
of the adherence rule of section 185, would be left without remedy if such 
a filing were finally sustained. 

It is to be noted that as a result of the hearing the superintendent of insur- 
ance sustained the position of NYFIRO in part. in that he found that the All- 
state rates were inadequate and in violation of the rating law and directed a 
raise in the level of Allstate rates in the amount of 5 percent. 

Upon the record in the course of the hearing the superintendent of insurance 
stated that he was “groping to find what would be a fair projection into the 
future”; and in applying the automobile ratio of other acquisition expense to 
the projected fire insurance rate for Allstate, he stated that “It is highly specu- 
lative whether this figure would apply with a reasonable degree of accuracy 
in fire insurance on dwellings only.” (For extracts from the decision of the 
insurance department, and for the history of the subsequent judicial review of 
said decision, see appendix exhibit 10.) 


(5) The deviation filing by Government Employees Insurance Co. in 1956 


The Government Employees Insurance Co. matter was an application by a 
subscriber of NYFIRO for a deviation of 25 percent below NYFIRO’s rates in 
fire and extended coverage on dwellings and contents. Here, again, was an 
insurance company which had never transacted fire insurance business in the 
State of New York, requesting that it be permitted to start business with a rate 
cut in classes of insurance in which the industry as a whole was undergoing 
severe underwriting losses. 

NYFIRO requested a hearing, and a hearing was held. The position of 
NYFIRO was sustained, in part, by the insurance department, since it directed 
that the rates be increased from a 25-percent reduction to a 20-percent reduction. 

Another question raised at the hearings was whether the Government Em- 
ployees Insurance Co. was indulging in an unfair trade practice. While its let- 
terhead and forms carried a legend to the effect that it was not affiliated with 
the U.S. Government, the format of its letterhead and forms and the purported 
restrictions placed by it upon eligible applicants could tend toward an impres- 
sion that the company was owned, controlled, or subsidized by Government em- 
ployees or military personnel.® 


(6) Independent filings for commercial property coverage by North Americe 
companies and others 


The North America companies are subscribers to NYFIRO for fire and ex- 
tended coverage for mercantile and commercial properties. 


® On this issue, see form and testimony, appendix exhibit 16. 
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In June 1957 the New York Insurance Department approved a commercial 
property coverage filing made by NYFIRO and other rating organizations, which 
included fire, extended coverage, certain inland marine, and burglary coverages, 
applicable to commercial property. 

The North America companies, though subscribers to NYFIRO for fire and 
extended coverage, made an independent filing, similar to that made by NYFIRO 
and the other rating organizations, generally for the same classes of commercial 
properties. This filing was also approved by the New York Insurance De- 

rtment. 

Pe phe filings of the rating bureaus and the North America companies provided 
for discounted rates. 

Soon after the date of these approvals the New York Insurance Department 
suspended their effective date, pending its study as to whether such an inde- 
pendent filing could be made under the New York law. On September 4, 1957, 
the superintendent of insurance ruled that the commercial property coverage 
filing by the North America companies and others “did not meet the standards 
contained in section 181(4) for independent filings and should be ordered 

yithrawn.” 
"the North America companies requested a hearing. On August 6, 1958, the 
insurance department, through ruling issued by the deputy who conducted the 
hearing, held that such a filing might properly be made under the New York 


w. 
¥ NYFIRO opposed this filing because it believes : 

(a) The privileges and duties of subscribership for fire insurance and for 
extended coverage for commercial classes are not changed or affected in the 
slightest by the rating of the lines separately or in conjunction with other 
lines of insurance. 

(b) Fire insurance remains fire insurance, extended coverage remains ex- 
tended coverage, burglary remains burglary, and so forth, whether covered 
separately or compositely with other lines. 

(c) No company is required to be a member of or subscriber to NYFIRO. 
If it elects to be a subscriber for fire insurance for commercial classes and 
remains a subscriber for those classes, it is bound by the rate filing in such 
classes made by NYFIRO on its behalf, irrespective of whether the rating 
is for the lines separately or compositely with other lines. 

(d) The standards of the rating law would become meaningless under 
any other interpretation of the law. 

(e) If the contention made by the North America companies were 
adopted, it would lead to an abandonment of sound rating practices in the 
State. 

(f) The contentions of the North America companies are wholly contrary 
to the true meaning of the New York law. 

The hearing at the New York Insurance Department, as previously men- 
tioned, was requested by the Insurance Co. of North America. A witness be- 
fore this committee in May referred to 422 typewritten pages and 150 exhibits,” 
as though this were harassment by NYFIRO. The fact is that NYFIRO in- 
troduced only 21 exhibits, and direct testimony by NYFIRO witnesses developed 
only about 70 pages of the total involved in the hearing. 


(7?) NYFIRO and the right to administrative and judicial review 


Allstate and the North America companies claim that their filings should not 
be subject to objection by or hearings at the request of rating organizations or 
trade associations. 

The Insurance Department of the State of New York publishes annually a 
report containing statistical tables of the assets, liabilities, capital, and surplus 
of insurance companies. The 1958 report indicates the capital and surplus 
of the North America companies and Allstate for 1957 as follows: 


memes Oo. of North America... eee nee enee $409, 793, 117 
gE REALS ERE Rt S.A 54, 785, 847 
nr Oe. Of herth Amerirg 89, 663, 98 

i NUIIIID. AOGnsccacn cern ecnincnes erties otcceeanaphmciete boratadiomasiit aes 76, 964, 031 


The combined capital and surplus of the North America companies and All- 
state, as recorded for 1957, is $631,206,927. To this must be added $50 million 





*See appendix exhibit 14. 
"Actually there were 134 exhibits. 
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of additional capital recently contributed to Allstate by Sears, Roebuck & Co., 
as testified to before your committee by a witness for Allstate. The total then 
would be $681,206,927. 

While NYFIRO has a number of large fire insurance companies among its 
members and subscribers, its members and subscribers in general are relatively 
small fire insurance companies. Among the 191 stock companies, there are 10g 
companies (members and subscribers) the capital and surplus of each of which 
is $10 million or less. The combined capital and surplus of those 106 stock 
fire insurance companies is $359,148,182. 

Among the 70 mutual subscribers of NYFIRO, there are 60 companies, the 
policyholders’ surplus of each of which is $10 million or less. The combineg 
policyholders’ surplus of these 60 mutual companies is $208,318,170. 

The combined capital and surplus of these 166 stock and mutual members ang 
subscribers of NYFIRO is $567,466,352. Thus, the combined capital and sur. 
plus of the North America companies and Allstate exceeds the combined capita] 
and surplus of 166 members and subscribers of NYFIRO. A number of these 
members and subscribers individually have a capital and surplus which is less 
than one-half of 1 percent of the combined capital and surplus of the North 
America companies and Allstate, and less than 1 percent of the capital and 
surplus of the North America companies or Allstate alone. 

No one of these relatively small fire insurance companies is in position to 
combat, on an administrative and judicial level, a large fire insurance compa 
using inadequate rates. A small insurance company standing alone would be 
at the mercy of illegal rates. 

The only way that the small fire insurance company can obtain a meaasure of 
protection against the conditions pictured in this statement is through the joint 
efforts of NYFIRO and other rating organizations, of which they are members 
and subscribers and to which they look for protection against inadequate rate 
filings. 

The large fire insurance companies which are members and subscribers of 
NYFIRO made no attempt to joint Allstate and the North America companies 
in a war of inadequate rates, but maintained their membership in NYFIRO to 
safeguard the industry while the effort was made by NYFIRO to obtain a 
correction of what was regarded as an unjust condition. The insurance depart- 
ment had decided in effect that an insurance company coming into the State 
of New York without any prior experience could obtain a rate cut based on 
“belief,” “expectancy,” “grope,”’ and “speculation.” It had decided in effect 
that subsidization was no element to take into consideration on an application 
for cut rates. It had decided in effect that a company could obtain a cut rate 
notwithstanding the fact that the first insurance industry and the company in- 
dividually had sustained severe underwriting losses in the classes under review. 
It had decided in effect that the adequacy of rates by class is related to the 
financial status of the applicant. 

These were issues of transcendent importance to the members and subscribers 
of NYFIRO, to the fire insurance industry, and to the insuring public in 
general. NYFIRO was not willing to permit the decisions to rest at the admin- 
istrative level. It, therefore, proceeded with petitions for judicial review, in 
order that the rules by which the fire insurance industry was to be governed 
could be finally settled. NYFIRO was seeking by judicial review to have 
determined the rights of cooperative ratemaking, the meaning of “reasonable 
competition,” the meaning of “adequacy of rates by class,” * the meaning of “all 
factors reasonably attributable to the class of risk” * and the meaning of other 
sections of the 1948 legislative amendments which contained no specific defini- 
tions of terms, and which never have been interpreted by a court of final 
jurisdiction. 

NYFIRO possesses and should continue to have the right to demand a re 
view of filings if, in the opinion of NYFIRO, such filings are in violation of the 
standards of the insurance law. This is necessary for the protection of the 
members and subscribers of NYFIRO and the general insuring public, to the 
end that competitive rates as filed shall be reasonable, adequate, free from 
unfair discrimination, and otherwise in conformity with the standards of the 
rating article of the insurance law. 


4 


® Sec. 183(1b), New York insurance law. 
® Sec. 183(1-—d), New York insurance law. 
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(8) NV YFIRO as an aggrieved party 


Section 186(3) of the insurance law provides that proceedings to test whether 
a rate filing is in conformity with the standards of the act may be instituted 
upon the initiative of any aggrieved person or organization. The word organ- 
ization” can refer only to the rating organization, named as such in section 
186(1) of the act. 

When the question first arose as to whether NYFIRO was an aggrieved party 
in connection with the first North America companies proceeding, the super- 
intendent of insurance ruled in his decision as follows: 

“The argument of the North America companies that NYFIRO and the 
intervening insurers are not aggrieved parties and that the superintendent 
has no power to call this hearing is without merit and the motion to dismiss 
this proceeding for lack of jurisdiction is denied.” ” 

This was on September 14, 1954. 

On January 27, 1955, the Insurance Department of the State of New York 
in the Allstate matter held that NYFIRO was not an aggrieved party. This 
holding, however, was reversed by the appellate division of the supreme court 
in its decision in the Allstate matter on December 9, 1958. 

On July 8, 1959, the court of appeals affirmed the opinion of the appellate 
division, without opinion, holding that NYFIRO is an aggrieved party. 

The attorney general of the State of New York recognized the right of 
NYFIRO as an aggrieved party in his brief filed in the court of appeals on 
December 15, 1954, in connection with the judicial review of the first decision 
by the superintendent of insurance in the North America matter, as previously 
indicated. 

The history of the all-industry bill” and of the 1948 legislative amendments 
to the insurance law of the State of New York ™ indicates clearly that all filings, 
whether made by a rating organization or an independent or deviating company, 
were to be subject to review upon request by an aggrieved person or rating 
organization upon the issue whether the filings conform to the standards of the 
rating law. 

If the independent companies are correct in their contention, they would 
have a right to contest any filings made by NYFIRO on behalf of its members 
and subscribers, while NYFIRO could not contest an independent filing. This 
would create a situation in which the small insurance company would find 
itself at the mercy of rate-cutting insurance companies using inadequate 
rates. 

In the absence of such statutory provisions and rights,“ there would be 
no way of obtaining a judicial review of a decision of an insurance depart- 
ment which authorized or approved inadequate or otherwise illegal rates filed 
by an independent or deviating company. Certainly, the filing organization or 
company would not seek judicial review of a decision in its favor, and no one 
else would have the power or right to contest it. Such a situation would create 
a chaotic condition in the insurance business. 


X. DELAY AND HARASSMENT 


The North America matter started with the appropriation of NYFIRO’s work 
product without its consent. This certainly was not “the development of new 
and better forms of coverage.” If anyone suffered harassment, it was NYFIRO. 
NYFIRO did not and does not seek to harass or coerce anyone. 

That NYFIRO was justified in its position in the matters embraced in this 
statement is indicated by the fact that the insurance department sustained the 
position of NYFIRO, in part, in all five matters under review. In the North 
America companies installment premium endorsement matter, a number of the 
objections by NYFIRO were sustained by the insurance department, and the 
North America companies amended their plan accordingly. After hearings re- 


See appendix exhibit 18 for decision of U.S. District Court, District of Columbia, 
denying motion of North America companies and holding that an insurance company, a 
member of the District of Columbia Rating Organization, is an aggrieved party and may 


ut “issTh eee of rate filings. (National Capital Ins. Co. v. Jordan, 148 Fed. Supp. 
\e 


1 See appendix exhibit 9. 

2 See appendix exhibit 7. 

3 See appendix exhibit 17. 

% Sec. 186(3), New York insurance law. 
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quested by NYFIRO, the insurance department directed an increase in the rates 
by Allstate and by Government Employees Insurance Co. It granted to the 
North America companies an increase in extended coverage rates in 1955, subse. 
quent to the date of the request by NYFIRO for a hearing, because the rates 
which had been granted to such companies for extended coverage in 1954, 
without a hearing, were concededly inadequate. In the commercial property 
coverage matter, prior to the time that the North America companies requested 
a formal hearing the insurance department had sustained the position of 
NYFIRO and had held that the North America filings were in violation of the 
insurance law. 

NYFIRO has not attempted to delay the administrative or judicial proceed. 
ings.“ The insurance department had granted the reduction in rates to both 
North America companies and Allstate without a hearing. NYFIRO’s requests 
for hearings as an agrieved party were made promptly. 

The North America companies matter consisted of two separate and distinct 
and different judicial proceedings. One was related to the protection of prop. 
erty rights of NYFIRO and the other to the question whether the North America 
filings conformed to the standards of the rating law. 

Allstate Insurance Co. initiated a judicial review of the decision of the insur- 
ance department prior to the NYFIRO petition for judicial review of the same 
decision. 

Any adjournments during the course of the judicial preceedings were on con- 
sent of all parties. 

NYFIRO, in initiating judicial reviews,” sought to obtain a judicial inter. 
pretation of sections of the rating law under review, a number of which had 
come into being in 1948 and had not been judicially passed upon. In doing s0, it 
was seeking to obtain a decision from the highest appellate court which would 
outline and determine the guiding principles pursuant to which its members and 
subscribers must operate their business. (See appendix exhibit 21.) 

The objections made by NYFIRO to certain filings were made pursuant to 
statutory right to do so. These objections were, in material parts, sustained at 
the administrative level. What the North America companies have character- 
ized before this subcommittee as harassment has been the exercise by NYFIRO, 
in good faith, of its right to review inadequate rates to the end that the standards 
of the rating law be maintained. 


XI. ANSWER BY NYFIRO TO A NUMBER OF CONTENTIONS MADE BEFORE THIS COMMITTEE 


A number of contentions have been made by witnesses appearing before this 
committee which are inaccurate and misleading. These are answered as follows: 

(1) NYFIRO initiated no campaign. It pursued its legal rights to contest rates 
which, in its opinion, were inadequate and in violation of the insurance law. 

(2) The purpose of NYFIRO was not to prevent independent competitive action 
or to maintain rigid uniform rates and policy forms. It was, as herein fully in- 
dicated, to protect cooperative ratemaking against what, in its opinion, was un- 
lawful competition by loss leaders in violation of the insurance law. 

(3) Any provisions in the all-industry bill “designed to guarantee” so-called 
competitive freedom are subject to the requirement that all filings must con- 
form to the standards that rates must be reasonable, adequate, and free from 
unfair discrimination. 

(4) NYFIRO was not trying to prevent competition, but only seeking that 
competition be reasonable and in conformity with the standards of the rating 
law. 

(5) The right of the North America companies to have competitive dwellings 
rates was not and could not have been placed in litigation until after the de 
cision of the insurance department in 1957, and therefore has not been in 
litigation for 5 years. 


45 See appendix exhibits 3, 9,10, and 15. 

146 The superintendent of insurance expressed a desire for judicial review of his decisions 
in the North America and Allstate matters (folios 1358, 1360, 1876, Record on Appeal, 
Cullen vy. Holz and North America, appellate division, first department, 7 A.D. 24 990). At 
folio 1376: “Mr. Hotz: * * * And may I say to you that one of the reasons why I was 
way glad to grant this hearing, as I did in the Allstate, was to give you an opportunity to 
— me in court, and as I said before and I’ll say again, I welcome a review. Don't 
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(6) Small insurance companies could not follow an independent course, if it 
meant filing rates to compete with inadequate rates. Small companies, subject 
to this kind of open and unbridled competition, have faced and still face a 
serious threat to their financial stability. 

(7) Freedom of action for insurance companies does not mean that indepen- 
dent and deviating companies are not bound by any standards while those insur- 
ance companies making rates cooperatively are alone bound by the standards. 

(8) Objections filed to inadequate rates and loss leaders do not interfere with 
reasonable competition. Such objections are the only method by which aggrieved 
parties may seek and obtain a remedy in face of rate filings in violation of the 
standards of the insurance law. 

(9) The purpose of judicial review was not to obstruct competition, but to 
obtain judicial construction of sections of the rating law enacted in 1948. 

(10) State insurance commissioners have not sustained filings, the sufficiency 
of which was questioned by NYFIRO. As indicated herein, NYFIRO’s position 
was sustained in part in the North America, Allstate, and Government Employees 
matters. 


(11) NFYIRO does not object to competitive opportunity for those insurance 
companies which desire to act independently or to deviate. It deems it, how- 
ever, in the public interest that, since all rates are required to conform to the 
standards of the rating law, any aggrieved person or organization should have 
the right to question the use of loss leaders or inadequate rates in the insurance 
business. 

Mr. Smirn. Reading from page 45 of the statement, under “Con- 
clusion.” 

No average size insurance company which is a member or subscriber 
of NYFIRO has the resources to engage alone in the struggle to 
maintain the insurance business on a sound, equitable basis. 

If any harassment has been practiced in this situation, it has been 
the harassment of the industry as a whole by insurance companies 
bent upon a program to devitalize the standards and eventually 
destroy cooperative ratemaking. They have advocated that rating 
organizations be permitted to continue, but rating organizations can- 
not long continue if their rates are to be based upon experience, while 
independents are to be permitted to have loss leaders without regard 
to the standards of the rating law. 

If in the statements made to this committee the right of competition 
referred to is competition which is open and unreasonable, giving the 
independent and the deviator the absolute right to fix the selling price, 
without restriction and without conformity with the standards, while 
the companies acting in concert in the making of rates are to be bound 
by standards, the insurance industry will find itself back to the con- 
ditions prevailing prior to the initiation of ratemaking in concert, 
when rate wars and chaos were the order of the day. Under condi- 
tions such as these, the largest insurance companies could survive, but 
it would eventually mean the concentration of the insurance business 
in the hands of a few large companies, with the consequent insolvency 
and liquidation of the small companies. This would not be in the 
interest of the insuring public. 

One of the basic problems in the insurance industry was aptly 
described by Senator Estes Kefauver in his opening statement at a 
hearing of this subcommittee on July 9, 1957, as follows: 

There is substantial agreement that part of the rapid growth of the large 
corporations has not been due to greater efficiency but to such factors as consoli- 


dations, mergers, acquisitions, the destruction of small business through price 
discrimination, and similar unfair and oppressive practices. 
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As long ago as 1939, the then superintendent of insurance, Louis 
H. Pink, prophesied the situation as follows: ® 
; If the sole tests were only the company’s own experience and financial ability 
it is also obvious that a few very large and strong companies with the advantage 
of a substantial deviation could precipitate a competitive condition which would 
soon bring insolvency to a number of small companies. 

The record indicates that the work of NYFIRO is essential in the 
interests of the insurance industry and the insuring public, in the 
preservation of the standards of ratemaking, to the end that rates 
shall be reasonable, adequate, and not unfairly discriminatory, 
NYFIRO does not oppose, nor has it attempted to destroy, inde- 
pendent filings or deviations. It has sought to obtain correction of 
inadequate rates and judicial interpretation of the amendments to 
the New York rating law adopted after the passage of Public Law 
15. NYFIRO does not contend that rates must be uniform but it has 
been oposed, and still is opposed, to the destruction of the standards 
of the rating law. 

(The appendix to the prepared statement may be found on p. 2338.) 

Senator Harr. Thank you very much, Mr. Smith. There may be 
questions. 

Mr. McHuau. No questions. 

Mr. Peck. [have no questions, thank you, Mr. Chairman. 

Senator Hart. Thank you very much, Mr. Smith. 

Mr. Kapian. Mr. Chairman, may I, before we adjourn just intro- 
duce the chairman of our governing committee, Mr. Paul Newman. 
We said he would be here, and I want the record to indicate he is 
here. 

Senator Harr. We appreciate your presence. Do you have any- 
thing to add, Mr. Newman ? 

Mr. Newman. No, I think not, Senator, Mr. Chairman. I might 
say that I had some part in the making of the statements, part of 
which you have heard. I think that NYFIRO has presented its 
case as well as it can. I believe that it has clearly stated and very 
conscienciously stated that as a principle, as a method of the organi- 
zation, that we do not oppose independent filings, we do not oppose 
deviations. I know this is some repetition. But as chairman of the 
committee, I wish to express my support of the statement as read. 

Senator Harr. Thank you very much, sir. 

Mr. Kapuan. And, Mr. Chairman, I also would like to introduce 
Mr.—Mr. Newman is vice president of the Travelers Insurance Co.— 
Mr. Harbison, who is counsel for the Travelers, and who has been 
seated at this table. Thank you very much. 

Senator Harr. Thank you, sir. 

Mr. Aronson of New York is the next witness. Committee coun- 
sel has indicated he has asked to be heard. He has filed a statement 
with the subcommittee which will be made a part of the record in 
full. Mr. Aronson, if you care to summarize, fine. Your statement 
will be printed in full. 





® Legislative Document No. 33, 1939, New York Insurance Department Report, pt. 1: 
“Fire and Marine,” p. 47. 
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STATEMENT OF ARTHUR J. ARONSON, SECRETARY TO THE DEPART- 
MENT OF MARINE AND AVIATION OF THE CITY OF NEW YORK 


Mr. Aronson. I would like to summarize my statement. The state- 
ment is drawn to illuminate, perhaps, certain phases of fire insurance 
rating. I gointo the fact that we have been told 

Senator Harr. Mr. Aronson, would you give your address for the 
record, and identify your association ? 

Mr. Aronson. My name is Arthur J. Aronson. I am secretary of 
the Department of Marine and Aviation of the city of New York. 
Due to the fact that we could not reach the mayor in time for my 
presence here, to get an approval of this statement, I necessarily ap- 
pear as an individual, not as a city official. I live at 6911 169th Street, 
Flushing, N.Y. I received an invitation from Mr. McHugh last Mon- 
day night to be here today, and I drew this statement which I hope 
the committee will study. It makes certain severe recommendations. 

In other words, we have—the city of New York has a very real 

roblem. We, like every other municipality, are experiencing the 
increase of deaths of people in buildings. We are experiencing our 
buildings getting old and deteriorating. We are experiencing elec- 
trical wiring becoming obsolete, and overburned. We are experienc- 
ing overcrowded housing conditions. And we have tried to do some- 
thing about our slum situation. 

I made a study of the pier situation back in 1954. I was designated 
by Commissioner O’Connor to make a study of the pier fire insurance 
rates and we studied the fire insurance rates on 113 piers by obtaining 
rate schedules on each one. We found there were 669 violations on 
the piers, that if removed, would reduce the fire insurance rates on 
those piers by over $500,000 a year. 

We went to the New York Fire Insurance Rating Organization 
and made an application for reduction of rate. This application was 
opposed, until we established to them our private loss experience 
ratio on the piers, and it showed a substantial area, necessitated a de- 
crease in rates. The result was we decreased rates by over $815,000. 
I don’t comment upon a subsequent event, that in May 1957, despite 
the fact that the New York Fire Insurance Rating Organization had 
no further statistics, they filed a schedule with the superintendent of 
insurance, and obtained a 25-percent increase on those very same 
rates on the piers. 

Now, we are very much disturbed over the whole situation. We 
would like the Senate committee investigating fire insurance rates 
tomake a real comprehensive study of the situation. 

We find we all get a lot of lipservice and tongue-in-cheek attitude 
on fire prevention programs, and nothing is done about it. We find 
that the insurance industry has grown to the point now where it is a 
$ billion a year gross premium business. This is no small industry. 

We find that the reserves have grown to the point that there are 
over $11 billion. And when people come before this committee, and 
testify as to underwriting losses, we of the city would like this com- 
mittee to delve into the other phase of th operation of the insurance 
industry, namely the reserve structure, and the investment of those 
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reserves, and their income, and the dividends and the profits on spec- 
ulation of those reserves. We think this is an important factor. 

Now, getting down to the basic argument as to why I appear here 
today, it was my privilege to write to the mayor, in 1958, a report 
on fire insurance rating and slums within the city of New York. We 
found that there were two classes of fire rates—one was class rates 
that applied to multiple and residential dwellings. These class rates 
are general rates. Mr. Barry this morning said that there is no 
reason for anything other than class rates, that all buildings are 
alike. Our studies, on the contrary, reveal that there are hardly an 
two buildings that are alike, that no two buildings should bear the 
same blanket rate. We feel that, for instance, areas of our lower East 
Side, which average 60, 70, 90 years old, bear the same rate as our 
new new suburban areas, and this is inequitable, grossly unfair. 

We think that class rates should be abolished, and scheduled rates 
instituted. We asked the New York Fire Insurance Rating Organ- 
ization to come along with such a program. They refused. The State 
superintendent of insurance, Thomas A. Thacher, then called them in, 
and they replied to Thomas Thacher, by Mr. Smith, who said, “Our 
people are unanimous in strongly feeling this report gives no reason- 
able occasion or cause for entering into any broad or even limited study 
of the merit or any possible inadequacy of our New York City plan 
and method of class and schedule fire rating. We must conclude the 
end result of the author’s recommendations would be a program of 
individual risk inspections and rating procedure the public could not 
afford.” 

Now, Senator, the loss experience of New York City for 1958 shows 
some $80 million paid in fire losses. We feel that if we abolish class 
rates and institute scheduled rates in the city of New York, and pro- 
vide for a building by building inspection, we can get a program 
that will not only reduce these $80 million in losses by at least $20 
million a year, but we feel that if this same system were applied na- 
tionally, and even in the State, that the savings to the insured public 
would be in hundreds of millions of dollars a year. 

Now, what do I mean by that ? 

We found, for instance, that our analysis of schedule rating revealed 
that insured were paying rates with charges in them that they are 
unaware of, and that on the piers alone this charge element that the 
insureds were unaware of, amounted to half a million dollars a year. 

We feel that if we can go to the people of our city, first, and charge 
them increased hazard rates for hainancts that are on multiple and 
residential buildings, we can get them to remove their hazards and 
make ours a safer city. 

We feel that if we can go to those who have scheduled rates now, and 
show them that they are paying premiums that are excessive, we can 
reduce those rates. 

Now, we in the city of New York have gone to the superintendent of 
insurance, and we have pleaded with his office for cooperation. It is 
8 months later and we have gotten nowhere with this program. We 
feel this is a sensible dedicated program to remove slums, to remove 
fire hazards, to reduce fire insurance premiums, all in the interest of 
the general public, and we can get nowhere. 
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Now, we feel that the situation as now constituted, where we have 
individual State superintendents and commissioners, all of whom inter- 
pret the insurance law as they please, all of whom interpret insurance 
filings as they please, all of whom come along with different rate 
schedules, that we need a system of codification. We need a system 
of unified rates and unified enforcement. And the only way that can 
happen is if this committee, and the Congress, consider a national inter- 
state insurance commission. 

I am available for any questions you want, Mr. McHugh. 


Senator Harr. I am sure that could be described as a stimulating 
statement. 


Mr. McHugh? 

Mr. McHveu. I have just one or two brief questions. 

With reference to your suggestion that class rates be abolished and 
the schedule rate concept be wpe across the board, are you suggest- 
ing that the cost of the scheduled rate be borne by the rating bureau, or 
are you suggesting some public agency to do this type of inspection ? 

Mr. Aronson. No. Mr. McHugh, the rating bureau never estab- 
lishes or pays for the cost. The cost is paid by the policyholder. 
Their charge today is that this system cannot be effected, because the 
burden would be put on the policyholder. But what they fail to tell 
the policyholder is that his increased premiums are based on the con- 
stant increase in losses. The constant increase in losses over the past 
30 years have given us a constant increase in premiums to the highest 
in history. And so the policyholder is paying these charges. 

Now, all this would cost the policyholder in New York City is about 
amillion or a million and a half dollars. In that way we could reduce 
rates by about $20 million, and I am sure the policyholder would be 
glad to pay the million and a half dollars in cost to save $20 million 
a year in premiums. 

Mr. McHvuen. Did I understand one of your basic criticisms is that 
the fire rating organization doesn’t bring to the attention of the in- 
sured the type of risk for which he is paying a high rate of insurance? 

Mr. Aronson. That is true. This is in a language, gentlemen, that 
is a private language, between rating engineers, the insurance com- 
panies, the large brokerage offices, and that is all. The average 
smaller broker, of course, has no such facilities. If he is aggressive, 
if he is militant, he asks the insured to give him authorization. He 
then gets a rating schedule, goes down to the rating bureau and 
analyzes it. 

He then recommends to the insured methods of reducing his sched- 
wed rate. But this we found on the pier’s study was the exception 
rather than the rule—that 95 percent of our policyholders had no 
understanding of the situation and were paying surcharges over a 
period of many years, and the same is true, I would say, of 95 percent 
of your scheduled policyholders in the city of New York today. 

Mr. McHveu. Then you are suggesting that this is done deliberately, 


to keep the policyholder in the dark, so they won’t remove the hazards 
and thus reduce the insurance costs ? 

Mr. Aronson. I don’t know if it is deliberate, gentlemen, but I know 
this. We have come along with a program which would provide that 
the rating organization distribute annually to the insured in simple 
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English terms the amount of his charges so he would know why he is 
being charged a given premium. And t this has been fought violently. 

Now, I don’t know whether it is deliberate, but I would say this, 
This is in effect larceny—where you ask a man to pay hidden charges 
year after year when he doesn’t know why this is capitalizing on 
ignorance. It is a “slaughter of innocents,” people paying millions 
of dollars a year, when they are unaware as to why they are doing it. 

Now, this is to me a vital phase of your investigation. I think that 
such a system, if you can come through with an interstate insurance 
commission, which will regulate rates and make studies and give us 
the statistics upon which these rates could be predicated, you would 
be doing a great public service. 

Mr. McHveu. Is it your suggestion that under this type of inter- 
state commission the collection and gathering of statistics would be 
in the hands of some sort of a Government organization, or would it 
be done in much the same way as it is now? 

Mr. Aronson. Well, I don’t know about the statistical situation to- 
day. All I know is that the fire rate increase of 1957, where the fire 
rating organization filed schedules for a pier increase of 25 percent, 
was completely outrageous. I doubt that they had any statistical 
basis for that application. 

Now, it is obvious to my mind that a statistical agency must be 
established, because this is the only industry that I know that could 
operate on this kind of a rule-of-thumb basis. There must be a sta- 
tistical analysis as to why rates are charged. We ask the railroads to 
do it. We ask every other public service corporation to do it. They 
must come in with vital statistics before they are granted these several 
increases or decreases. But only to me does the insurance companies 
operate on this kind of a helter-skelter basis. My suggestion to you 
would be, then, that as part of a Federal interstate insurance commis- 
sion, there be a statistical agency, correlating losses and premium in- 
comes, and where the losses were, in what States, et cetera, all down 
the line. This is the only way we can serve the public effectively. 
Because other than that, you have a situation where millions of policy- 
holders are paying premiums on rates today they are unaware of, and 
have been paying those premiums for many years. And I don’t think 
these policyholders are obliged to create these tremendous reserves. 

Mr. McHuen. I have no further questions. 

Mr. Kaptan. Inasmuch as Mr. Aronson’s testimony has been di- 
rected primarily toward NYFIRO, perhaps the subcommittee would 
entertain the idea of affording NYFIRO the chance to file a supple- 
mentary statement in answer. Issucha thing proper, Mr. Chairman! 

Senator Harr. I don’t know whether it is proper, but I would be 
interested in receiving such a statement. And I think the record 
should reflect the fact. If you care to, you can include this in your 
statement, Mr. Kaplan. 

Mr. Kaptan. Mr. Chairman, we received no notice Mr. Aronson 
would be here today. And in view of that, we would like to order a 
copy of the record, and if we feel it advisable, to get an opportunity 
to reply to some of the assertions that were made here this afternoon. 

Senator Harr. The purpose of the committee, and I am sure I reflect 
Senator O’Mahoney’s strong feeling, is to inform ourselves as well as 
we can of the exact situation, and attempt to develop from that an 
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intelligent answer in terms of meeting whatever these needs may be. 
I would welcome a response from you, if in reading the full text of 
Mr. Aronson’s remarks, you feel it desirable from your standpoint. 

Mr. Aronson. Senator, if I might suggest it—I would request that 
you ask the mayor of the city of New York to furnish you with, let’s 
say, a study of 500 owners of properties, and ask them to deliver their 
rate schedules to the city administration, and ask the city administra- 
tion to analyze and find out whether or not my contentions here today 
are true—namely, that they have been paying premium charges that 
they are unaware of. And I think that would be the best rebuttal, 
if there is any. 

Mr. Kapitan. May I say, Mr. Chairman, that Mr. Aronson professes 
to represent 95 percent of the assureds of the city of New York. 
Every assured has a broker, every broker has the right, under the law, 
and exercises that right, to come down to the rating bureau and get 
the rate and the composition of the rate, to make an application for 
reduction of rate. It goes on all the time. And it seems to me to be 
way out of line to say that 95 percent of the insureds in the city of 
New York don’t know the composition of the rates. But I don’t want 
to get into an argument. 

Mr. Aronson. I will be glad to debate on this matter any time Sen- 
ator Kaplan wants. I think the best proof as to whom I represent— 
I don’t think I made any statement to this committee that I represent 
95 percent, nor does the rating organization represent 95 percent of 
the insurance companies in New York itself. The fact is it is my con- 
tention that policyholders are paying charges on schedule rates that 
they are unaware of, and that these charges amount to millions of 
dollars a year in the city of New York. 

Senator Harr. I think at least with that exchange that we do under- 
stand both the position of the witness and the position of Senator 
Kaplan and his group earlier. The question, of course, is what prop- 
erly should Federal authority do with respect to it. That is what 
we are trying to find out. 

Mr. Kartan. Of course, Mr. Aronson is interested, as has been 
pointed out, in the substitution of schedule rating for class rates, 
which would mean you would have nothing but schedule rating, you 
would have no class rates, to which so-called independents can make 
independent filings. We have a more serious problem than appears 
on the surface of what Mr. Aronson is saying. There is that problem 
involved. And there is the other problem involved, sir, that if we 
follow that, and made an inspection of every building in the city 
of New York, who is going to pay the cost of that. That is a tre- 
mendous undertaking that should be undertaken if, by anybody, by 
the city of New York. 

Mr. Aronson. I would appreciate one thing, Senator. I am here 
testifying 

Mr. Kaptan. Nobody holds the city of New York in greater re- 
spect than I. I was president of the Civil Service Commission of the 
city for 14 years, and I think I have a very high regard for the city 
of New York. And I think that any system which embraces the daily 
inspection of buildings, say, in the Borough of Manhattan, would re- 
quire a tremendous undertaking, which in my opinion would be per- 
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formed by NYFIRO, at a tremendous additional cost. That is our 
problem. 

And if it has the connotation of importance which Mr. Aronson has 
addressed himself to, it would seem to me that it is a very usefy] 
undertaking for the city of New York, if it desires to do that at its 
own cost, instead of at the cost of the insurance public as such. But 
that is something we are in the process of debating with him. 

I had not the slightest idea he was going to be here until I read about 
it in the paper this morning. And we certainly would want the 
———— to reply to some of these statements. 

enator Harr. I am reminded by counsel that in a press release of 
Friday, August 7, from the committee, the several witnesses who have 
appeared here today were identified, which doesn’t mean that you 
saw it, Mr. Kaplan. 

I do renew my invitation to you, that after reading Mr. Aronson’s 
statement, you are welcome to file such response, and we shall in turn 
make sure that Mr. Aronson is advised of such response. We are 
only trying to inform ourselves as thoroughly as we can. 

Mr. Aronson. I would like to complete with this remark, Senator— 
to say that the city of New York should do the inspection is, of course, 
rubbish. What we have asked to do is that—we of the city of New 
York have over 250 inspectors who go around and inspect. buildings. 
We have asked the rating organization to appoint more than the 30 
that they have, probably another 70 or 80 inspectors, and correlate 
information with us. In other words, there would be no need, then, 
for both of us to inspect the same building, and that we would inter- 
change our information on a mutually reportable form. And so this 
is the program we are trying to accomplish—the elimination of slums 
through inspection and removal of violations. And we think and 
we feel, from our studies, that where we remove hazards, we are 

oing to reduce fires. And if we reduce fires, we are going to reduce 
fire losses. And we are going to reduce premiums, and have a better 
cheaper city. 

(Mr. Aronson’s prepared statement follows:) 


STATEMENT OF ARTHUR J. ARONSON, SECRETARY TO THE DEPARTMENT OF MARINE 
AND AVIATION OF THE CITY OF NEW YORK 


Mr. Chairman and members of the subcommittee, permit me to thank you for 
this opportunity to appear here today and express my views on the subject of 
fire insurance ratings. I do so not as a city official but as a private citizen. 

At the outset, I believe I should advise you of my qualifications on the subject. 
First, I was admitted as an insurance broker in June 1935, and thereafter 
engaged in the insurance business. I taught insurance at a private school 
from 1950 to 1952 in New York until my invitation to assume the position of 
coordinator, or chairman, of the Insurance Department of Pace College, also in 
New York, where, among other phases of insurance I taught the complete course 
of fire insurance rating. While at Pace, I became a member of the American 
Association of University Professors. 

I am happy to accept your invitation to be here today because your investi- 
gaton is long overdue and vitally important to the premium-paying taxpayer 
who has seen, in the past years, constant and continued increases in fire insur- 
ance rates. 

We have too long been told by the insurance industry, for instance, that rates 
must go up because losses are on the increase. Tongue-in-cheek lipservice is paid 
to fire prevention and we have now reached the point where in 1958 national fire 
insurance total losses reached the all-time high of $2,950 million, a shocking 
increase of $140 million in the 2-year period from 1956. We may well expect, if 
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it hasn't happened already, a rash of announcements by the several State 
insurance commissioners of new and further increases in fire insurance rates and 
premiums. Losses will continue to mount and we will have further successful 
applications for further rate rises in the future. To me, the opportunity is here 
and now for the Congress to move into this field on a federally regulated basis. 

I cannot let this opportunity pass without mentioning some vital facts of life. 
The fact is, from every recent survey on the subject, that our homes, on the 
average, are aging rapidly as are our commercial buildings, and both are 
becoming more and more susceptible, because of age and deterioration, to fire and 
fire losses. Wholesale areas of many of our cities are rapidly sinking into fire 
traps and slum areas. Each year the national statistics on deaths caused by fire 
are rising all out of proportion to our national growth. All these factors reflect 
themselves in the establishment of fire rates and their application to risks. 

The history of the insurance industry, of course, starts in the 1870’s, on a 
statewide basis, because many States adopted restrictive laws against their 
invasion by out-of-State carriers. As the gospel of protection caught the Ameri- 
ean good sense, insurance has grown as perhaps no other industry. It was 
inevitable that the decision in U.S. v. Southeastern Underwriters was to bring the 
McCarran Act in 1945 recognizing the interstate nature of the insurance industry. 

We cannot, in any sense, criticize that action in 1945. We must all recognize 
the heavy burden the Congress bore then in the prosecution of the war. But 
this is 1959, and we find the kitten of 1870 has grown to the proportions where, 
as the New York Journal of Commerce reported on April 14, 1959, the total 
admitted assets of the stock carriers alone was $11,276,445,443, an increase of 
$1,287,260,953 for 1 year. These figures, I submit, are not mere profit figures— 
they are more important—they are increase in assets adding to the capital worth. 

Therefore, we see the industry’s growth as a two-headed hydra—interstate in 
structure and operation and intrastate in regulation with all of the benefits of 
both and, I assure you, very little inhibiting State regulation. 

One of the primary reasons for this fabulous expansion of assets is not per se 
good business administration but a much ignored reserve structure and archaic 
and unfair rating methods. 

I say the reserve structure is ignored because little is known about it. The 
history of the industry reveals an insignificant agreement in 1921 between the 
National Board of Fire Underwriters and the State insurance commissioners 
providing that a “reasonable” underwriting profit of not less than 5 percent of 
gross premiums shall be charged by the carriers and an additional 3 percent of 
gross premiums shall be placed by them in a “conflagration fund” annually. In 
short, for some 38 years these gross assets have been growing, regardless of any 
annual underwriting profit or loss by 3 percent of gross premiums received. A 
quick computation, for 1958 for example, shows for stock carriers alone, on a 
gross premium intake of $4,202,115,030 some $126,063,450 going into a vast. 
reserve fund completely unregulated as to investment and, more important, not 
considered either as to amount, or income or profit with relation to underwriting 
losses. I submit that if ever a case was made for your inquiry and enactment 
of Federal legislation regulating this industry, the reserve funds alone are 
sufficient basis. 

Archaic and unfair rating methods are a further reason for this lush growth 
apart from the reserve fund structure. 

Now what are these rating methods and rates that you are considering? 

We have diverse methods of rating and ratemaking. They run the gamut, 
from Texas, where the State establishes and promulgates the rates, to States 
where the insurance companies themselves do so. 

In New York the present method of fire insurance rating, obsolete and unduly 
expensive, is established in our city by the New York Fire Insurance Rating 
Organization, a membership body of stock, fire, and associated insurance com- 
panies. The members are assessed according to their premium income to cover 
the organization’s operating expenses. The offices are at 85 John Street, New York, 
N.Y. The rates established are subject to review and approval, under the 
provisions of the insurance law, by the State superintendent of insurance. 

Fire insurance rates are divided by the rating organization into two ecate- 
gories : 

1. General class rates; 
2. Scheduled rates. 

General class rates, broadly speaking, are those applied on a blanket basis 

to residential buildings. Rates different under the general class rates according 
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to building classification, such as multiple dwellings used by more than four 
families above the first, or grade floor; dwellings of four or fewer families, in- 
cluding one- and two-family homes and other selected “cream” risks, such as 
schools and churches. According to Prof. Robert Riegel of Buffalo University 
about 80 percent of all insured risks are in this class but they contribute only 40 
percent of the fire insurance premiums to the insurance companies. 

The rate for each type of general class risk is the same in New York City 
varying only according to the kind of construction, that is, brick, metal, or frame. 
Thus, the rate for brick dwellings is 90 cents per $1,000 of insurance; and for 
frame dwellings, $1.30. In the apartment house classification the rates for 
brick are $1.70 per $1,000 and $2.50 for $1,000 for frame. Where there is a 
store in the “less than four-family” brick dwelling, the rate is $2.60 and $5 for 
frame. Also where there is a store in the brick multiple dwelling, the rate is $3 
and $6 for the frame. 

These rates are applied regardless of the age, condition, safety, and desir- 
ability of a building as a risk. Except in multiple storied fire resistant dwell- 
ings, they apply uniformly throughout the city. 

Scheduled rates apply only to nonresidential properties. They differ from 
general class rates in that instead of blanket rates by class and type of build- 
ing, each building is individually rated according to use, the number and degree 
of hazards involved in the particular use, and type of building construction. 
Each risk is examined and, based upon the findings in the inspection report on 
the premises, a schedule of deficiency charges and superiority credits is applied. 
The New York Fire Insurance Rating Organization maintains a corps of 30 
inspectors, trained in engineering and fire hazards, who visit the individual 
risks to be rated and report on the conditions found. Such reports are neces- 
sary at the time the risk is rated originally and whenever a rerating is required. 
Rerating is appropriate, either when the insured feels his rate is unduly high 
in view of changed physical conditions or when the rating organization itself 
believes conditions have changed. 

The inspection report is known as a survey. It is the basis upon which some 
20 different local types of schedules within the city are applied to arrive at the 
specific rate for a given risk. As presently constituted, these schedules are too 
technical in language to be easily understood by the insured. However, if under- 
stood by or interpreted to the insured, they show him what elements increase 
his rate and by how much. He can see why he is required to pay a higher rate 
and can effect a saving by overcoming indicated deficiencies in his building or 
premises. By so doing, of course, he removes the hazards which cause fire losses. 

A schedule begins with a “base rate.” Historically, the base rate was to be 
predicated on a “standard building” in a “standard city,” neither of which exists. 
Rates were to vary with variations in conditions from the “standard building” 
in the “standard city.” This theoretical approach proved unworkable. Today the 
National Board of Fire Underwriters’ schedule for the assistance of local rating 
bodies attempts to evaluate relative city conditions through a point system based 
on a study of water facilities ; fire departments—fire department personnel, train- 
ing and equipment; fire alarm system; police departments; laws regulating fire 
protection; local ordinances; structural nature of a city generally, and general 
climatic conditions. These elements, therefore, enter point by point into the 
“base rate” and place a given city into a general class. The fire insurance in- 
spector in making his rounds notes the construction of the building to be in- 
sured. Charges are made for deficiencies in walls, roofs, ceilings, elevators, stair- 
ways, lighting systems, heating and the like. These charges are then added 
to the base rate. Credits are given, in some cases, for favorable construction 
features. 

The nature of the occupancy adds further to building hazards charges. This 
is taken from an occupancy table which lists all kinds of business and industry, as 
well as the charge the business or industry must bear, based on the loss statistics 
of that industry. The “occupancy” factor, therefore, next enters into the rate. 

When all the charges have been added together, credits are given for protec- 
tive devices, such as hydrants, automatic fire alarms, sprinkler systems, fire 
extinguishers, and watchman service. Reductions are given, not in cents per $100 
but in percentages of previous charges. 

The next item generally considered on the rate schedule is the possibility of 
fire in surrounding buildings spreading to the building to be insured. This fac- 
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tor is known as an exposure charge. It enters into the premium based on the 
nature of the business, types of exposures, and the distance from the exposure. 

The last item to be considered is that of “facts of management,” such as rub- 
bish on the premises, lack of metal waste cans. The charge for this item results 
in the total rate. 

The report before you (p. 2) reveals that there are 74,610 commercial build- 
ings and 305,000 industrial and business firms effected by scheduled ratings in 
New York City. 

I have stated my belief that these rates and their methods are unfair, obsolete, 
and unduly expensive. Here are the facts to back up that statement : 

In 1954 I was privileged to be designated by the Honorable Vincent A. G. 
O’Connor, commissioner of the Department of Marine and Aviation of the 
City of New York, to make a study of the fire insurance rates on the piers of our 
waterfront. The city of New York owns some 113 piers many of which are 
rented to the various American and foreign shipping companies. Our leases to 
these tenants provide that they must obtain and pay for such fire insurance pro- 
tection as the city shall require, on a replacement basis, and submit th > policies 
to us in the name of the city of New York. 

The study, the first ever undertaken on an industrywide basis in the history of 
our State, revealed that the piers contained some 669 hazards which could be 
removed at an annual saving of $515,000 to the shipping companies in the pay- 
ment of their premiums. 

Even more important to your studies, is the fact that a straight 15 percent 
across-the-board rate reduction was accomplished, at an additional saving of 
some $300,000 in premiums, based on the loss experience figures submitted by 
the department of marine and aviation and which were unopposed by the in- 
surance carriers who admitted they had no adequate loss experience records. 

Apart from the moneys saved in insurance premiums, the 7-month pier study 
revealed some interesting further facts on rating procedures. Between pages 
7 and 8 of the revised report before you, a new type of rate schedule was, for 
the first time (and only temporarily), introduced. The old one, is an involved 
gibberish of deficiency charges and superiority credits in a private language 
understood by rating engineers employed only by the largest brokerage offices, 
insurance companies, and rating organizations. The new “informative 
schedule” took the form of clear simple English descriptions as to what spe- 
cifically had to be done, in terms of specific fire hazards, to effect rate re- 
ductions. 

It is interesting to note, from this study of these pier insurance rates, that 
adequate information by brokers of the insureds as to the possibility of rate 
reductions through the removal of hazardous conditions was the exception 
rather than the rule. The question then arose as to how much could be 
saved by other policyholders, the owners of commercial and residential prop- 
erties by more equitable rate rules and regulations which would raise the veil 
hiding premium charges. 


These findings and others are contained in the revised report before you, 
dated June 1, 1958. 

The report, in brief, correlates building violations in terms of fire insurance 
rates and asks the cooperation of the New York Fire Insurance Rating Organ- 
ization to carry out an affirmative, militant, fire-reduction program by pooling 
inspection personnel and by interreporting fire-causing conditions. It would 
give owners of properties, first the active knowledge of their violations and fire 
hazards, synonymous terms, and an incentive to remove them by making their 
buildings safer in removing the causes of fire; it would reduce fires and fire 
losses by exposing the latent and patent fire conditions by constant inspection 
and periodic reinspection; it would reduce the staggering national fire losses 
paid and in doing so reduce fire insurance premiums in terms of millions of 
dollars; it would end overcrowding in slums by charging additional premiums 
for the increased hazard of overburdened human occupancy: it would assist 
in creating a more favorable social and economic climate for our less for- 
tunate citizens. 

The program, abolishing class rates and instituting scheduled rating for resi- 
dential buildings, naturally requires the help and assistance of our State govern- 
ment because insurance and its regulation are under State jurisdiction. On 
January 19, 1959, Mayor Wagner announced the program and forwarded it to 
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Governor Rockefeller for the assistance of the State government to be carried 
out on a mutually cooperative basis. 

At that time Mayor Wagner wrote the Governor and said: 

“The proposal is designed to gain voluntary compliance of owners to remov- 
ing housing violations and maintaining their structures in good condition. 
This plan places the burden of high insurance premiums where it properly 
belongs—on those who maintain hazardous buildings; and reduces it for those 
whose buildings are free of hazards.” 

Mayor Wagner concluded his letter saying: 

“You are familiar, I am sure, with the problems posed by building violations in 
multifamily dwellings, in New York City and elsewhere. Building violations 
especially in the more crowded areas of the city, constitute potential fire hazards 
and present threats to life, health, and property. Excessive and illegal occupan- 
cies constitute one of the serious fire violations and incubate slum conditions 
with their attendant social evils. Our limited force of department of build- 
ings, fire department, and health department inspectors tries hard to cope with 
these violations, but despite strenuous efforts have not succeeded in conquering 
the problem. 

“A proposal has been presented to me which appears to have considerable 
promise for alleviating dangerous conditions. This proposal would give the land- 
lords an inducement to cooperate—the inducement of self-interest in the form 
of lower fire insurance premiums resulting from the removal of building viola- 
tions affecting fire hazards. Up to now, enforcement of the laws against hazards 
has relied only on the deterrent effect of punishment. 

“This inducement could be given by extending to residential buildings scheduled 
rating as is now applied to nonresidential structures. At present, genera! class 
rates are applied on a blanket basis to residential buildings, without regard to the 
number of violations which may be present and without any inspection to deter- 
mine the condition of the property. Under scheduled rates, each risk is examined 
and, based upon the findings in the inspection report on the premises, a schedule 
of deficiency charges and superiority credits is established. Thus, each piece 
of property is rated according to its condition, with consequent higher or lower 
premiums, depending on the inspection report. Scheduled rating thus furnishes 
direct incentive to remove violations.” 

The views and the voluntary cooperation of the New York Fire Insurance Rat- 
ing Organization were solicited. Their reply, by K. O. Smith, general manager, 
was: 

“Our people are unanimous in strongly feeling this report gives no reasonable 
occasion or cause for entering into any broad or even limited study of the merit 
or any possible inadequacies in our New York City plan and method of class and 
schedule fire rating. * * * We must conclude the end result of the authors’ 
recommendations would be a program of individual risk inspections and rating 
procedure the public could not afford.” 

As of this date, 8 months later, after a fruitless appeal, on June 4, 1959, for co- 
operation by the city administration to the New York Fire Insurance Rating 
Organization and, after extended discussion with Thomas Thacher, our State 
insurance superintendent, nothing has been done to implement this program. 

It is respectfully submitted that such intransigence deserves the attention of 
this subcommittee. The answer, of course, is that if the pier study, of 1954, re- 
vealed that through the expedient of bringing to the attention of the assured 
the avoidable charges in the scheduled ratings hundreds of thousands of dollars 
in premiums for pier tenants could be saved then in New York City alone where 
fire losses total some $80 million annually, premiums could be reduced citywide 
by millions, and nationally by hundreds of millions of dollars. This, obviously, 
is distasteful to an industry interested solely in higher losses and higher pre- 
miums and higher reserves. This proposal must be repugnant to an industry in- 
terested in preserving class rates applicable equally and unfairly to clean, new 
residences and firetrap slums. The fire insurance industry thus has shown no 
responsibility to the public to charge the least amount for the widest protection. 

In conclusion, my personal private request to you is to establish an interstate 
insurance commission as the only answer to the problem. Such an agency could 
establish standard and cheaper rating methods and procedures, regulate the 
reserve investments and their operations, and gain the thanks of an overbur- 
dened premium-paying public. 
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Senator Harr. Thank you very much. 
_ ae * a you very much, Mr. Chairman 
enator Harr. This completes the witnesses who were kind h 
to appear today. The committee stands adj aie 
moeon weer id nds adjourned until 10 a.m., to- 
(Whereupon, at 5:35 p.m., the committee 
10 a.m., Wednesday, August 12, 1959.) ian ia tie 
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WEDNESDAY, AUGUST 12, 1959 
U.S. Senate, 


SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:15 a.m., in the 
caucus room, Senate Office Building, Senator Philip A. Hart pre- 
siding. 

Present: Senator Hart. 

Also present: Senator Thomas J. Dodd; Donald P. McHugh, coun- 
sel; Peter M. Chumbris, counsel for minority; Theodore T. Peck, spe- 
cial counsel for minority; Nicholas N. Kittrie, special counsel for 
minority; Gareth M. Neville, assistant counsel; Wilbur D. Sparks, 
attorney ; Louis Rosenman, attorney ; Paul S. Green, editorial director ; 
and Gladys E. Montier, clerk. 

Senator Hart. The committee will be in order. 

This morning the committee is honored by the presence of the distin- 
guished Senator from Connecticut, Mr. Dodd, who will introduce the 
first witness to appear this morning. 

Senator Dodd. 

Senator Dopp. Senator Hart, I am very grateful for this opportu- 
nity because I want to introduce to you and the members of the com- 
mittee Mr. John North, president of the Phoenix Fire Insurance Co. 
of Hartford, Conn. He is a great man in the insurance field, and the 
fire insurance field particularly, and one of our outstanding citizens. 
I feel that it is a great honor to present him to you this morning. 

Senator Hart. Thank you very much. The committee is honored 
that you do this. We have heard the name of Mr. North during the 
proceedings and I welcome him. 

Senator, I know you are busy with many commitments, but we 
would be delighted if you would stay with us. As a member of the 
Committee on the Judiciary, you don’t need that invitation. 

Senator Dopp. I appreciate it. Thank you very much. 

Senator Harr. Mr. North, we will make a complete publication in 
the record of any prepared statement that you have. We would be 
delighted to have you read it in full or if you would care to summarize 
portions of it, feel free to do so. 

Mr. Nortu. Thank you, Senator. 
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STATEMENT OF JOHN A. NORTH, PRESIDENT, PHOENIX INSURANCE 
CO., ON BEHALF OF AMERICAN INSURANCE ASSOCIATION, NEW 
YORK, N.Y.; ACCOMPANIED BY JOHN F. NEVILLE, SECRETARY, 
AMERICAN INSURANCE ASSOCIATION, AND H. CLAY JOHNSON, 
EXECUTIVE VICE PRESIDENT AND GENERAL COUNSEL, ROYAL- 
GLOBE INSURANCE GROUP 


Mr. Nortn. First I would like to thank Senator Dodd for coming 
to the session this morning and introducing me. Tom, I appreciate 
your presense very much. 

Senator Dopp. It is a pleasure. 

Mr. Norru. Senator Hart, I would like to present a brief statement, 
if I may, on behalf of the American Insurance Association, for whom 
I was asked to testify this morning, and I will read it. 

My name is John A. North. I am the president of the Phoenix of 
Hartford insurance group. I appear here in response to the request 
of your subcommittee which, although addressed to me in care of the 
American Insurance Association, requested that I testify both on be- 
half of that association and also in my personal capacity. With your 
permission I would like first to read a written statement on behalf of 
the American Insurance Association and then later to respond as an 
individual. 

In making my initial statement for the American Insurance Associa- 
tion, I should state that, while I am a member of the general commit- 
tee of that organization, I am not one of its officers. However, I have 
cleared my statement with its officers and am authorized to make this 
statement on behalf of the AIA. 

American Insurance Association currently has a membership of 165 
capital stock insurance companies (a list of the membership as of 
August 1, 1959, is attached). The association was organized in De- 
cember of 1953 for the purpose of providing a forum for the discussion 
at chief executive teed aif problems affecting in common the fire, ma- 
rine, and casualty business. While each segment of the business has 
its own separate trade association where problems peculiar to that seg- 
ment can be dealt with, the AIA was the first for considering problems 
on an across-the-board basis. 

From the very beginning it was intended that AIA be merely a 
forum for the consideration and discussion of problems, and its 
articles specifically provide that while a consensus may be taken, it 
is not binding upon the association itself or upon the membership. 
One of the reasons for this self-limitation is the continued existence 
of the aforementioned separate trade association for each segment 
of the business and the common desire not to conflict with their respec- 
tive jurisdictions. This rule has been carefully observed during the 
entire 514 years of the AIA’s existence. 

During 1957 a committee of lawyers was appointed by AIA to study 
the question as to whether it should qualify as an “advisory organiza- 
tion” within the meaning of the rate regulatory laws in the various 
States. After hearing the committee report, the AIA concluded not 
to seek such qualification as an “advisory organization.” 

This conclusion was based largely upon the desire of the majority 
of the members to preserve the original purpose of the organization 
but it stemmed also from the recognition that the association’s mem- 


si01 


anc 


the 


ye 





) 
j 


Tews FH CU Uw 


a ' we ' - ' Te = Ve ' 


~~ 


THE INSURANCE INDUSTRY 1481 


bership included both members and nonmembers of various rating 
bureaus and it would not be feasible for AIA to render advice or assist- 
ance with respect to problems relating to rates and forms. As a con- 
sequence, the association has carefully refrained from making specific 
recommendations to other organizations and has gone no further than 
to recommend subjects for study. 

There have been some occasions when AIA has felt it desirable to 
explain the views of the capital stock insurance business, particularly 
with reference to relationships with the Federal Government. One 
instance of this arose in connection with the enactment by the Con- 

of legislation pertaining to flood insurance; another instance has 
Cathe continued meetings with the Atomic Energy Commission and 
appearances before the Joint Committee on Atomic Energy; another 
has been the conferences with various departments of the Government 
relating to Government competition with private insurance. In all 
of these instances, the ATA representatives were merely giving expres- 
sion to the consensus reached as a result of the AIA discussions. 

Thus, the legal status of AIA is that of an unincorporated trade 
association for capital stock companies engaged in the fire, casualty, 
and marine fields. The association has a general committee which 
acts as a steering mechanism and the chairman of that committee is 
the chief officer of the association. Representation on the general 
committee is by company and is rotational. The general committee 
meets as a prelude to the meetings of the entire membership which 
are held during the months of September, January, and April of each 

ear. Provision is made in the articles for attendance at these meet- 
ings by chief executives or their alternates. 

That concludes my statement on behalf of American Insurance 
Association. I should like the record to show that any further testi- 
mony I give here is in my personal capacity and as president of the 
Phoenix of Hartford group and not on behalf of ATA. 

Senator Harr. Mr. North, thank you very much for this statement. 

Do you intend to make any formal statement in your capacity as 
the president of the Phoenix group? 

Mr. Nortu. No. I think it would be more in keeping if such notes 
as I have could be referred to from time to time; and if they are 
wanted, I can probably supply them. 

Senator Harr. Mr. McHugh, any questions? 

Mr. McHveun. Mr. North, with reference to the portions of your 
prepared statement describing the purposes and the functions of ATA, 
would you say that today it is within the scope of AIA to formu- 
late what you have described as a consensus of the chief executives 
who, as I understand, make up the membership and the General Com- 
mittee of AIA on various industry problems for the purpose of dis- 
tributing this consensus to other organizations in the industry ? 

Mr. Norru. Well, I think, Mr. McHugh, as I described here, the 
actions taken by members of AIA have followed closely the purposes 
as outlined in section 2 of their constitution. 

Mr. McHucu. My question is, Will you tell the subcommittee 
whether or not at the general committee meeting, or at any other 
meetings of your association, you arrive at what you describe as a 
consensus on vital industry problems and whether this view is then 
communicated to other elements of the industry ? 
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Mr. Norru. If there is a consensus taken—and that is not always 
done—but if there is a consensus taken, it has no binding effect on 
any of the members, and each one is free to communicate that con- 
sensus to whatever organization he may belong to. But it is not 
prescribed that he do so. 

Mr. McHvueu. Haven’t there been consensuses taken on various in- 
dustry problems which have in turn been communicated to your vari- 
ous members and other organizations in the industry ? 

Mr. Norru. The only ones I remember are those in which we have 
asked other or appropriate organizations to study a problem that we 
felt the consensus of our members indicated should be studied 
thoroughly. 

Mr. McHvueun. Are there occasions when your general committee or 
your membership does meet and discuss various industry problems in 
which a consensus is arrived at concerning certain problems but these 
are not transmitted even in the way of recommendations for further 
study ? 

Mr. Norrn. Oh, I think that possibly has happened, yes. I think 
they have arrived at a consensus but no effort was made to convey it 
because of the relative importance or because we knew that it was 
already being done somewhere else. I think the record might show 
in the AIA records that a consensus was taken but no communication 
was actually made. 

Mr. McHveu. Do you think it would be appropriate for the AIA 
to consider problems in the rating field—for instance, the question of 
rate level adjustments—to take up such matters even though any 
consensus arrived at would fall short of transmittal by way of rec- 
ommendations to any other parties or groups? 

Mr. Nortu. Well, that has been done. For instance, on this matter 
of flood insurance. When that study was made the question was 
asked whether, as I recall it, there was any basis upon which a rate 
could be made that was adequate for flood insurance while we were in 
the process of studying it, there being no other organization to which 
it could be referred. 

Mr. McHveun. It was necessary, in view of the industry, that such 
a study be made to formulate an industry point of view on this 
problem ? 

Mr. Norrn. Not only that, but I think it was at that time a matter 
of some interest to a congressional committee considering it, that that 
problem be presented to them from the standpoint of the view of the 
industry. 

Mr. McHuen. You have referred here to the decision that was made 
by your group not to qualify as an advisory organization. For the 
benefit of the subcommittee, will you explain briefly what is the na- 
ture and the status of the advisory organization under the State regu- 
latory laws? 

Mr. Norrn. An advisory organization is one which is qualified or 
has become qualified under the State law to register as an advisory 
organization to a rating bureau on matters pertaining to rates ‘and 
forms. 

Mr. McHveu. Its authority is confined to communicating advice on 
rates and forms to a rating bureau ? 
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Mr. Nortu. The advisory organizations have no binding effect upon 
the rating organization. They merely make recommend: ations in 
their capacity as an advisory group. 

Mr. McHveu. Will you explain what the reason is that the ATA 
decided not to qualify as an advisory organization ? 

Mr. Nortu. Well, there were sev eral | reasons, and I think the most 
important are that membership in the ATA was not synonymous with 
membership in many of the rating bureaus, and therefore it would 
be certainly inappropriate for them to act as an advi isory organiza- 
tion to other groups that had different memberships, who were not 
members of the ATA. 

Furthermore, it was our first attempt at trying to get a trade associa- 
tion which could provide a forum for the discussion of problems across 
the board pertaining to fire, casualty, and marine business. Hereto- 
fore those problems had been segregated and confined to each trade 
association for the various major divisions of the business, and this 
attempt which provided, as I say, a forum for the discussion of these 

roblems was particularly designed at the chief executive level in or- 
der that it be informative to these men what the major problems were 
in each phase of the business, and there being no other place where 
such matters could be discussed on an across- the-board basis. 

You understand that today as the business has developed, and when 
Isay “today” I mean in the last few years, as the business has devel- 
oped, there has been a great deal of interwoven, interlocking coverage 
in package forms of policies, and so forth, which made it necessary 
that there be some place where we could discuss problems that would 
arise out of that situation. 

I think those are the major reasons and the important ones. 

Mr. McHveu. In connection with the discussion of those policies 
involving industry problems in arriving at some point of view on 
these problems, are you of the impression that any agreements which 
may be reached in your association are still subject to prosecution 
under the antitrust laws if they happen to be unreasonable restraints 
of trade? 

Mr. Norru. If there have been any such agreements, they would 
have been. 

Mr. McHueu. It is true, isn’t it, that by not qualifying as an ad- 
visory organization, ATA as a trade association then gets none of the 
protection which is intended to be afforded from antitrust prosecu- 
tion by the McCarran Act? 

Mr. Norru. That was very carefully weighed by the committee 
of uttorneys that discussed and considered w hether we should regis- 
ter as an advisory organization, and when it was concluded that, there 
being no binding agreements upon the members and no action taken, 
that could be taken on behalf of the association as a binding agree- 
ment on matters pertaining to rates and forms, it was considered there 
was no necessity for registering as an advisory organization. 

Mr. McHveu. Isn’t it true, Mr. North, that you were advised by 
your counsel that ATA was engaging in activities which might be il- 
nature of an advisory organization? Since you weren’t licensed as 
an advisory organization, you might be operating unlawfully. 

Mr. Norru. I don’t remember that. 
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Mr. McHvueu. At the time this problem was considered as to 
whether or not AIA qualifies as an advisory organization, aren’t you 
familiar with the fact that several of your attorneys did advise that 
the AIA was engaging in practices which certainly partook of the 
nature of an advisory organization and, therefore, you should have 
been licensed ¢ 

Mr. Nortu. Well, I have to assume, without knowing—you prob. 
ably have date and facts before you, but I don’t recall that, and J 
assume that was the reason why the lawyers committee was appointed 
to consider whether we should register. 

Mr. McHveu. I would like to read some of these comments to you 
for the purpose of determining why, in view of the position taken 
by your counsel, the association decided to act differently. I read 
now from a document which was obtained from the files of the Amer- 
ican Insurance Association that was voluntarily offered to the members 
of the staff of this subcommittee at the time it was conducting its 
investigation. 

It is a letter dated March 20, 1957, and it is from the general counsel 
of America Fore, Mr. Robert G. Roleke, addressed to Mr. H. Clay 
Johnson, executive vice president, Royal-Liverpool Insurance Group, 
Mr. Clay Johnson was chairman of the lawyers committee that was 
considering this problem. Mr. Johnson is with you here this morn- 
ing, isn’t he? 

Mr. Nortu. Yes. 

Mr. McHveun. This letter reads: 


I have received a copy of Hale Anderson’s memorandum of March 12, 1957, 
relative to the necessity for the American Insurance Association to qualify as 
an advisory organization. 

My own review of the situation confirms the general conclusion reached by Hale 
that the definition of an “advisory organization” found in the statutes includes 
an organization performing such functions as are accomplished by AIA. 

It is my understanding that the original plan of AIA was to provide a “forum” 
where a consensus would be obtained without any binding effect on the members 
of the industry. The organization, however, has now developed to a point where 
such consensus of opinion is no longer obtained solely for the information of the 
association members, but the practice is to transmit this “consensus” to the rating, 
statistical, or advisory organization normally exercising jurisdiction over the 
problem. When the time arrives for the representative of the insurance con- 
panies in these various organizations to decide what action should be taken on a 
particular problem, the fact that senior executives of the same company have 
expressed themselves is a decisive factor. 


Does this refresh your recollection of the advice given by counsel 
concerning what the implications were if you continued to engage in 
practices without qualifying as an advisory organization ? 

Mr. Norru. Counsel, didn’t you read a letter from—wasn’t that 
letter you read from Mr. Hale Anderson ? 

Mr. McHveun. The letter is from Mr. Roleke making reference toa 
letter from Hale Anderson. 

Mr. Norru. Well, that is one man’s opinion. I don’t recall it, 
however. 

Mr. McHven. Aren’t you familiar with the fact that Mr. Hale An- 
derson also arrived at a similar conclusion ? 

Mr. Nort. [am familiar with a letter he wrote. 


Mr. McHveu. And you are also familiar with the fact that Mr. 


Hale Anderson arrived at the same conclusion in the letter he wrote? 
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Mr. Norru. That doesn’t necessarily mean I agree with it. 

Mr. McHveu. I am interested in this observation of Mr. Roleke 
that— 
when the time arrives for the representatives of the insurance companies in these 
yarious organizations to decide what action should be taken on a particular prob- 
lem, the fact that senior executives of the same company have expressed them- 
selves is a decisive factor. 

(The full text of this letter appears at p. 3085.) 

Would this suggest to you that even though a consensus arrived at 
may not be transmitted to members, the fact that these are the chief 
executives in the principal companies in the insurance industry, and 
they in turn have subordinates who are on the governing committees 
of the various rating bureaus, must have some decisive effect upon the 
action of those rating bureaus and advisory organizations ¢ 

Mr. Norrn. Well, Mr. McHugh, the fact of the matter is that as 
an association, no formal action by the AIA was ever taken that I 
know of as binding upon its members other than its administrative 
functions, salaries of staff, and so on. But it is perfectly understand- 
able that any executive discussing matters with other executives, 
whether in forum or whether around the bridge table or in a bar, if he 
came to a conclusion, and decided to pass it on to his own men in his 
own company, I don’t know that there is anything to prevent him 
from doing that. 

Mr. McHuen. This would suggest to me that irrespective of whether 
agreements or consensus are fixed where recommendations are trans- 
mitted, if such understandings or common industry viewpoint are 
arrived at, since this represents the chief executives in your industry, 
that point of view would necessarily have a great deal of effect with 
subordinates of that chief executive who are sitting on the govern- 
ing committees of the rating bureaus and advisory organizations. 
Would you agree with that ? 

Mr. Norrn. Certainly the chief executives know that both the ad- 
visory organizations and the rating organizations which have the au- 
thority and are licensed to take action—and I would assume that any 
chief executive who had arrived at a decision in his own mind as to 
what action is to be taken would know the course that it should take— 
but as a formal move on the part of the ALA, outside of recommend- 
ing things to the proper association for study. I don’t recall any 
binding action being taken by members. 

Mr. McHueu. Apparently you keep drawing the distinction be- 
tween what is a binding recommendation and any other informal dis- 
cussion that results in a consensus among the members. Is that correct? 

Mr. Norru. Very seldom were consensuses taken. Only when there 
was a difference of opinion and it had to be resolved as to whether 
or not one group of men might be for or against something, did we try 
to find out how the membership felt. That is as far as the consensus 
ever went, so far as I know. 

Mr. McHvueu. Mr. North, isn’t it true that the companies that are 
represented in the American Insurance Association for the most part 
are represented on the governing committees of the various advisory 
organizations and rating bureaus ¢ 

Mr. Norrn. Certainly. 

Mr. McHveun. Senator, I would like to place in the record now and 
make reference to a chart which the subcommittee has prepared as a 
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result of a series of inquiries directed by the subcommittee to all of 
the different State rating organizations, advisory organizations and 
inspection services oper ating throughout the c ountry. 

Senator Harr. Without ‘objection, it will be received and further 
identified. 

(The chart referred to may be found on p. 2227.) 

Mr. McHven. This chart, Senator, is entitled “Company Groups 
Most Active on the Governing Committees of Advisory and Service 
Organizations.” 

if you will observe, Mr. North, on the left are approximately 20 or 
22 companies, and then on the top is a list of the various advisory 
and service organizations. 

As the legend indicates, the figure shown in each block for each 
group represents the number of years out of the most recent five on 
which the group was represented on the governing committee. 

You will notice that the 20 or 22 companies selected are among the 
leading, if not all the leading, companies, in terms of premium volume 
in the fire field. This chart shows that for the 5- year period, for 
instance, taking the first one, Hartford Fire Insurance Co., as you 
can see right across the board, had a member for each of the 5 years 
in question on the governing committee of that advisory organization. 
The exceptions, of course, are noted here in the case of interregional 
insurance conference and multiperil insurance conference, and is indi- 

cated in the footnotes; it is because of the fact that this information 
was only furnished for a 1-year period. The same thing applies for 
practically all of the principal companies where it is shown that each 
of the companies has had a member on the governing committee of each 
of these advisory organizations for periods ranging from 3 to 5 years. 
In many cases each company had a man on each organization for each 
of the 5 years. 

The second chart, Senator, is a chart which attempts to do the same 
thing—— 

Mr. Norrn. Could I interrupt at this time? 

Mr. McHuen. Yes, we would be happy to have any comments you 
would like to make, Mr. North. 

Mr. Nortru. I would just like to draw attention to the fact, while 
you are dwelling on thie chart, that I expect if you had gone back 75 
years in the case » of some of these or ganizations, or 50, that you would 
find the same thing. This isnot—— 

Mr. McHven. This is not a new phenomenon. 

Mr. Nortu. These service organizations have been traditional with 
the business. These companies you have listed here are mostly 100 
years old and most of them helped organize these trade associations 
long before there was any Public Law, 15, and it seems to me—I am 
kind of proud of the record to see my own company down here, as a 
matter of fact. 

Mr. McHvusen. This is not to suggest there is anything improper 
about these companies being represented on these organizations. It 
is merely for the purpose of determining what degree of control ap- 
parently i is exercised by the major companies in the industry over the 
various organizations who are charged, by law, with the responsibility 
for filing and making rates and then in turn to relate back that inter- 
relationship to the various advisory organizations and trade associa- 
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tions such as you belong to, that you have been describing here, for 
the purpose of determining to what extent the organizations are able 
to implement and make effective any industry position on the different 
matters which are confronting the industry. 

Mr. Nortu. Of course, Mr. Counsel, it 1s possible we could have had 
one trade association do all this and then, of course, your chart would 
have been greatly reduced. But we just 

Mr. McHvueu. That fact was considered too, wasn’t it, Mr. North? 

Mr. Norru. This seems to be the way we have all liked to have these 
trade associations. They all have their peculiarities; they are proud 
of their traditions and old age and 

Mr. McHuen. You did consider the possibility of having one 
association do it, didn’t you? 

Mr. Nortu. I suppose it is possible. It has never been done and 
nobody ever agreed that it should be done. I mean, you never could 
get a majority to agree to that, and that is a prevailing situation 
throughout the business. It is hard to get a majority to agree to 
anything. 

Mr. McHueu. There is some concern that if this were to be adopted, 
there may be some serious problems under the antitrust laws, Mr. 
North. My question is 

Mr. Nort. I can’t answer that question. I would have to consult 
counsel. I wouldn’t know. 

Mr. McHvueun. The second exhibit is entitled “Company Groups 
Most Active on Governing Committees of Rating Bureaus.” This 
chart, Senator, is intended to do pretty much the same thing as de- 
scribed in the case of the advisory organizations, showing with refer- 
ence to each of the companies in question the number of the repre- 
sentatives on the governing committees of the various rating bureaus. 
We have collected here the principal rating bureaus operating through- 
out the country. 

Senator Harr. Without objection, it will be made a part of the 
record. 

(The chart referred to may be found on p. 2224.) 

Mr. Nortu. Mr. Counsel, Mr. Hart, I think the same statement 
ought to appear in the record that I made in regard to the advisory 
organizations. These listed here are rating bureaus and I take it the 
board of governors or the executive committee of these rating bureaus 
are what you have reference to. We could have had one and in some 
phases of our business we do have one, and still it would be legal. It 
would come within the law as it is now written. But again, some of 
these organizations are 75 or 100 years old, and their local aspect has 
recommended their continuation as in many respects they are close 
to the people, and I think myself it has been a good thing. But I say 
from a legal standpoint we could have had one. The casualty end 
of the business has one rating organization. 

Senator Hart. Thank you, sir. 

Mr. Norrn. And I would also like to say that there is a terrific 
investment in these organizations, if you go back a number of years, 
not only personnel, but in the time it takes to go to meetings, the time 
it takes to try and judge the activities of the organizations on a sound 
basis, and while it would have saved money and time, had there been 
one there is no question but that the sacrifice of time had to be made 
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by the companies who were in the leading positions. I think that is 
a very logical development. I think it is a good thing. 

Mr. McHveu. To have one. 

Mr. Nortu. No. I think it is a good thing we have had it the way 
we have. I don’t know how you could have done this terrific amount 
of work that went into them over the years without calling upon the 
leading companies to do it. They have the personnel. They have the 
executives who had the experience, the know-how. It is quite logical 
that they should be called upon. The smaller companies couldn’t 
make that sacrifice. 

Mr. McHvueu. A number of the small companies, of course, are also 
represented on these advisory organizations. 

Mr. Norru. And some of them have been very helpful, usually 
chosen because they had men in their organization who knew what 
they were doing. 

Mr. McHveu. I would like to read to you from a letter dated April 
4, 1957, from Mr. John Neville of the AIA to Mr. H. Clay Johnson, 
which reads: 

Dear Mr. JoHNSON: At the recent program committee meeting you requested 
that I send you certain information from the minutes of the September 14, 1956, 
meeting of American Insurance Association at the Hotel Pierre having to do 
with the matters which the membership believes could be considered by the 
association. 

Feeling that you may wish to have a little more of the background in this 
connection, I am enclosing the preliminary material from the minutes which 
leads into this action taken as follows. 

There is a brief description of the report. It is entitled, “Report of 
Committee To Consider Ways and Means of Enhancing the Useful- 
ness of This Association,” and it concludes: 

It was duly moved; seconded, and carried that the following resolution which 
has heretofore been approved by the general committee be adopted by the mem- 
bership: As the association of senior executives in the fire, casualty, marine, 
fidelity, and surety field, American Insurance Association may consider any 
matter of policy affecting the welfare of the business and arrange for com- 
munication channels so that other industry organizations will be apprised of 
its recommendations. 

(The letter and minutes to which reference is made appear at p. 
3086.) 

Is that the position of the AIA as of the present time with reference 
to deciding matters affecting the welfare of the business and for com- 
municating this information with its recommendations to other or- 
ganizations ? 

Mr. Nortu. Are youasking me that or Mr. Neville? 

Mr. McHven. I amasking you, Mr. North. 

Mr. Nortu. I don’t think that is the present position and I think 
that—I don’t know what the date of that is. 

Mr. McHven. That is April 4, 1957. 

Mr. Nortu. My recollection is that that is not the position as of 
today. 

Mr. McHveu. That position has been changed ? 

Mr. Norru. I believe it has. I would have to ask Mr. Neville. 

Mr. McHucun. Mr. Neville, feel free to answer that question. 

Mr. Nevitie. Mr. McHugh, that does represent so far as I can tell 
an accurate minute at that time but when the committee of lawyers 
who looked into whether or not be should become an advisory organiza- 
tion came across that action, it was suggested and concurred in by the 
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neral committee that that statement would be interpreted to mean 
that we could request other organizations to make studies but we were 
tomake no specific recommendations as to rates or forms. 

That is the present position of the association as I recall it. 

Mr. McHvueu. Then you say this does reflect the accurate action of 
the association at the time and that in substance this does continue to 
bethe policy of the association ? 

Mr. Nevitte. The answer to your first question is that it was 
passed by the association. It does not continue to be the position of 
the association. It has been changed very drastically. 

Mr. McHvueu. And that was a result of the recommendations of 
the lawyers committee that you were doing things which might have 
required you to qualify as an advisory org: anization ? 

Mr. Nevitte. Well, I would like to answer that question this way: 
The lawyers were not unanimous in their opinion, but that action to 
which you referred was one of the matters which doubtless influ- 
enced the lawyers who believed we should qualify as an advisory 
organization. 

Mr. McHvuen. Even though you didn’t qualify as an advisory 
organization, then, apparently you were impressed enough with the 
recommendations of your lawyers concerning the things that you were 
doing so that you decided to change your tethod of operation. Is 
that. correct ? 

Mr. Norru. I would like to say on that, if I may, unless you want 
Mr. Neville to answer—— 

Mr. McHucu. No. You feel free to answer. 

Mr. Norru. I don’t read into that myself anything that we were 
doing but rather that could be done. I don’t know of any action that 
was taken actually that would have come within that interpretation. 
I think the lawyers were keen enough in their analysis of the situation 
to advise the membership to stay away from anything where there 
was a nebulous or a vague interpretation, and rather than run an 
risks involved, recommended that we change the policy, which we did. 
I don’t think it necessarily implies that any action had been taken, 
but, rather, that there was room for misinterpretation under what you 
just read. 

Mr. McHvucu. You don’t construe that any of the actions of the 
ATA previous to that time might have involved the transmittal of 
information affecting rates and rate regulation which was outside the 
scope of authority of the AI A? 

Mr, Norru. Certainly not in any formal way on behalf of the asso- 
ciation. If individuals did it, that came under the heading of their 
business. 

Mr. McHuen. I would like to read a portion of another memo- 
randum obtained from the files of ATA, a letter dated March 12, 1957, 
from Mr. Hale Anderson, Jr., of the Hartford Fire Insurance Co., 
attorney, addressed to Mr. H. Clay Johnson, whom you have identified 
as the chairman of this lawyers’ committee. For purposes of the 
record, Mr. H. Clay Johnson is sitting directly behind you. 

Mr. Nortu. That is correct. 

Mr. McHueu (reading) : 


Deak CLAY: I have gone ahead with the assignment described in your letter 
of February 11, 1957, to Mr. Neville and enclose a memorandum giving my views. 
They have been reached reluctantly and in full recognition that the question is 
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a difficult one. Please be certain I have an open mind on the subject and shay 
be very much interested in what the other gentlemen have had to say. With 
best regards. 

Re advisory organization, status of American Insurance Association. Op 
January 8, 1957, the general committee authorized the chairman to appoint a 
committee of lawyers to advise whether the association should qualify as an 
advisory organization. A report to be made to the general committee at its 
meeting on May 1. 


Then it goes on with a discussion of the various sections of the 
pertinent laws. 

Reading from the bottom of page 4, these questions were asked : 

Is the association collecting and furnishing loss or expense statistics? Is it 
submitting recommendations regarding rates? Is it formulating rules establish- 
ing standards or otherwise assisting in the making of rates? Grounds exist 
for concluding that some if not all of these activities are to be found in the 
factual picture. The association has interested itself in the earthquake ex- 
posure, if not as to rate, at least as to a form, the use or nonuse of which could 
have an effect on experience and therefore on future rates. The association 
has made recommendations to the interregional insurance conference as respects 
dwelling rates, such recommendations not having touched upon the rates them- 


selves, but having preliminarily advised interregional insurance conference as to 
what should be done. 


The establishment of a single rating organization would probably not, stand- 
ing alone, affect rates as such. At the same time, the association’s wishes in 
this respect might be taken as having a vital effect on the entire automobile 
rating program since such wishes if carried out would go to the very being 
of the rating organizations concerned. 

(The text of this memorandum appears at p. 3081.) 

Are you familiar with the discussions in AIA concerning the setting 
up of a single automobile rating organization ? 

Mr. Nortru. No, I am not. 

Mr. McHveu. This problem was never brought to your attention 
in any meetings you ever attended ? 

Mr. Nortu. Well, I don’t remember. 

Mr. McHveu. Would you consider that a discussion in ATA con- 
cerning this is so vitally related to the question of rates as to be out- 
side the scope of ATA ? 

Mr. Nortu. The only thing that occurs to me is that the problem 
of merging the third party liability national bureau rating and the 
physical damage rating has been a problem which has been before 
the industry in one form or another for many years. And it involves 
the question of personnel, the question of space, the question of com- 
piling statistical data and the attendant expense involved, and I 
think there have been many discussions over the years in one group 
or another as to whether the time had arrived when merger of these 
two rating organizations could be accomplished, which was a matter 
of policy. It had nothing to do with specific rates as such. That is 
all that I can recall being discussed. 

Now, Mr. Clay Johnson, whom you claim wrote that letter, is here if 
you would permit him to answer. 

Mr. McHveu. This is Mr. Anderson’s 

Mr. Nortn. He answered Mr. Anderson’s letter, didn’t he ? 

Mr. McHuen. The letter is directed to Mr. Johnson and apparently 
is in response to a previous request from Mr. Johnson. 

Mr. Nortru. Senator, would it be permissible to have Mr. Johnson 
answer that because I am sure he is much more familiar. 

Senator Harr. If Mr. Johnson can advise the committee helpfully, 
certainly. 
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Mr. JouHnson. Senator and Mr. McHugh, on this subject of advisory 
organizations I would like to say this, that the inference could easily 
be drawn from the questions asked by Mr. McHugh that the failure 
on the part of any trade association to qualify as an advisory organiza- 
tion somehow resulted in its being subject to violation of Federal 
antitrust laws. I think that is an improper inference and I wish the 
record to show that that isn’t a correct inference. 

Senator Harr. Mr. Johnson, draw your chair up to the table and 
feel free to ae, 

Mr. Jounson. The advisory organization sections of the all-indus- 
try rate regulatory laws were an appendage, so to speak, to the more 
important parts of those laws that had to do with the establishment 
and licensing of rating bureaus. The lawyers who advised with 
respect to those all-industry laws were never in agreement that the 
advisory organization sections were essential to state regulation for 
the purpose of satisfying the requirements of Public Law 15. 

Furthermore, Mr. McHugh mentioned the licensing of an advisory 
organization. An advisory organization is not licensed under the 
rate regulatory laws. All an advisory organization need do is to file 
its fundamental documents, its charter, and so forth, with the insur- 
ance commissioner and. 

Mr. McHueu. Does it get some sort of an approval to operate when 
it files its charter? 

Mr. Jounson. No. At least there is nothing in the law that pro- 
vides for any such approval to be given. The requirement is merely 
that if it wishes to occupy the category of an advisory organization, 
then it is required to file these documents and the law permits the 
Commissioner certain rights to order cease and desist, and so forth, 
in that instance. 

Mr. McHvueu. This means, then, that advisory organizations have 
little or no regulation by the States? 

Mr. Jounson. I didn’t say that. Advisory organizations are sub- 
ject to regulation by the Commissioners within their broad powers as 
well as the specific powers contained in the rate regulatory laws. 

Mr. McHvueu. Do you feel they are subject to the same kind of 
stringent regulations as the rating bureaus get ? 

Mr. Jounson. I don’t know what you mean by the word “stringent.” 
If you mean the same kind of regulation, the answer is obviously no. 
The rating laws are quite specific as to the regulation of rating or- 
ganizations, and it is much more particular. 

Mr. McHvueu. Didn’t you take the position yourself that there 
really was very little danger involved in qualifying as an advisory 
organization on the ground that this didn’t subject you to any onerous 
regulation by the States? 

Mr. Jounson. That is correct. And let me say on that that the 
inference also might possibly be drawn from the nature of this 
questioning that the reason some of the members of AIA did not 
wish ATA to qualify as an advisory organization was because they 
feared somehow that the supervisory authorities would be given too 
great a measure of regulatory power with respect to AIA. That 
inference could be drawn. That would be improper. The facts are 
that the ATA embraces within its membership, as Mr. North has 
indicated, many different types of organizations. It is a heteroge- 
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neous type of association. It has predominantly casualty companies 
predominantly fire companies, and predominantly marine companies 
within its ranks and some of these companies are nonbureau, as we 
call them. They do not belong to certain rating bureaus. Some of 
them are bureau in that they belong to all sotten Toalehin, and because 
of that diverse membership, there was quite a strong feeling on the 
part of some that it would be wrong for the AIA to give attention to 
rating and other problems that were being properly dealt with in 
other organizations in the business. 

Now, that had nothing to do with the legality of ATA’s doing that, 
It had nothing to do with the legal results of ATA’s doing that. It 
really had nothing to do with ATA’s qualification or nonqualification 
as an advisory organization. 

It had only to do with the individual members’ concept of what 
the AIA was, what its purpose was and what its functions should be. 

Mr. McHveu. Mr. Johnson, returning to the reasons for your de- 
cision not to qualify as an advisory organization, I direct your atten- 
tion to the letter which I previously read which was written by you, 
dated April 10, 1957, to Mr. Hale Anderson, Mr. J. Harry Cross, 
Hugh Harbison, and H. G. Roleke, to advise whether ATA should 
qualify as an advisory organization. Reading in part: 

While all of the committee would probably agree with Mr. Cross as to his 
interpretation of the law— 

I had better read from the beginning and give Mr. Cross’ view. 


I have heretofore circulated to the above named committee letter opinions 
received from Messrs. Anderson and Roleke. Mr. Cross has also circulated to 
the committee his letter opinion addressed to me under date of April 4. It 
would appear that all of the letter opinions are in substantial agreement both 
as to the facts relating to AIA’s method of operation as well as to the applica- 
ble law except for the point made by Mr. Cross which is that the law does not 
require the qualification of an “advisory organization” unless its recommen- 
dations are made directly to the insurers making their own filings or to rating 
organizations. 

I would like to ask you, Mr. North, if this isn’t an expression of 
view that your lawyers were substantially in agreement with refer- 
ence to the facts of operation of ALA up to that time, that you were 
in fact acting as an advisory organization and yet had not yet qualified 
as one? 

Mr. Norru. Well, you have the letter and that is the expression of 
the lawyers committee. I don’t say that the members—— 

Mr. McHvueu. You gave the impression there was a great difference 
of opinion on this subject. 

Mr. Norrnu. There was. 

Mr. McHven. This apparently is inaccurate, then. 

Mr. Norru. Well, certainly all the members didn’t agree. 

Mr. McHven. The lawyers agreed but the chief executives whom 
they were advising didn’t agree, is that it? 

Mr. Nortu. They certainly didn’t all agree. 

Mr. McHvueu. The chief executives? 

Mr. Nortu. That is right. There was no unanimity of opinion on 
the subject. . {eet 

Mr. Jounson. May I comment on that, Mr. McHugh? I think itis 
fair to say that the lawyers, as on any subject concerning which the 
law is rather obscure, had different points of view as to the types of 
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activities which fall within the category of advisory organization 
activities. After all, there is no statutory definition that is very con- 
cise or very definitive on that, and the lawyers arrived at the conclusion 
you described for different reasons. I think the record shows that 
each one had a different reason for concluding that, but when they 
rendered the joint opinion to the membership that it would be desira- 
ble, they didn’t say necessary, didn’t say urgent, they didn’t say 
imperative, but I believe the only indication they gave was it would be 
desirable for ATA to qualify as an advisory organization if it wished. 
That is, if the membership of the organization wished to do certain 
types of things. The lawyers didn’t attempt to say whether the AIA 
had been doing those things, whether they were going to continue, but 
they said it was a policy question as to whether the members of AIA 
wished to do those things; and if they did wish to do those things, 
then they should qualify as an advisory organization. If they did not 
wish to do those things, then there was no necessity or desirability of 
so doing. 

The membership then decided the policy question, that they did not, 
not for legal reasons but for reasons known best to themselves as to 
how they wanted to conduct their activities in the ATA, they decided 
they didn’t want to do the things that the lawyers described as within 
the advisory organization category. 

Mr. McHueu. By deciding not to qualify, then, as an advisory or- 
ganization, did the members then decide they would discontinue doing 
the thing which they had previously been doing? 

Mr. Jounson. That, I think, would be an unfair description of it. 
The members decided that they did not wish in the future to do the 
things that the lawyers described as coming within the category of an 
advisory organization function, whether or not—— 

Mr. McHueu. Which they had been doing. 

Mr. Jounson. Whether or not those things had been done in the 
past. The lawyers drew no conclusions about that nor did the execu- 
tives, but the future pattern was rather clearly defined and has been 
followed ever since. 

Mr. Peck. Mr. Chairman 

Senator Harr. Yes, Mr. Peck. 

Mr. Peck. Mr. Johnson, the laws to which you have been referring 
are the laws of the State of Connecticut; is that correct ? 

Mr. Jounson. Among others, the rate law of the State of Connecti- 
cut would be involved ; yes, sir. 

Mr. Peck. And the activities or lack of activities of the AIA were 
considered within the framework of the laws of Connecticut plus other 
laws; is that right ? 

Mr. Jounson. Yes, that is correct. 

Mr. Peck. Mr. Chairman, I would suggest that the pertinent por- 
tions of the laws to which Mr. Johnson is referring be included in the 
record at this point, sir, rather than in the appendix. 

Senator Hart. Without objection, if they will be submitted, they 
will be inserted at this point in the testimony. 

Mr. Peck. Thank you, sir. 

Mr. McHveu. Mr. Johnson is being asked to submit those laws? 

Senator Harr. Yes, it being understood Mr. Johnson will. 

Mr. Jounson. If I may interpret that, Senator, as meaning what 
we call the all-industry bill provision regarding—because otherwise 
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it would be necessary to submit the sections from all 48 or 49 rate 


a laws. 
{r. Peck. Whatever you think would constitute the framework of 


law which you and your lawyers’ committee considered at the time 
you reached your decision. 

Mr. Jounson. Yes. I understand. 

Mr. McHueu. This letter continues, Mr. Johnson : 


While all of the committee would probably agree with Mr. Cross as to his inter- 
pretation of the law, it does not necessarily follow that the AIA should not 
voluntarily seek the protection of the law as an “advisory organization.” The 
advisory Organization section of the all-industry type of rate regulatory law was 
inserted at the insistence of stock company members of such organizations in 
order to provide some protection against the impact of the Federal antitrust 
laws and it was intended that all stock company associations which performed 
the functions of submitting recommendations as to rates, forms, ete., should 
take advantage of this section by regarding themselves as advisory organizations 
and by duly filing their fundamental documents with the regulatory authorities, 
pursuant to the provisions of this section. 

The situation is quite different from that pertaining to a rating organization 
where the law provides for the actual issuance of a license by the commissioner, 
In the case of the advisory organization, no license or other formal recognition 
is issued by the commissioner and the real initiative must be taken by the ad- 
visory organization in order to gain the protection intended by the section. The 
supervisory powers which are given to the commissioner under the section with 
respect to advisory organizations have never been regarded as being so onerous 
as to persuade an organization not to seek the protection which the law affords, 
the underlying philosophy being “everything to gain and nothing to lose. 


Do I understand this to be an expression of your views that one of 
the purposes of the advisory section of the all-industry law was to 
permit stock companies to qualify so that they are technically subject 
to State regulation and, therefore, pursuant to the McCarran Aet, 


they are immune from antitrust prosecution ? 

Mr. Jonnson. I would prefer to say that the advisory organiza- 
tions section in the rating laws had the purpose of prov iding an addi- 
tional and specific area of regulation for the State commissioner and 
that it was designed to remove the impact of the Federal antitrust laws 
to that additional extent. 

The reason I say “additional” is because one shouldn’t assume from 
that that, without the advisory organization section in the rating law 
or without the qualification as an advisory organization, a trade asso- 
ciation performing these functions that we have referred to would 
necessarily be in violation of the Federal antitrust laws. I think that 
is an improper conclusion and no lawyers that I know in company 
ranks have actually said that. 

Mr. McHveu. You suggested that earlier, and if my question gave 
that inference—if that inference could be drawn—I agree with you 
that it would be improper and it was not intended. I was merely con- 
cerned with the jurisdictional problem, whether or not it is true that 
by qualifying as an advisory organization, it was the view of the 
industry—and it would be your view, I gather—that the antitrust 
laws could not apply to the type of action engaged in by that advisory 
organization ¢ 

Mr. Jounson. Yes, that isa fair statement, I believe. 

Mr. McHuen. Apart from the question of w hether or not the kind 
of things done may constitute unreasonable restraints of trade—but 
by qualifying, you are no longer subject to the Federal antitrust laws! 

Mr. Jornnson. Yes. Iagree with that. 
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Mr. McHueu. Can we assume from that that when you don’t 
qualify as an advisory organization and you remain a trade association 
in the capacity that you are now, then activities which the trade asso- 
ciation engages in may be subject to the Federal antitrust laws? 

Mr. Jounson. Well, I think that is a little too brief a statement on 
that. The words “may be,” I admit, are a qualification, but perhaps as 
a better description He oe 

Mr. McHvueu. Assuming that the activities rise to the dignity, if 

you will, of unlawful restraints of trade. 
” Mr. Jounson. But what I think should be added is this: that there 
are many lawyers, including myself, who have studied this question 
who believe that the principal protection under the all-industry rate 
regulatory bills against the impact of the Federal antitrust laws is 
in the regulation of rating organizations and the product—namely, the 
rate and form that is produced and filed by a rating organization— 
and as long as an advisory organization or any other group confines 
its attention to merely assisting or recommending with respect to that 
product, the test of State regulation occurs when that product is pro- 
mulgated and what takes place before it is used. ; 

The important thing is that an advisory organization doesn’t 
promulgate anything and doesn’t put anything into effect; it is the 
rating bureau that promulgates it and puts this into effect. And 
before that happens, the State regulatory authorities are given the 
chance to approve or disapprove that and that is extremely important, 
not only in the sense of compliance with State law, but also in the 
sense of avoiding the impact of the Federal antitrust laws. 

Mr. McHven. Mr. Johnson, wouldn’t you agree that the recommen- 
dations or the position taken by the chief executives in AIA are apt 
to have a great deal of influence and effect upon the industry ? 

Mr. Jounson. That suggests that the word “recommendations”— 
and again you use the word—aptly described the activities of the ATA, 
so you are speaking of what they might have done, not what they 
have done. 

Mr. McHucu. What they did previous to the change in the policy. 

Mr. Jounson. Well, those recommendations, such as they were, were 
few and far between, and they were in fields which were rather remote 
from the more formal activities of rating organizations. I think 
you realize that in the few instances in which AIA did consider rating 
or form subjects, such as earthquake, which was mentioned, that that 
is a—that was communicated, as you I believe have mentioned, not 
to a rating organization but to Inter-Regional, which is another 
advisory organization. 

Now, as you appreciate, the communication of a consensus to an- 
other advisory organization is not self-operative. It has no—it has 
not the effect of a promulgation or anything of the sort; and before 
that can really take the form of an actual practice, it has to be con- 
sidered by that other advisory organization and in turn communicated 
toa rating organization. Then the rating organization itself must 
embrace it, adopt it, and promulgate it and file it; and then the super- 
visory authorities must approve it before any public effect is felt 
from it. 

Mr. McHven. Before it is transmitted, it has reached the status 


of an understanding or agreement among the people who are party 
to it. 
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Mr. Jounson. No, I wouldn’t say it is an understanding or agree. y 
ment. Mr. North, I think, has carefully described the AIA function y 
as being that of merely permitting the expression of a point of view, kin 
and I think he made it clear for the record that the AIA membershi can 
has never considered those expressions of point of view within that M 
forum as being tantamount to an understanding or agreement. con 

Mr. McHveu. You call them a consensus, do you not? pro 

Mr. JouHnson. Yes, we do. ; y 

Mr. McHvueu. Doesn’t that represent a term connoting some com- y 
mon understanding concerning a particular matter ? y 

Mr. Jounson. ]t is common practice in any body where free opin- M 
ion is expressed to develop a consensus, and that is not for any pur- whi 
pose other than to indicate to those present how the majority feel can 
about something. That doesn’t mean that that consensus is going to eral 
be binding or going to be persuasive or going to be controlling in any 90) 
respect whatsoever, not even upon those who are indicating how they Ges 
fee]. In many instances the companies who indicated how they felt 
turned around and voted quite the opposite when it came to the rating = 
bureau level. I am sure we could Sacaind that if necessary. sure 

Mr. McHveu. Mr. Johnson, concerning the problem you have re- A 
ferred to which was considered by ALA, that of merging the two orde 
rating bureaus in the automobile field into one, in your opinion isn’t A 
this the kind of action that has a direct impact upon rates ¢ are 

Mr. Jounson. No. I think quite the contrary. Again you are TI 
speaking, I assume, of the advisory organization functions as they are you 
defined in the rate regulatory laws, and I think you will observe that of re 
in that description, in the rate regulatory law, of an advisory organ- ( 
ization function, it speaks of rendering assistance in the way of recom- v 
mendations or statistics to a rating bureau with respect to rates, so resy 
that when it gets into the broader field of what the sphere of activity boa’ 
of a rating organization should be, as to whether you should have two M 
or one to perform certain functions, that I believe has nothing to do con: 
with rates as such in the sense that rates are referred to in the rate M 
regulatory laws. mit: 

Mr. McHven. Mr. North, with reference to the type of activity una 
which is considered by AIA and in which presumably an industry bus 
point of view is involved or is sought, are you familiar with the activi- boa: 
ties within AIA or within the national board to deal with the problem N 
of the unauthorized direct writers, primarily Lloyds, who are doing firs 
business in the United States? rT 

Mr. Norru. Well, up to a point I am familiar with it. I know 
that the matter has been of some concern and I know there have tha’ 
been committees that were asked to study and look into it to see Sta 
whether there was anything that should or should not be done about basi 
it. unf 

Mr. McHvuen. Was there a committee not 

Mr. Norrn. To that extent, what the deliberations of the committee whi 
were, is a little hazy. Iam not sure; it was some time ago, but there may 
was a committee in the AIA, as your records will show, that did con- M 
sider this at one time, and I think that committee was discharged. kine 

Is it still in existence? y 

Mr. Nevitxe. Yes, it is. It has been suspended. It is not operat- mer 
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Mr. McHvcu. You were a member of this committee, Mr. North? 

Mr. Norru. I think I was. It goes back now some time. I have 
kind of forgotten. I have been a member of so many committees, I 
can’t remember them all. 

Mr. McHvuen. Are you familiar with the fact that there was a 
committee of the national board which was set up to deal with this 
problem ? . 

Mr. Norru. Yes. 

Mr. McHueu. Were you a member of that committee ? 

Mr. Nortnu. I believe I was. 

Mr. McHveu. I would like to read now, Senator, from a document 
which was obtained by the staff of the subcommittee from the Ameri- 
can Insurance Association. It is a letter from Mr. L. Vincent, gen- 
eral manager, National Board of Fire Underwriters, dated January 
20, 1955, entitled, “Questionnaire Regarding Direct Writing Activi- 
ties of Lloyds and Other Unlicensed Insurers.” It reads: 

Many of our member companies are becoming increasingly concerned over the 
inroads being made into their business—fire, marine, casualty, fidelity, and 
surety—by Lloyds and other unlicensed insurers not subject to full regulation. 
A committee has recently been appointed to investigate these activities and in 
order to get factual information, we need your assistance. 

A number of questions are then propounded, and some observations 
aremade. Mr. Vincent then concludes: 

The committee would appreciate any other comments or observations which 
you think might be helpful in this study, including suggestions as to a pattern 
of regulation of the activities covered by questions 1, 2, and 3 above. 

(The text of this letter appears at p. 3031.) 

Were you familiar with the summary dated May 17, 1955, of the 
responses to this questionnaire which were compiled by the national 
board ? 

Mr. Nortu. Well, 1 remember that it was done. I don’t recall the 
contents of what you have there, but it was done, I remember that. 

Mr. McHuex. Would you explain for the benefit of the subcom- 
mittee, Mr. North, just what the problem was with reference to the 
unauthorized insurer, in this case I think primarily Lloyds, doing 
business in the United States, and what action, if any, the national 
board took about this problem ? 

Mr. Norru. Well, I shall answer the second part of your question 
first by saying that as far as I can recall, the national board ap- 

inted a committee to look into it and took no action. The ap 
em, as I recall it, stemmed, and I guess it still stems, from the fact 
that Lloyds or their representatives are licensed only in about three 
States. The result is that when they operate in a State on a direct 
basis and not as reinsurance, there immediately arises the question of 
unfair discrimination in regard to taxes, in regard to forms which are 
not filed, in regard to rates which are not filed, in regard to coverages 
which have not been recognized by the States in which those forms 
may cover. 

Mr. McHveu. Are the States prohibiting Lloyds from selling that 
kind of insurance in this country / 

Mr. Norru. I do not think I recall that any State law specifically 
mentions Lloyds as being prohibited, but rather it mentions unau- 
thorized or unlicensed insurers. That problem goes in waves. There 
have been times when it has been serious and times when it fades out 
of the picture. I think it develops out of the world market situation. 





1498 THE INSURANCE INDUSTRY 


Mr. McHveu. Can unlicensed insurers do business in the States? 

Mr. Nortu. They can; they have. 
- Mr. MoHven. They are lawfully authorized to do business in the 

tates ¢ 

Mr. Nortu. Well, not by the State in which they are doing business: 
only from the State in which they have their original charter ow 
license. 

Mr. McHveu. But the unlicensed insurer can legally transact busj- 
ness within various States pursuant to the laws of that State? 

Mr. Norrn. If an unlicensed insurer—I am not stating this as a 
legal opinion, because I am not a lawyer—but if an unlicensed insurer 
operates in a State, first it takes some risks as an unlicensed insurer 
and second, I think the policyholder would have some lack of pro- 
tection in the event of a dispute or in the event of any legal service 
that would normally go to the insurance commissioner representing 
such a company. Most of us appoint an insurance commissioner ag 
an agent who may receive service if it is served on him by legal action, 
That would not apply in the case of an unlicensed insurer. They 
would have no agent representing them. 

Mr. McHueu. Mr. North, my question is, are there not types of 
State laws referred to as surplus line laws which specifically authorize 
the unlicensed insurer to transact business within the various States? 

Mr. Nortru. Now we are getting into another field, Mr. McHugh. 
We do not look upon that as a direct writing proposition. It is not 
a matter which has greatly affected the business, because I think 
there are only two States in which surplus lines are of any great 
moment, those being California and New York. Generally speaking, 
the problem in connection with Lloyds that was referred to in the 
information that you uncovered had to do with general writing of 
direct business in many States, where advantage was taken of a 
situation. They had no agents to represent them, they had no taxes 
to pay, they had no board assessments, they belonged to no bureaus. 
The free ride, so to speak, that they were getting was the order of 
complaint that we were concerned with—how to handle it, what to 
do about it, how it should be approached—these were the problems 
and discussion that took place in the industry. 
ean McHven. These are discussions which took place within the 

TA? 

Mr. Nortu. Well, they would take place on the corner of John and 
William Streets just as well as they would in the AIA, wherever 
you met. If you happened to run into a situation, you would be 
very inclined to ask your friend if he had run into anything similar. 

Mr. McHven. But a committee was formally set up within the 
ATA to deal with them ? 

Mr. Nortu. And the national board. 

Mr. McHven. Is it not true that the matter was brought to the at- 
tention of AIA on a referral from the committee to consider this 
matter at the national board ? 

Mr. Nortu. Well, you probably are better informed than I am on 
that, because I have not refreshed my mind on it, but there were two 
committees, and it seemed absolutely unnecessary to have two com- 
mittees doing the same job. Saving time and duplication seemed te 
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result in it being concentrated in one committee if they were going 
todo the same thing. 

Mr. McH ven. Is it not also true, Mr. North, that much of the busi- 
ness that was being written by these unlicensed insurers related to 
the type of business which the American market was not either pre- 
pared or was not willing to assume, and by that I mean to do the kind 
of business which involved the use of deductibles ? 

Mr. Norru. Well, I think you have made a very broad statement 
that I could not quite accept. In the case of my own company, I 
happen to know of risks which we have lost which we would be per- 
fectly willing to write and write at the filed rate in that State, which 
we have lost to Lloyds because of reduced rates which they offered on 
the same risk, and which represented practically the saving between 
the expenses that they would have had had they been licensed and 
those they had because of being unlicensed. That was the margin of 
difference. The deductible thing gets into another phase. There 
was and there is now an American market for deductibles. 

Mr. McHveu. Is it not true that that is a very limited market? 

Mr. Norrn. I think so. I think it is a limited market. 

Mr. McHvueu. Is it not true that Lloyds and some of the other for- 
eign insurers were willing to insure a great number of large American 
industries under the deductibles basis, and that generally the American 
insurance market has been unwilling to write that kind of insurance? 

Mr. Norru. There has always been an American market. As to 
just what the extent of it is, 1 do not know whether anybody knows 
until you try on a certain risk. But certainly Lloyds has for years 
been willing to write what we call large or catastrophe deductibles, and 
with the saving, on board charges, taxes, and so forth, they could make 
an attractive profit, there is no question about it. 

Mr. McHuen. Mr. North, from the analysis of the various cases 
that were referred to in answer to that questionnaire, is it not safe 
to say that a great deal of the business that people were complaining 
about going into Lloyds was because of the fact that that was large 
capacity business, written on a deductible basis? 

Mr. Norru. Well, I guess the answer would be yes. Most of the 
lines with which I am personally familiar fall into two categories: One 
where a large deductible had been offered as a means of cutting the 
rate or cutting the amount of insurance and avoiding the other ex- 

enses which I had mentioned, and the other on a pure rate-cutting 
sie without any deductible. Both types of risks have been lost by 
our companies, and those are the only ones I am familiar with other 
than hearsay. 


Mr. McHueu. What do you mean by taken on a “rate cutting 
basis” ? 

Mr. Norrn. I mean by that— perhaps “cutting” is not the word to 
use. That is a colloquial expression, and maybe you would not know 
exactly what I mean by that. But at a rate greatly reduced from 
what the American market offered. 

Mr. McHucu. It was because of the fact that the foreign insurer 
was taking a good deal of this business at a rate considerably lower 
than what the American market was getting for it that you were 


attempting to formulate plans to devise some method of dealing with 
this problem, is that correct ? 
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Mr. Norru. Well, we were trying to study the problem. Actually 
we never formulated any plan that I know of, but we certainly studied 
it, and we studied it from the standpoint you have already mentioned 
whether or not there was a market here that could be used, whether 
the public was adequately protected, and whether our agents were 
adequately advised, and whether there was a market available for 
it and what advice and counsel we could offer to our members and to 
the insurance departments of the States, who were likewise concerned 
with the problem; what advice and counsel we, as the industry, could 
offer to assist in either recapturing this business or in seeing that the 
unfair discrimination that existed on the expense side of the picture 
was rectified, either through licensing, insisting that they be licensed 
if they do business and that the unlicensed companies paid their 
regular freight, or that it be handled in some other way. 

We have never, so far as I know, ever devised what you might cal] 
a plan, and certainly nothing was ever done that was particular] 
effective. Lloyds themselves, and you have to know something about 
Lloyds to understand this problem, because Lloyds is not just a com- 
pany; it is not just an organization. You have groups at Lloyds that 
will accept business only on a reinsurance basis. You have other 
— which own syndicates that will accept only certain classes of 

usiness, and you have certain other groups who perhaps run a little 
short of premium and then invade a field with which their syndicate 
is totally unfamiliar and they will take risks for a while, and then 
when they lose money, they will drop them. I do not know how many 
syndicates there are in Lloyds: endbabby hundreds of them. 

But the control of those syndicates does not rest with any one body. 
As long as they are solvent and can put up the money, they can do 
business. They have no way themselves of controlling that, so if a 
syndicate wants to operate here through some medium, some repre- 
sentative, they take their own chances in operating in a State in which 
they are unlicensed as an insurer. They do not have to be licensed 
as a reinsurer. 

It might be that your good friend supplies a market at Lloyds for 
you for reinsurance. But in the name of Lloyds, an entirely different 
group or syndicate, maybe entered a State to write direct business 
on an entirely different basis than what is prevalent in that territory 
among the licensed insurers. You are not talking about the same 
people. 

Mr. McHvenu. With reference to the steps that were taken or con- 
templated to deal with the problem, do I understand you to say that 
what you were concerned about was giving advice to the insurance 
commissioners concerning how this matter should be dealt with? 

Mr. Norru. Some insurance commissioners were concerned with the 
fact that unlicensed insurers were operating in their State. They 
were anxious to know who they were and how they operated, either as 
a means of finding out whether there was anything they could do under 
the law, or whether they should do anything, or whether or not there 
was need for legislation to correct the situation. 

Many people in the industry were asked for assistance. 

Mr. McHven. Mr. Chairman, I would like to read now from a docu- 
ment obtained from the files of the American Insurance Association. 
It is a letter dated November 13, 1956, signed by John Neville, indi- 


hea 


sa 
Inst 
ties 
195¢ 
me. 


) 
lem 


mel 
can 
Ne’ 


bed ht bt ba ob ba tc 


4 
2 wa 


busi 





for 


the 
ure 
sed 


eir 


call 
rly 
out 
m- 
hat 
her 
3 of 
ttle 
cate 
hen 
any 


ody. 
1 do 
if a 
pre- 
hich 
nsed 


: for 
rent 
ness 
tory 
same 


con- 
that 
ance 


h the 
They 
er as 
inder 
there 


docu- 
ution. 
indi- 


THE INSURANCE INDUSTRY 1501 


cating that copies were sent to several different companies. It is 
headed : 

“Committee on Direct Writing Activities of Lloyds and Other Unauthorized 
Insurers. Memorandum of Meeting of AIA Committee on Direct Writing Activi- 
ties of Lloyds and Other Unauthorized Insurers Held at il a.m. on October 31, 
1956, in Room 3, in the Lawyers Club, 115 Broadway, New York City.” This 
memorandum has been reviewed by the chairman, Mr. Crafts. 

Mr. Crafts was the chairman of the committee to take up this prob- 
jem, Mr. North? 

Mr. Norru. I am not a member of that committee, or was not a 
member of that committee, and I do not think I am now, in the Ameri- 
can Insurance Association. I was in the national board. Maybe Mr. 
Neville could answer that. 

Mr. McHueu. Do I understand your testimony now to be that you 
were never a member of that committee in the ALA ? 

Mr. Nortu. Yes. 

Mr. Nevitie. Would you repeat your question, Mr. McHugh? 

Mr. McHvuen. Mr. Crafts is referred to in this letter. Is he the 
chairman of that committee in the ALA, or was he? 

Mr. Nevitie. He was the chairman in the AIA. He no longer is. 

Mr. McHuen. What company is Mr. Crafts with, Mr. Neville? 

Mr. Nevitie. The Fireman’s Fund Insurance Co. 

Mr. McHvuen. This memorandum continues: 


The NBFU committee consisted of Messrs. Black, Crafts, Herd, Mead, Miller, 
North, Smith, and Hullett, ex officio. The committee held four or five meetings 
in an endeavor to determine what should be done to correct what appeared to 
be a growing unwholesome competitive situation which was draining off direct 
business, much of which would normally be written by licensed companies. 


On page 2, I read: 


As a matter of interest, members of the committee commented that in the 
past there had been informal individual contacts with members of the committee 
at Lloyds, the purpose of which was to emphasize the competitive phase of their 
operations in the United States and to suggest that their reinsurance business 
was such that they should not permit a continuance of unfairly competitive 
situations. Lloyds’ representatives were usually found to be in agreement, but 
they were not in a position to control individual members. During such contacts 
with Lloyds’ representatives, it was continually pointed out that while the 
American market needed reinsurance facilities, it seemed to be very inconsistent 
to compete on a direct or fronting company basis with licensed companies if the 
atmosphere on reinsurance was to remain healthy. It was emphasized that the 
Lloyds attitude with respect to direct operations particularly in the multiple 
line field, seemed to improve when word was passed around that the NBFU 
committee had been appointed. The fact that no affirmative action was taken 
by the NBFU committee was indicated by some as a reason why the conditions 
were again deteriorating. 


(The text of this memorandum appears at p. 3066. ) 

The individual contacts with officials of Lloyds are referred to here. 
Would you understand from that, in line possibly with your previous 
testimony, that what is referred to here are threats to Lloyds that if 
they continued to compete on a direct basis with American companies, 
they were going to be cut off by reinsurance ? 

Mr. Nortru. Well, I smile at the use of the word “threat” because 
whatever contact I have had with Lloyds in the past, I cannot conceive 
that they can be threatened. 

Iexplained before that they operate as individual syndicates. Most 
of these syndicates have individual financing. They operate at Lloyds 
like a stock exchange; it is a place to go for a market; it is a market- 
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place. The people who are primarily interested in reinsurance con- 
tracts may have no concern whatsoever with taking business direct in 
any country, let alone the United States. 

Now, this problem that has arisen here is not peculiar to the United 
States, I might say. Other countries, including our neighbor to the 
north, Canada, have wrestled with this problem quite as we have, 
The contacts that were made at Lloyds by individual members of this 
committee and individual company executives were in the normal— 
so far as I know, I mean—were in the normal course of their own 
business relations with syndicates who carried their reinsurance 
treaties. It might not be limited to Lloyds—the Swiss and the Scandi- 
navian and the French and Italians are also very much interested in 
the reinsurance market, and the Germans, too. There is a good deal 
of bidding and trading on reinsurance among different countries, and 
it is quite apparent that executives who visit Europe would discuss 
their reinsurance problems not only with one market, but with another, 
I willsay that Lloyds is the 1: argest market. 

Now, if an individual like myself, for instance, were discussing a 
problem with our brokers who go to Lloyds to get their treaties, and 
the statement were made that some of your boys over here are raising 
the devil with our business out in Iowa or Utah or Nevada or some- 
where, they would say, “What do you mean ¢” 

“Well, we have just lost a piece of direct business, and they (Lloyds 
Syndicate) are not licensed.” 

“Well,” the answer will be, “I do not even know these people.” 

That was the difficulty in trying to do anything with Lloyds, be- 
cause one syndicate w ould not even know the other, and you had to 
find out who they were, and that is no easy a assignment. They come 
down through Canada or through some State where they are licensed, 
but operate - in States where they are not licensed. It is almost im- 
sossible sometimes to trace them, except when you talk to the insured 

imself and he is willing to show you his contract. If you ever see 
it, you will see on it the list of the syndicates who have taken a per- 
centage of the business. That is the only way you can ever trace it 
accurately. So the problem is not one confined to the United States, 
nor is it one that is simple of solution. The reason why it isa problem 
is because, as unlicensed insurers on direct business, it creates an iso- 
lated and rather unfair discriminatory picture, because there is an 
American market for practically all of the business. If the same 
freight had to be paid by Lloyds, they certainly could not charge the 
rate that they do. 

Mr. McHwuen. You suggest that there is an American market to 
cover substantially all of this business By that you mean the large 
capacity risk, wr itten on a deductible basis, that many large industrial 
organizations are seeking today ? 

Mr. Norra. Many have it today. 

Mr. McHvueu. I am asking you whether or not you are saying that 
there is adequate coverage in the American market for that type of 
insurance business ? 

Mr. Norru. I think there is adequate coverage. I do not know that 
the insured would think so. He probably might take the position, 
yes, he can get the coverage, but he cannot get it as cheap. 
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Mr. McHveu. Mr. Chairman, I would like to read now from a 
letter dated September 20, 1957, addressed to Mr. John Neville of the 
American Insurance Association, by Mr. A. J. Smith of United States 
Aviation Underwriters. This is again in reference to the problem 
under consideration concerning the kind of action or the approach 
to be taken by the special committee of the AIA to deal with this 
problem of the unauthorized direct-writing insurers in the United 
States. 

It begins: 


I thought it best to forward the accompanying report to you with this separate 
letter, rather than include in the report certain observations of a highly con- 
tentious nature. Nobody has suggested that we include with the report recom- 
mendations for correcting or improving the situation. Asaresult, my gratuitous 
observations in this letter may be completely uncalled for, and if you prefer to 
file this letter in the wastebasket, or return it to me, my feelings will not be hurt. 


Continuing to page 3: 


It seems to me the only practical answer to the problem lies in a simple and 
commonsense one, and that is that the companies here make it clear to under- 
writers at London that they will not tolerate continuance of a system under 
which they, the companies are on the one hand feeding the London market 
millions of premiums annually, while the market competes at rates which 
demoralize the domestic market. I wonder what would be the effect of a meeting 
in London * * * with the more substantial and leading syndicate managers 
and lead underwriters in the London market, at which, in all good common 
sense, the American executives would, first of all, endeavor to have London pull 
in its horns in the interest of all concerned and agree that underwriters, who are 
to be favored with American reinsurance, will not lend their support in direct 
competition with the licensed American market. At first blush, some may say 
this is a foolhardy thought. Of itself, it may be. The London market, and 
particularly Lloyds, is a complex thing. There are some underwriters at 
Lloyds who will not lend their support to direct competition with the American 
market over American business. There are others who will agree to nothing 
until they are forced to do so. I have a strong feeling that if, at a meeting 
such as I have in mind, the American market had behind its back a big club 
in the form of a threat to get together and organize a tremendous reinsurance 
pool here unless Lloyds mend their ways, much could be accomplished. I am 
sure Lloyds has far more to lose in the loss of American reinsurance premiums 
than they stand to gain through direct writing competition at low rates. In 
addition, there is a large and growing continental reinsurance market which 
has shown in recent years that it is expanding faster than the London market 
in reinsurance, and that this market could be included in a pool such as I 
visualize. 

(The text of this letter appears at p. 3142.) 

Mr. Neville, do I understand that you were obtaining the views on 
this —- of other groups that were being confronted with the same 
problem, who are outside of your association ? 

Mr. Nevitie. Yes, I made inquiry of several associations and indi- 
viduals, at the request of the chairman of the committee. 

Mr. McHuen. What other associations did you contact ? 

Mr. Nevitte. Well, as I recall this, Mr. McHugh, I was authorized 
to write a letter to the various associations in the business, such as— 
we did not write the national board, because the national board was 
already interested. I believe we wrote the Association of Casualty and 
Surety Companies, the Surety Association of America, and organiza- 
tions of that kind, asking if their members had any difficulty in the 
area In which our committee was interested. 

I also—I believe Mr. Smith’s letter—I am calling on my memory 
now—I believe Mr. Smith’s letter was written to me asa result of either 
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a phone call by me to his office requesting his views, or a letter which 
I may have written. 

Mr. McHven. Mr. North, this letter refers to the possibilty of a 
meeting in London of important officials in the American industry, 
dealing with the people in Lloyds with whom you were experiencing 
this competition. Can you tell the subcommittee what action was 
taken by the committee of ATA dealing with this problem with refer- 
ence to such a proposed committee ? 

Mr. Norru. Proposed committee, or proposed meeting ? 

Mr. McHuveu. Proposed meeting of members who comprised the 
committee to deal with the problem. 

Mr. Nortu. Well, they did not take any action, and the views ex- 
pressed in the letter you read by Mr. Smith were his personal views. I 
presume he is entitled to those. I know of no such meeting that was 
ever contemplated other than by him, and I never heard of one taking 
place, and I am sure the committee took no action. 

Mr. McHueu. Were those views shared by the other members 
of this committee? 

Mr. Norru. I cannot answer for them; I do not know. I am not 
on that committee for the ATA. 

Mr. McHuen. Mr. North, since you were not a member of that 
committee and did not meet with the committee in their deliberations 
of this problem, I would like to ask Mr. Neville or Mr. Johnson, then, 
to answer these questions. Mr. Neville, can you tell us what the 
position of the Chairman, Mr. Crafts, was with reference to conduct- 
ing a meeting at London of the nature suggested in Mr. Smith’s letter? 

Mr. Nevitte. Well, I never talked to Mr. Crafts specifically about 
the contents of Mr. Smith’s letter, so I do not know how he feels about 
those specific recommendations. But your committee has in its pos- 
session, I believe, some correspondence from Mr. Crafts which in- 
dicates that Mr. Crafts was interested, if it could be done on a legal 
basis, in having a meeting with the people in London. His views were 
not shared, by any means, on a unanimous basis. 

Mr. McHveu. Mr. Chairman, I would like to read now from a let- 
ter dated May 15, 1957, addressed to Mr. Ray Berry, general counsel, 
National Board of Fire Underwriters, from Mr. James F. Crafts of 
the Fireman’s Fund Insurance Co., who has previously been identified 
as the chairman of this committee of the ATA: 


DeAaR Ray: As you know, the American Insurance Association has a com- 
mittee researching on the direct writing activities of Lloyds and other un- 
authorized insurers. Fireman’s Fund is the chairman of that committee. 

In recent months, we have developed a substantial amount of rather startling 
information on the growth and severity of the unauthorized insurers’ activities 
in many fields of insurance. As some evidence of that fact, I am enclosing copy 
of a report made by our subcommittee to the membership of the association on 
May 2. 

Our program of procedure, which has been approved by the association, is to 
get all the facts that are available and then have a friendly sit-down with repre- 
sentatives of unauthorized insurers, with a view to discussing how unheathy 
and unnecessary competition could be curtailed and, if possible, eliminated. 
Failing in that endeavor, it is the thought of the committee that we would then 
turn to alternatives which it is generally believed would involve the enactment 
of protective statutes in the several States. 

In one of the recent meetings of our committee the question arose as to how 
far we could go legally, without giving adequate consideration to the application 
of the antitrust laws. Having in mind that you have full knowledge of the subject 
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and the problems, I said I would write you this informal letter and ask for your 
jnformal opinion. 

You are well aware of the fact that in the history of the business, this is not 
the first time that the kind of approach we have in mind has been attempted. 
When Mr. Haid was president of the IEA— 


What is LEA, Mr. North? 


Mr. Nortu. That was the Insurance Executives Association, which 
has gone out of business. 


Mr. McHven. Is that the predecessor organization, in part, to the 
present ATA? 


Mr. Norru. To the extent that it was confined to the fire end of the 
business, yes. 
Mr. McHuen. To continue: 


When Mr. Haid was president of the IEA, he made several trips to London and 
was very successful, through friendly discussions, in reaching certain under- 
standings that gave London underwriters continued freedom of action, but 
prought about realization of the fact that U.S. insurance companies were their 
largest feeders of business, and that it just did not make sense to set up a com- 
petitive condition which would eventually be injurious to both parties. 

Then there is the marine situation where, while rates are not agreed upon, 
there is a mutual respect for the operations carried on by the two friendly 
countries. 

The same thing is true in certain reinsurance fields, where a leader is estab- 
lished on one side of the water or the other, and the remaining market usually 
follows. 

At the next meeting of our committee I propose to suggest to them that I will 
be going to London this fall, and that I be permitted to have an informal meeting 
with the chairman at Lloyds or the committee, to review the kinds and types of 
unfriendly and unnecessary competition that our research has developed. I 
would expect one or two answers, the first being that the committee, having no 
power over its subscribers, would simply take it upon itself to influence its mem- 
bers to recognize the facts. The other possible answer is that as long as the 
committee has no authority over its subscribers, there is nothing they can do 
about it. In that event, I would suggest that their answer indicated that they 
would cooperate with us in setting up reasonable protective measures in the 
United States. 

One additional important observation. While I cannot speak with authority, I 
have during the past year or two been in contact with both the State and Com- 
merce Departments of our Government. While they have shown only a minor 
interest in some aspects of the insurance business, from time to time the question 
is asked as to why we export all of the insurances that we do. 

This does not mean that we can overlook the application of the antitrust laws, 
but it does suggest that there is more than an academic interest in our trying to 
find an answer, for one of the reasons that can be frankly stated is unfair and 
unhealthy competition. 

I shall be in New York for a short period next week and perhaps there will be 
opportunity to talk about this matter at that time, but if not, I would weleome 
your views, which I know will be on the constructive side, for the problems which 
our business faces are real and adequate answer must be found. 


Mr. Neville, did not the committee which Mr. Crafts headed, before 
it received advice from its counsel, agree that a meeting of this nature 
was desirable and would accomplish the purposes that were suggested 
by Mr. Smith, and which was also expressed in Mr. Craft’s letter? 

Mr. Nevitte. No. I do not believe they did, Mr. McHugh. 

If I recall your reading that letter, Mr. Crafts suggests that the 
committee perhaps had approved this as a course of action, a meeting. 
Ido not—I am quite sure that that never happened, although I am not 
suggesting that Mr. Crafts—Mr. Crafts probably thought it did. 


Mr. Jounson. May I comment on that, Mr. McHugh? 
Mr. McHvan. Yes. 
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Mr. Jounson. My companies were a member of that committee, so 
I have some familiarity with it. 

Mr. Crafts, I believe, was expressing his personal point of view 
ee the fact that he was chairman of this AIA com. 
mittee. 

The letter, as you have pointed out, was addressed to Mr. Berry and 
the national board. It was not a letter addressed to the AIA com. 
mittee. When he referred to a plan, I am sure that I am correct in 
saying that he was referring to a plan he had in mind and he perhaps 
hoped the committee would agree with it. I think the record wil] 
show that the AIA committee did not concur in any such plan, that 
Mr. Crafts’ proposed trip to England was a purely personal venture 
that he was not authorized by the AIA committee to speak for the 
AIA, for any companies on that committee, or for anyone other than 
himself. I believe the record will show that he confirmed that before 
- = on this trip. He confirmed it, I believe, by a letter to Mr, 

eville. 

Mr. McHveu. I would like to read that letter into the record, too, 

Mr. Cuumpris. May I interject just a moment? 

Mr. McHveu. Yes. 

Mr. Cuumpris. Just so the record will be straight on this matter of 
the unauthorized and unlicensed selling of insurance in the States, 
Mr. Johnson, you may answer this question. As I understand it, an 
insurance agent is licensed to do business with that unauthorized in- 
surance company ; would that be correct ? 

Mr. JoHnson. Quite the contrary, sir. Most State laws prohibit 
any unlicensed insurer from doing business in that State. More- 
over, they prohibit any agent or broker from dealing with any un- 
licensed insurer. The only exception is that which Mr. North referred 
to and Mr. McHugh referred to as surplus line laws which in some 
States do permit the placement of a risk with an unlicensed insurer, 
or part of the risk with an unlicensed insurer, where certain condi- 
tions have been met such as affidavits filed with the insurance superin- 
tendent showing that an attempt has been made to find a market for 
that risk among licensed insurers and the market was not available. 

Mr. Cuumeris. The reason I raised this point is that the record 
will be clear on exactly what we are talking about as to unlicensed and 
unauthorized insurers. Earlier in the hearings we had a situation 
where a company licensed, let us say, in the State of Illinois, does a lot 
of mail order business throughout the country. They are not licensed 
in the other, say, 30 States that they may be sending their insurance 
business to by mail. There has been a recent decision which disturbed 
the Federal Trade Commission to a great extent, because the State that 
this company is unlicensed in still has a lot of insurance being sold in 
that State, and that State is powerless to do anything because the cor- 
poration is outside of the State boundary. 

The reason I asked this question is that I want to make sure the 
record is clear on this point. You state that Lloyds, while it may be 
authorized to do business in three States, cannot go, say, into the State 
of New Mexico, where it is not licensed to do business. It cannot then 
go to that agent who may be doing business with three or four insur- 
ance companies within the States and say, “I would like for you to 
handle my business.” You say that is not proper ? 
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Mr. Jounson. Not permitted by law. 

Mr. Cuumpris. By the law of that particular State, unless Lloyds 
was authorized by the State authorities to do business in the State of 
New Mexico; there is no question about that ? 

Mr. Jounson. That is correct. 

Mr. Cuumpris. So the Senators who are not here will have to learn 
what you state through the reading of this transcript. I just wanted 
tomake sure that the factual situation was clear. 

Mr. Jounson I think that is a fair description of what the legal 
situation is. 

Mr. Cuumerts. Lloyds could neither go into the State of New 
Mexico and do business in that State, nor could the agent who is 
authorized by the State of New Mexico accept cae as a company 
through which it sells its insurance; is that right? 

Mr. Jonunson. Not legally, with the exception of compliance with 
the surplus line laws which I have referred to. 

Mr. Cuumpris. Thank you. 

Mr. Peck. But the fact remains, is it not true, Mr. Johnson, that 
they do go into those States ? | 

Mr. Jounson. Yes. 

Mr. Peck. And that is the trouble? 

Mr. Jonnson. All of these situations which have been referred to 
in this correspondence that Mr. McHugh has read, and the situations 
that Mr. North has alluded to, are instances, I should say, of direct 
writing activities by unlicensed insurers and in violation of the ap- 
plicable State laws. 

Mr. Peck. Offhand, Mr. Johnson, can you tell the subcommittee 
how many States of the 48 existing at the time of this correspondence 
did license Lloyds to do business ? 

Mr. Jonnson. I am speaking only from very broad recollection. 
I believe Lloyds are authorized to do business only in the States of 
Illinois and Kentucky, but I shall be glad to check that. 

Mr. Peck. I believe those statistics can be found by the subcommit- 
tee. But the problem of unlicensed, unauthorized selling of direct 
insurance in the other 45 or 46 States does now constitute a problem, 
as it did at the time of this correspondence; is that true, sir? 

Mr. JouHnson. Since Mr. North has discussed that, I woud like 
him to respond to that question. 

Mr. Norru. Yes, I say it is still a problem. The intensity of the 
problem varies with the desires on the part of the syndicate that is 
trying to write the business. 

As I said before, it goes in waves. There are periods when they are 
very inactive, and there are periods when they are active. Whether 
they get scared off or not, I do not know. 

Mr. Peck. Mr. North, can you imagine that any responsible execu- 
tive of an insurance company would not be bothered by that sort of 
problem ? 

Mr. Norru. I think every responsibile executive is bothered by it; 
Ithink he is concerned about it. 

Mr. Peck. By “executive” I mean executive of a large or small 
company, a stock company or a mutual company, a bureau company 
oran independent. I am talking about any company. 

Mr. Norru. There was no attempt in my remarks to limit the con- 
cern just to stock companies. I am sure that mutual companies and 
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reciprocals and others who are licensed insurers are just as concerned 
as we are about the problem. 

Mr. Peck. It would be a arene of the insurance business, the 
same way as malpractice might be a problem of the medical profes- 
sion ¢ 

Mr. Norru. Exactly. 

Mr. Pecx. And it isa matter of concern to everybody involved ? 

Mr. Norru. Yes, including the supervisory officials of the States, 

Mr. Peck. Including the insurance officials of the States? 

Mr. Nortu. Yes, sir. 

Mr. Cuumeris. May I ask a question ? 

Senator Harr. Proceed. 

Mr. Cuumpris. On the questions I asked Mr. Johnson a moment ago 
about the unauthorized selling of insurance in States where they have 
not obtained a license to do business, how much selling of insurance 
is being done in those States, would you say ? 

Mr. Nortu. By Lloyds? 

Mr. Cuumeris. By any company that is unauthorized to do busi- 
ness. Is ita prevalent thing? 

Mr. Norru. I cannot answer your question as to how much, because 
I really do not know. As a matter of fact, I doubt that any such 
figures are available. But it is being done. I think some of your 
insurance commissioners could answer the question a lot more accu- 
rately, because I think they have ways of finding out that we in the 
business do not. But it is being done today. I do not think the 
pressure on this Lloyds matter is as great today as it was at the time 
this memorandum was written. But it does go on. It continuously 
goes on, not only here but in other countries. They have the same 
problem in Canada. 

Mr. Cuumpris. Then if there is selling of insurance without a license 
in certain States, it is up to the State authorities, the insurance com- 
missioner or the attorney general to take steps to prevent it ? 

Mr. Norru. Yes. 

Mr. Cuumeris. Have there been any State laws enacted which would 
be designed to prevent a foreign insurance company from coming into 
certain States to make it prohibitive for them to sell insurance in that 
State ? 

Mr. Nortu. I shall give you the general answer of “Yes.” If you 
want specifics, I would have to call upon a lawyer, who is more familiar 
with the laws on that point. But in general, the States do have laws 
which prohibit them. 

Mr. Cuvumenrts. In regard to the letter which Mr. McHugh read, 
have there been any movements on your organization’s part to encour- 
age enactment of statutes which would prevent a Canadian company, 
for instance, from coming into the United States to sell insurance? 

Mr. Norru. It is my recollection that in one or two instances, we 
were asked what type of legislation would we recommend to assist 
in this problem. If I remember correctly, a situation arose once in 
the State of Montana. Because of the licensing of a foreign com- 
pany that wanted to show a license in some State, and then write busi- 
ness in many other States in which it was not licensed. But if the 
company could show entry into the United States, it had some public 
appeal, we shall say. 
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Those situations do come up, and we are asked from time to time, 
but that would not come within the ATA’s province, by the way. It 
would be more apt to come in other trade associations who have legal 
departments and who do attempt to assist the insurance commissioners, 
from time to time, in their problems similar to the one you mentioned. 

Mr. Cuumeris. Thank you. 

Mr. McHvueu. Mr. North, are you suggesting that all of the kind 
of business involved in this direct writing business, which was the 
subject of the subcommittee’s study, is in violation of the msurance 
regulations or the laws of the various States? 

Mr. Norru. Well, Mr. McHugh, | suspect that is a very broaa way 
of wording the question, and I am just hesitating because I am not 
quite sure that I got what you are driving at. 

But if the laws of the State prohibit an unlicensed insurer from 
writing in that State, then that is the answer. 

Mr. McHveun. Is not some of this business being written under 
the surplus line laws / 

Mr. Norru. Well, under surplus line laws, you have a specia) con- 
dition where an unlicensed insurer—that is unlicensed for general 
business—may accept business, and become liable for the tax when 
they do. Certain affidavits have to be filed, particularly by the assured, 
who claims that he has exhausted the local market, cannot find a place 
for this particular risk or this particular business, and asks to avail 
himself of the surplus line law. 

Now that happens every day. 

Mr. McHvueu. My question, Mr. North, was this. Is it not a fact 
that a good deal of the business that you were complaining about here 
is business that was written under surplus line laws? 

Mr. Norrn. No, I do not think so. We have had surplus line situa- 
tions for years. That is an old chestnut. I think what we were con- 
cerned about, the problem we wanted to study, the reason why the 
committees came into existence, was not the surplus line business, but 
the direct business for which an American market was available. 

Mr. McHueu. Perhaps you can help the committee in some of these 
cases Which were submitted in answer to the questionnaire sent out by 
the board to determine what the extent of the business was. In a 
memorandum dated May 17, 1955, under the caption of “Land O’ Lakes 
Creameries’”’— 
written by Lloyds, February 1, 1954, total reporting form premium, $25,972 
(of which we have 50 percent) written by Lloyds with a $10,000 deductible and 
at considerably lower rates. 

Land O’ Lakes: The nationwide fire reporter and separate inland marine 
coverages were written in capital stock companies for many years. We had 
both covers through the Wallrich Insurance Agency at Shawano, Wis., for 
several years prior to February 1, 1953, when the account went 50 percent 
to the Automobile of Hartford and 50 percent to the Aetna Fire. On February 
1, 1954, our fire reported rate quote of 41 cents on a provisional amount of $10 
million was presumably accepted by the insured, but the policy was returned 
for cancellation about February 15, 1954, as well as inland transportation poli- 
cies which produced an annual rate of approximately 4 cents. Our contract was 
supplemented effective February 1, 1954, by London Lloyds via R. N. Crawford & 
Co. of Chicago at an annual rate of 25 cents, with an aggregate deductible of 
$10,000, which, on a provisional amount of $10 million, would produce a maximum 
tate of 35 cents to the assured, fire, extended coverage, sprinkler leakage, and 


transportation, against our fire and inland cost to the insured of 45 cents per 
annum without a deductible. 


(The text of this memorandum appears at p. 3032.) 
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Are you suggesting that Land O’Lakes placed this business with 
Lloyds, which may have been in violation of any State laws or any 
State regulations? 

Mr. Nortu. Well, if Lloyds is not admitted to do business—is this 
in the State of Wisconsin ? 

Mr. McHveu. The State of Wisconsin. 

Mr. Nortu. If Lloyds was not admitted to do business, and this is 
a direct business, they are in violation. I think you have indicated 
in your letter there that there was an American market. 

Mr. McHveu. But the American market in this case was not in- 
clined to sell the insurance at the same low price, is that it? 

Mr. Norrn. The American market was subjected to filed rates in 
the State of Wisconsin. They had to abide by the rates that had been 
filed in their behalf by the rating bureau in the State. They had 
no way of changing that filing, unless they wanted to file a deviation, 
which they could do. 

Mr. McHveu. If Lloyds was selling this business as an authorized 
licensed writer in Wisconsin, then there would have been no viola- 
tions of any State regulation ? 

Mr. Nortu. No violation. The only advantage that Lloyds would 
have had over the American market would be the question of expense, 
which might enable them to produce a rate much lower. They have 
no agents in the State, pay no taxes there, unless they volunteer to 
do it, and they belong to none of the associations, have no dues or board 
charges. So obviously, from the expense standpoint, they had a 
considerable advantage. But there would be no question of legality. 
That is the answer to your question. 

Mr. McHveu. But would this description of the transaction lead you 
to believe that Lloyds was writing direct business in this State? 

Mr. Nortn. Right. 

Mr. McHueu. Without receiving a license ? 

Mr. Nortu. I would say so. 

Mr. Jounson. Mr. McHugh, may I comment on that? 

The legal problem here is one with which you are, I am sure, 
familiar. It is a question of what constitutes doing business within 
a State. That question, as you know, arises in very many instances 
involving State laws, having to do with the licensing of activities. 

It is a question of, what are the indicia of doing business within a 

articular State? As Mr. North has indicated and as that description 
indicates, apparently the risk was written through brokers whose 
location was not in Wisconsin but in Illinois, in Chicago. So the legal 
question would obviously be whether the acts referred to took place 
within the State of Wisconsin in a manner such as to constitute doing 
business within the State of Wisconsin and in violation of Wisconsin 
law. I do not think any of us wishes to express any categorical 
opinion on that. It depends on the facts in each instance. But that 
is the problem, broadly speaking. 

Mr. McHveu. This memorandum recites a whole host of such in- 
stances. Among the companies that are listed as engaging in this 
kind of business, the industrial concerns or commercial concerns seek- 
ing this kind of insurance besides Land O’Lakes, are Pillsbury Mills, 
Inc., Minneapolis, Minn.; Cudahy Packing Co., Transport Manufac- 
turing & Equipment Co., Consolidated Badger Cooperative, Omaha 
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Stock Yards, Atlantic Elevator Co., Ford Motor Car Co., Quaker 
Oats Co., Pittsburgh Steel Co. , Pennsylvania Salt Co., Du Pont Co. 
In the case of Pittsbur oh Steel, are you suggesting that business was 
lost because they w: anted it ona deductible basis, and then were not 
able to get it here? Are you suggesting that companies of this 
stature are engaging in transactions which are not within the strict 
confines of the insurance laws and regulations within the States 
where they operate? 

Mr. Norru. Are you asking me the question ? 

Mr. McHveun. Yes. 

Mr. Norru. I do not think the size of the company or the stature 
of the company has any particular bearing on the matter if their 
insurance buyer can find a market for his product and he is satisfied. 
He could go to London himself and buy insurance if he wanted to, 
and as long as he and his board of directors is satisfied to have what 
they want, “I do not see how we can prevent them from doing it. So 
it is not impossible that the companies that you enumerate could have 
found a market for Lloyds insurance that suited a particular situa- 
tion that they wanted coverage upon. 

Now, if it was not av ailable in the American market, they always 
have access under the surplus line laws. If it was available but not at 
the terms at which they insisted on buying it, they can shop the world 

market for it, and that is done every day. 

I do not know whether you can read into this a statement that 
there is something wrong with what these well-known companies 
have done, because they have insurance buyers who roam the globe 
looking for what they can find. 

Mr. McHvcu. These are knowing, skilled insurance experts, are 
they not ? 

Mr. Norru. I would say “Yes,” without knowing that every one 
of the companies you have mentioned has a trained insurance buyer 
in their employ who is looking for any bargain he can get. 

Mr. McHueu. How would a company like Pittsburgh Steel 

Mr. Norru. I cannot answer the question about Pittsburgh Steel 
because I do not know anything about it. But some of those you 
have read were insured in my company, and I happen to know some- 
thing about it. 

Mr. McHvuen. A company like Du Pont, I assume, must have 
qualified insurance experts ? 

Mr. Norru. They do not insure everything. Du Pont likes to 
insure those things in which there is some risk involved. 

Mr. Jounson. Mr. McHugh, I think the record should show that 
the insurance laws we are speaking of pertain naturally to persons 
who come under those insurance laws; namely, companies doing busi- 
ness and agents and brokers doing business. So the insurance laws, 
generally speaking, proscribe any ; doing of an unlicensed insurance 
business by those persons who are a part of the insurance business, 
either as producers or as insurers. 

Insurance laws, generally speaking, do not proscribe acts by per- 
sons not coming under the insurance laws, namely, insureds who are 
placing their business. So I think, since your question implied some 
possible act of illegality on the part of those insured, I think we ought 
to have the record straight on that. 
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Mr. McHvueu. Mr. North, have there not been conferences in the 
AIA between officials of your association and officials of the steel in- 
dustry in which the steel industry attempted to persuade you as an 
industry to write certain kinds of insurance, generally involving large 
deductables, where apparently they had previously been unable to get 
insurance at the price they wanted ? ; 

Mr. Norru. Well, I think there is some truth in that, in that rep- 
resentatives of the steel industry did not feel that they had adequate 
coverage or coverage that they wanted, and they came to a repre- 
sentative body of the insurance executives to see if there was a way 
they could do it. 

Mr. McHven. They had previously been placing this insurance 
in the London market ? 

Mr. Norru. Well, either that or they had organized their insur- 
ance company to try to find a way, and their own insurance market 
could not find an adequate market without going to London to get 
the reinsurance, and here we go again. 

Mr. McHuen. Was there a great reluctance on the part of the 
American market to accede to their request for this coverage ? 

Mr. Norru. No; I do not think there was any great reluctance on 
the part of the American market. I think the reluctance stems from 
the fact that the steel companies were trying to lay down terms where- 
by the American market either could not meet it or did not want to. 

Mr. McHueu. But these same companies were— 

Mr. Norrn. As a matter of fact, the steel industry was insured in 
the American market at one time. 

Mr. McHvucu. The alternatives are that the company is either 
forced to insure this business itself or else it places it in markets out- 
side of this country ? 

Mr. Norru. Well, when you use the word “forced,” I do not know 
as I would use that word. I think the question becomes a matter of 
policy with the individual corporation as to whether or not they want 
to seek a foreign market, whether they want to take what is available 
in the American market, whether they want a combination of both or 
whether they want to go without insurance at all, or whether they 
want to organize their own company. They have many alternatives, 
and they are big enough to be able to do it. 

Mr. Pecx. Mr. North, for the record, I wonder if you would describe 
generally what is meant by the expression “surplus lines”? That 
expression has been used in connection with the subject under dis- 
cussion. 

Mr. Norru. Perhaps the easiest way and simplest way to describe 
it would be just to give you an example. 

Mr. Peck. All right, sir. 

Mr. Nortu. Let us say that the Ford Motor Co. is in the market for 
$500 million of insurance over and above what they now have. Let 
us say that what they now have has exhausted the immediately avail- 
able coverages in the American market. They have submitted this 
proposition to their broker and to companies already on the risk, and 
they say: “We are full; we cannot write any more. We shall get 


what reinsurance we can in the world market, but that is all we can 
pass on.” 
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Maybe they come up with some additional insurance that they have 
gotten by way of reinsurance. But Ford will say that it 1s not satis- 
fied with that, and they want a direct line under certain terms, which 
they would like to have covered. Now, if we are unable to supply 
them, and if the States in which the Ford properties are located do 
not have a direct Lloyd’s licensed connection, such as Lllinois and 
Kentucky, they could rely upon the surplus line law of that State, 
and then they would get permission from the insurance department to 
approach that market because the local market had refused to carry 
the amount that they wanted and they would seek the surplus line in 
whatever market is available. 

Mr. Peck. Then the word “surplus” means, roughly, “additional” 
rather than “special” in any way ¢ 

Mr. Norrn. It could mean both, but probably in most instances, 
I would say it means “additional.” In some instances, the terms would 
be such that the American market could not supply it because of the 
filing restrictions on rate and form which has to be made in each 
State. 

Mr. Peck. Thank you, sir. 

Mr. Kirrrie. I would like to summarize what all this evidence has 
been leading to, all what you have been saying here, Mr. North. You 
are talking about surplus line laws, which permit a local company to 
buy insurance from an unlicensed company if it cannot find the needed 
insurance in their own particular State. 

We have raised the question here of the legality as against the 
illegality of these practices. Now, I am trying to find out what the 
complaint really is. Is not the real problem in the fact that, some- 
times, conformity with surplus line requirements is not, maybe, bona 
fide conformity? That is, a company could possibly find local under- 
writers, but for some reason or other, possibly because it could buy 
insurance for less some other place, the company would go elsewhere, 
although local insurance is available. 

Now, also, under “doing business” provision or the vagueness of 
the term “doing business in a State,” any company that can afford it 
can go outside the State and buy insurance from Lloyd’s in some other 
place where Lloyd’s can do business. There is nothing, really, to 
prevent any local company that needs or wants cheaper insurance from 
going to London or from going to any place where Lloyd’s is au- 
thorized and buy it from Lloyd’s at that particular place. So is not 
the real complaint, then, that because of the vagueness of the term, 
“doing business” and because of the failure to conform strictly with 
“surplus line” requirements, a situation is created where some of the 
foreign companies can go on selling insurance in States in which they 
are unlicensed at prices that are not fair. That is, because of the 
fact that some of the operating costs of these companies are lower, 
and because of the fact that, as you have described it, when they want 
a particular market, they will go ahead and offer below cost prices 
and then if they lose money, as you say, they will just go out of it. 
American companies are unfairly competed with. 

Is not your complaint really that the States do not have effective 
machinery to control these foreign companies, that although these 
foreign companies may be complying with the letter of the law, still 
the way they are doing business and the way the States are not able to 
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control them properly, they do have an undue advantage over Ameri- 
can companies ¢ 

Mr. Norru. You want me to answer that ? . 

Mr. Kirrriz. Yes. I realize it is not a very easy question to answer, 
but I want to see maybe if I can summarize your complaint in the way 
you have made it. 

Mr. Nortn. I think you have, and I admire your grasp of the situa- 
tion, because we are talking about a complicated subject which many 
executives in the business do not understand themselves. The fact 
that in the short time you have been exposed to it you have absorbed 
what you have, I think, is a compliment to you. a 

I could go one step further and say this, that yes, it is all bound up 
in the same problem; there is no question about it. But it is possible, 
as you indicated, to force business into a surplus line by the use of a 
gimmick. That can always be done. That is not new; that has been 
going on since the days of Marco Polo. 

Barter and trade have been with us forever. The only difference is 
that, in the world market, insurance is not hamstrung. They do not 
have their hands tied behind their backs. It is only in the United 
States where we seem to have gotten into this regulatory situation 
where we must compete with foreign markets under certain conditions, 
but where they have no strings tied and we certainly have. 

Now, that creates a problem. There are ways, of course, to inject 
into your specifications a condition which automatically throws that 
line into the surplus line market, just as you have indicated. How- 
ever, I did not understand Mr. McHugh’s question to deal with that 
as the important phase but, rather, the important phase of it and the 
reason why these committees were organized was to get at the every- 
day grist of the mill, the run-of-mine business that was being offered 
to us, and where we were being undersold, may I say, by unlicensed 
insurers operating in a State and who have none of the obligations to 
meet that we have to meet. 

That, I think, is what created the problem from within the industry. 

Now, we have lived with the surplus line laws for years. We know 
that business is bargained for and traded and gimmicks are inserted 
in order to steer it into that market because it may be cheaper. But 
that has not really been the basis of our concern. 

The surplus line situation, as I said, has been with us forever. The 
world market, for instance, is a very highly competitive market, and 
when we have to compete in the world market, we have to compete 
against companies who are not subject to very much regulation, nor 
are they subject to the same reserves that we have to maintain, and 
it is very interesting to observe that in other countries where insurance 
is a basic industry, they are helped by their government and their 
board of trade. 

Mr. Kirrrie. Since apparently some of these States have not found 
effective means for preventing some of these foreign companies from 
improper-type competition, is there anything that the Federal Gov- 
ernment can do? 

Mr. Nortn. That isa good question. I think the answer to it would 
take quite a little time. I think there is. 

Mr. Krrrrie. Would you care, possibly, to prepare some statement 
on this to be submitted at a later time? After all, one of the purposes 
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of these hearings is to find out what can be done on the Federal level 
to produce better and more just competition in the field of insurance. 
If you feel that you are really exposed to unjust, improper competi- 
tion from other sources, we would like to know about it. 

Mr. Norru. I think that can be done, but it would be an exhaustive 
thing, and I would hesitate to take the time of the committee to try 
to explain even my own views, which would be personal at this point, 
and I think you would get more for your money if you 

Senator Harr. The committee will welcome your expression. The 
record will remain open for several weeks, I know after these hearings, 
and no concluding date has yet been set on them. We shall be glad 
to have that expression. 

Mr. McHugh? 

Mr. McHueu. I have just one question. 

Mr. North, would it be fair to describe this plan which was being 
developed within the association for dealing with this problem as a 
kind of self-regulation of the industry within its trade association ? 
In other words, a plan being evolved by the industry of self-regulation, 
if you will, which is out from under any kind of government regula- 
tion, since your trade association is neither licensed nor qualified as 
an advisory organization. 

Mr. Norru. Mr. McHugh, I know of no such plan. What do you 
refer to ? 

Mr. McHvuen. The plan which has been described, in which the 
special committee that was set up in the association was working out 
amethod of meeting the competition. 

Mr. Norru. As far as I know, the committee never came up with 
any plan. 

Mr. McHueu. The committee met and discussed it, did it not? 

Mr. Norru. I think they discussed the problem, and I think they 
were studying the problem. At the moment, I do not know what they 
are doing, but I never heard of any plan. 

Mr. McHven. You did not know that they were discussing setting 
up a committee to go over to London? 

Mr. Nortu. That was one person’s idea. 

Mr. McHveu. No, I am not asking you that. Is it not a fact 
that at the committee of the association to consider this problem the 
question was discussed as to whether or not a committee would be 

formed to go over formally and present the views of the association 
in London ? 

Mr. Norru. If so, it was turned down. 

Mr. McHvueu. Was it discussed ? 

Mr. Norrn. I think it was discussed at one time, purely informally, 
but I do not think there was any support for it. 

Mr. Jounson. Mr. North has testified, Mr. McHugh, that he is 
not a member of that committee; I think I have previously testified 
that whatever ideas Mr. Crafts had along that line were not adopted 
by that committee, and no such a plan was ever formulated or 
carried out. 

I think we should deal with what the companies have done and 
not with what various individuals have said. 

Mr. McHvuen. Did other members of that committee share Mr. 
Crafts’ views concerning this committee to go to London? 
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Mr. Jounson. I cannot say which ones did or which ones did 
not. 

Mr. McHwueu. Were you present, Mr. Johnson ? 

Mr. Jounson. Yes, 1 was. All I can say is that the committee, or 
a majority of the committee, did not share that view and did not 
adopt the proposal. 

Mr. McHueu. Before a recommendation was submitted to you that 
this might involve antitrust violations, will you tell the committee 
of any other members of that subcommittee who agreed that this 
was a good course of conduct ? 

Mr. Jounson. My recollection would not serve me in that respect. 
I do not know. Perhaps Mr. Neville has some recollection of that. 

Mr. McHueu. Can you tell us who the companies were who were 
on the committee ? 

Mr. Nevitte. I can tell you who the companies were that were on 
the committee, yes. There was the Fireman’s Fund as chairman; 
Aetna Life affiliated companies. 

Mr. McHvueu. How did Aetna Life’s representative feel about it? 

Mr. Nevitte. I do not know. If I may explain that remark, these 
companies often, in our committee work, we do not know how people 
feel about things. They do not express themselves as to the central 
issue, and I have served with many committees where I cannot tell 
you how the individual members have felt on any specific item. 

Mr. McHveu. Who was the Aetna Life representative ? 

Mr. Nevite. I think it was a man by the name of Mr. Sibley. 

Mr. McHvueu. Mr. Sibley ? 

Mr. Nevitte. Yes. 

Mr. McHvueu. You do not recall any expression of views by Mr. 
Sibley at these meetings of this committee concerning this proposal ? 

Mr. Nevitxte. Specifically, no, I do not. I can recall a plethora of 
views which acknowledged that there was a problem, an interesting 
problem, but no specific view as to just exactly what should be done or 
whether people should go to London or not. 

Mr. McHveu. Who in your recollection did express approval for the 
motion to have a committee go to London to work this out with Lloyds? 

Mr. Nevitxe. Insofar as I know, the only committee member who 
stated that he thought that was a good idea, if it could be done on a 
legal basis, was Mr. Crafts, the chairman. 

ite. McHovexu. Would you say that all of the other members of the 
subcommittee disagreed with Mr. Crafts on this before they were 
advised that it might be in violation of the antitrust laws? 

Mr. Nevitte. There is no record of that, and there is no way I 
could know that. 

Mr. McHoveun. From your attendance at these meetings, you would 
have no knowledge as to whether or not the subcommittee disapproved 
this suggestion ? 

Mr. Nevitte. No; I would not, Mr. McHugh. I can only think of the 
result. It was decided that the proposition was not a feasible one for 
our association, and nothing was done. 

Mr. Peck. Mr. Neville, when was this meeting held? 

Mr. Nevitte. There was a series of meetings. 

Mr. Peck. When were they held, can you tell me, sir? 

Mr. Nevitie. I would say, and I am just talking from memory now, 
that there has not been a meeting in over a year, and I would say that 
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it extended probably—one year back and then a year and a half ahead 
of that—during that period the subject was discussed. 

Mr. Peck. Then there were three meetings, is that correct, three 
meetings over a period of a year or so? 

Mr. Nevitie. Probably more than three meetings. 

Mr. Peck. At all of which meetings there were conflicting state- 
ments made and questions asked, and no agreements of any kind 
reached ? 

Mr. Nevitxe. That is quite right. The way the committees which 
I am familiar with operate, silence does not mean consent. 

Mr. Pecx. I just thought, sir, that your poor recollection of the 
decision of the members of that committee could well be explained by 
the fact that the meetings took place a long while ago, and there 
were many views expressed, and that in the light of the fact that 
there was no conclusion reached, it might be almost impossible to 
attribute the lack of conclusion to any particular fact or any particular 
position or statement. Is this what you are trying to tell us, sir, that 
there was Just a great amount of material thrown together and no 
conclusion reached ? 

Mr. Nevitxe. I think that this Just merely indicates that this is a 
democratic organization and that different views prevail and people 
do not always express their different views the minute the subject 
comes up. This matter never did get any consent or approval to hold 
this meeting in London, although it was discussed for a considerable 
period of time. 

Mr. McHveu. Mr. Neville, do I understand that the motion to 
set up a formal committee to go over to London to discuss this matter 
was just postponed ? 

Mr. Nevittr. Mr. McHugh, are you referring to something that I 
said this morning ? 

Mr. McHveu. No, I am asking you now, concerning the formal ac- 
tion of AIA on this proposal, was this not offered as a motion to your 
committee to set up a subcommittee to go over to London to discuss this 
problem, and is it not true that the membership voted to postpone that 
action ? 

Mr. Nrvittx. No, the committee never acted. We had no recom- 
mendation to go to London, Mr. McHugh, in our records from this 
committee. 

Mr. McHvucnu. What action did the committee or the association 
itself formally take on this matter ? 

Mr. Nevittx. The committee, if I recall correctly, recommended 
that we hire outside counsel to tell us what our rights were in the 
premises. This committee recommendation was brought before our 
general committee, and it was not adopted. 

Mr. McHueu. I will read now from a document obtained from 
the files of ATA, entitled, “Confidential American Insurance Associa- 
tion, Third Draft, August 12, 1957, Memorandum of Meeting of ATA 
Committee on Direct Writing Activities of Lloyds and Other Unau- 
thorized Insurers Held July 31, 1957, in Room 3, Lawyers Club, 115 
Broadway, New York City.” Among other things, it says: 

Chairman Crafts opened the meeting with a discussion of recent develop- 


ments. There are indications that the number of fronting companies in which 


nonadmitted insurers have a financial interest is now somewhere between 50 and 
100. 
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The chairman briefly recounted some of the insurance accounts which have 
recently been lost to the London market, and among these were Burlington Mills, 
American President Lines, and Atlas Plywood Corp. 


On page 6, I find: 


After discussion, it was the consensus of the committee that a report should 
be made at the September 1957 meeting of the membership of AIA, including the 
following: 

The committee agrees that its research has produced adequate evidence with 
respect to the existence of unwarranted and unhealthy competition in the 
United States from unliensed carriers. It further agrees that this competition 
has been increasing. The committee’s files contain abundant evidence of the 
nature and extent of the competition, and concludes that no essential purpose 
will be served in continuing its special effort to support its recommendations, 
Accordingly, it considers that the research phase of its assignment has been com- 
pleted and that the time for some affirmative action is here; 

2. At the January 9, 1957, meeting of the association, the membership received 
a report of the committee which included a proposal that a friendly conference 
would be arranged with representatives of Lloyds when the committee’s research 
was completed. The majority of the committee now feels that that conference 
should be postponed. 

(The text of this memorandum appears at p. 3129.) 

So it was the feeling of the majority of the subcommittee that the 
conference should be postponed. 

Mr. Nevitie. The answer to that specific question is “Yes,” but I 
would like to go back a litle further and explain. 

Mr. McHueu. You tell me that the subcommittee is still in exist- 
ence? 

Mr. Nevitte. It is not a subcommittee, it is just a committee. Yes, 
it is still in existence. 

The report which was received by the American Insurance Associa- 
tion has a general and I would characterize it as vague reference to the 
possibility of a trip to London. 

Mr. McHuen. That report was submitted by this committee? 

Mr. Nevitte. That is right. 

Mr. McHoen. Did not it receive the approval of this subcommittee 
when it was submitted ? 

Mr. Nevitte. It received the approval of the committee, but there 
was no decision to go to London in it. The matter was being discussed. 
It may include a trip to London. I am just making words up now; 
I do not remember what it said. That report was read to the member- 
ship,and received. It was not approved. 

Mr. McHvuen. But that report would not be received by the mem- 
bership, or submitted to the membership, unless it had the approval 
of the committee, would it? 

Mr. Nevitte. No, it would not. 

Mr. McHveun. That is all, thank you. 

Senator Harr. Are there any further questions? 

Mr. North, thank you very much. Also, Mr. Neville and Mr. John- 
son, thank you very much. I know that it has been a long morning. 

The record will remain open for a stated period until the point 
where we close the testimony for the receipt of evidence. If, at the 
time noted for closing, you would like to submit an outline or sum- 
mary in response to the question as to what the Federal Government, 
in your judgment, might beneficially do in the public’s good, we would 
be very glad to have it. 

Mr. Jonnson. Thank you very much, Mr. Chairman. 

Mr. Norru. Thank you, Senator. 
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Senator Harr. The second and last witness for this morning is Mr. 
Lawrence Gilling, of Kansas City, Mo. 

Mr. Gilling, the committee is m receipt of your prepared statement. 
I wonder if you could summarize it. Or perhaps for better under- 
standing, it would be better to read it ? 


STATEMENT OF LAWRENCE D. GILLING, MEMBER, ASSOCIATION OF 
INSURANCE BUYERS, KANSAS CITY, MO. 


Mr. Giti1nc. Senator, before I answer that, there are two typo- 
graphical errors which I noticed last night and did not have a chance 
to correct. If those with copies of the testimony would turn to page 
3—in the second sentence, the reference to “ration bureaus” should 
be changed to “rating bureaus.” 

On page 21, in the fifth sentence from the top, the reference to 
“30-cent reduction” should be “30-percent reduction.” 

In answer to your question, Senator, it would be very difficult for 
me to summarize the material which I have here. I would, with your 
permission, prefer to read through it, eliminating some parts which 
Ihave marked as I go along. 

Senator Harr. Very well. The statement will be printed in full 
in the committee record. 

Mr. Gilling, would you please identify yourself ? 

Mr. Gitiine. I am a member of the Association of Insurance 
Buyers, which is a Missouri corporation, and which advises insurance 
buyers on where the best contracts for their needs can be obtained. 
We basically deal with small businesses, and to a lesser degree with 
individuals, advising them on their insurance purchases. I am a 
member of this association. 

Senator Harr. Thank you. 

Mr. Gittine. The following presentation on fire insurance and the 
recommendations made are on behalf of the public. 

For proper evaluation of its interests the public must be considered 
asa whole. The public is that vast multitude of insurance buyers on 
whom the industry is dependent for existence. They are, however, 
for the most part without representation in the important matter of 
their “costs” for needed insurance protection. 

In contrast, the large buyers of insurance have been adequately 
represented by the agents, brokers, and employed insurance managers 
and advisers who have sought every possible advantage for them. 
While these large buyers are not to be blamed for looking after their 
own interests, such concessions as are given them should not be con- 
sidered as being in the public’s interests. On the contrary, such con- 
cessions result in the companies’ operations being placed in sharp con- 
flict with the public’s interests. The vast majority of the public is 
actually used to absorb large premium concessions made to the small 
minority of large business. This is done through overall increases in 
the cost of insurance offered the remainder of the public. 

The system of State supervision over the fire insurance business 
has actually promoted such practices against the public’s interests. 
Further, this “system” has gone out of its way to sustain and defend 
rational principles in rating formulas which are in basic error, as 
well as condoning other practices, all of which are against the pub- 
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lic’s interests and which have cost the public billions of dollars jy 
overcharges for insurance. 

Except for this Senate investigation, there has been no other means 
through which the public could expect to be heard effectively. The 
public has been lulled into complacency through the dissemination 
of false and misleading information and theories. As a whole, these 
buyers controlling large premium volumes have been placated by 
concessions to them at the expense of the many. Meanwhile, the rest 
of the buyers have been made subservient to the companies’ interests, 


FIRE INSURANCE 


Discriminatory rate practices: The cost of fire insurance is deter- 
mined by rating formulas promulgated by the rating bureaus which 
are represented to be quasi-public in nature, serving both the com- 

anies and the insureds. However, they are not under public control 

ut under the control and direction of certain leading stock fire com- 
panies who, in turn, are members of the National Board of Fire Un- 
derwriters. 

It is our view that the operations of these rating bureaus are con- 
ducted against the public’s interests. 

Discriminatory practices are prevalent throughout the rating sched- 
ules and the vast majority of the public is used to subsidized the in- 
surance costs and benefits of a small minority. 

By means of discriminatory practices, high rates are levied on so- 
called “preferred risks,” a term of the trade applicable to ordinary 
citizens and their interests. These are the average buyers of insur- 
ance who are impotent against such practices and are without organ- 
ization or representation. These “preferred” insureds constitute the 
majority of the public. Against them the companies have long en- 
gaged in discriminatory treatment in the insuring of their dwellings. 
Against them the companies have allied themselves with the large 
buyers and particularly the extra large risks who have organization 
and influence and can, if desired, affect the operations of the com- 
panies through political means—chambers of commerce and trade as- 
sociations. In recent years the companies’ alliances with some of 
these larger risks has become even more closely knit through inter- 
corporate ownership, resulting in insureds and insurers having a 
common interest in seeking monetary advantages through the medium 
of discrimination in insurance practices. 

During the 5-year period from 1951 through 1955, inclusive, the 
State of California is credited by the national board in their statis- 
tical reports with total earned premiums of $496,726,000 and an over- 
all loss ratio of 39.3 percent. Of this amount, $120,095,900, or 24.18 
percent, was on “preferred” dwelling business on which the loss ratio 
was only 28.8 percent; $22,595,295 was on “preferred” offices, banks, 
hospitals, sanitariums, and educational institutions, which had col- 
lectively a 25.47 percent loss ratio. 

In Florida, where the average loss ratio on all fire insurance busi- 
ness was 37.4 percent, 27.7 percent of all business was on dwellings 
with a loss ratio of 30.7 percent. On offices, banks, hospitals, sani- 
tariums, and educational institutions, which comprised 5 percent of 
the State’s total volume, the loss ratio was only 27.13 percent to earned 
premiums. 
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In Minnesota, with an average loss ratio of 41.8 percent, dwellings 
comprised 18.39 percent of all business written with a 29.8 percent 
loss ratio, whereas offices, banks, hospitals, sanitariums, and educa- 
tional institutions equaled 6 percent of the total volume and developed 
only a 19.11 percent loss ratio. 

These are isolated illustrations of the loss experience on preferred 
business compared to the average of all business. Contributing to 
the overall average loss ratios are other groups of preferred business. 
Offsetting this good loss experience are the special hazards and large 
risks which develop loss ratios way out of proportion to their premium 
contributions. 

The total pure national loss ratio to all earned premiums for this 
5-year period was 43.2 percent, according to the national board. 

The cooperation of agents, agencies, and brokers is obtained by the 
insuring companies through extremely high commissions paid on 
“preferred risk” business. Current commissions to agents on “pre- 
ferred” business is as much as 45 percent of the premium collected. 

Under the State supervisory system no control exists or is attempted 
over agent’s commissions paid by the companies. The public, with- 
out representation in such an important matter, is being and has been 
victimized by the companies. 

The elimination of discriminatory practices, which are in conflict 
with State statutes as well as the public’s interests, must start with 
the standardization of agents’ commissions. Commissions should be 
the same on all business. Further, no concessions in ratemaking 
should be given one group of insureds with respect to other groups. 

However, the only certain way to eliminate discriminatory rate 
practices is for the rating authority to be taken from the companies 
and given to the States. Some States, having developed a sufficient 
spread of types of risks and premium volume, can qualify individually 
for the rating of all classifications of risks. Others cannot. Any 
such deficiency can be corrected by collective premium and loss sta- 
tistics for small groupings of States in closely knit territories. New 
York, California, Pennsylvania, Ohio, Illinois, Texas, and a few others 
could be self-sufficient for rating purposes; whereas Nebraska, Wyo- 
ming, Montana, North and South Dakota would have a sufficient sta- 
tistical base if they grouped their experience. Colorado, New Mexico, 
Arizona, Utah, Idaho, and Nevada would be a logical grouping, as 
would Florida, Georgia, Alabama, Mississippi, and Louisiana, or the 
New England States. Some groupings might be for only two or three 
States such as Kansas, Missouri and Iowa, Minnesota and Wisconsin, 
Washington and Oregon, or Maryland, Virginia, and West Virginia. 
All groupings would be for territorial rating purposes rather than 
national rating, which was originally sound but is now defective. 

Distortion of loss ratios: If it were not for a cooperative plan 
among the national board companies, loss ratios would vary far more 
widely than shown on the companies’ reports and would be lower 
overall. 

Through a cooperative plan which is operated with the approval of 
the various State supervisors, the companies exchange the public’s 
business with each other under the guise of reinsurance. A certain 
amount of reinsurance by companies is justified but its purchase price 
should always be for a “net” premium without any refund to the 
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ceding company in the form of commissions. By creating a “gross” 
and then a “net” after commissions, both premium income and loss 
ratios are distorted. 

Under the cooperative plan it is intended that each participating 
company will make a profit from the business transferred and that 
the assuming companies, while paying generous commissions to the 
ceding companies, will inflate each others loss experience through 
transfer of business, all to create a picture of consistency in loss and 
expense ratios for the participating companies and to generate as high 
rates and premiums as possible overall. 

While it is difficult to trace the exact transactions on the companies’ 
report forms furnished to the State insurance departments, it is pos- 
sible to analyze certain composite figures of some of the companies. 
While these figures include participation in direct business written in 
some of the company pools, for the purpose of illustration all reinsur- 
ance will be considered as intercompany exchange of business. 

As an example, for 1954 Hartford Fire reported assuming $57,236,- 
166 in reinsurance premiums from other companies, which we will 
consider to be all intercompany business. ‘The fact is that only 70 per- 
cent involved intercompany transfers, but on Hartford’s report no 
division of the commissions allowed the other companies and that paid 
in group participation is given so the gross amount of $57,236,166 and 
the gross commissions shown will be used for illustrative purposes as 
intercompany business. 

In 1954 every member company of the national board group partici- 
pated with Hartford Fire in the intercompany exchange of business, 
Just as virtually every national board company participates with all 
or the majority of all of the other national board companies each year 
in similar intercompany exchanges of business. Had there been no 
such transfer of business to Hartford none of the other companies 
would have been destroyed or badly damaged as the business proved 
profitable for Hartford and none of the companies gained particularly 
from the transactions. But it did help increase the other companies’ 
loss and expense ratios and the Hartford’s loss and expense ratio and 
the overall loss and expense ratios for all of the companies, which are 
the controlling factors to be considered in developing high rates and 

remiums. 

Hartford refunded as commissions $15,463,884 to the other com- 
panies and entered this amount on its books as a “necessary under- 
writing expense.” This item amounted to 22.72 percent of Hartford’s 
total underwriting expenses for 1954. However, with the commis- 
sions paid omitted as an expense item and the net premium of $41.- 
772,232 only entered as premium income, Hartford’s expense ratio 
would have been decreased 4.98 percent from 46.2 percent to 41.22 
percent. 

When Hartford assumed this $57,236,166 gross premium as reinsur- 
ance it did not take over that amount as representing the total of the 
actual original premiums charged the insureds for the insurance. The 
original premiums would have, in all probability, been close to $83 
million or possibly more. The ceding companies, before paying Hart- 
ford, deducted what had been their initial costs and then sold away all 
of their liabilities covered by the original $83 million premium for 
a gross amount of $57,236,166, which they then deducted from their 
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other premium income as a necessary reinsurance purchase. Thus, for 
illustrative purposes, let us say that collectively they received $83 
million for selling this insurance to the public which they showed 
initially on their reports as part of their total premium income. They 
incurred approximately $25,763,834 in acquisition and other expense 
cost in securing the business, leaving $57,236,166 as their sale price 
to Hartford. After deducting the $25,763,834 which was paid to 
others, they then ceded the remaining premium on that portion of 
their business ($57,236,166) so that that much of their collective 
business vanished from their books, being transferred to Hartford. 
Thus they would have no losses on it. But their policies would be 
outstanding and they would handle the claims for Hartford. Hart- 
ford would reimburse them for their outside claims expenses, but not 
their inside, home or branch office, claims expenses. So the policy- 
holders of the ceding companies would still be charged with the inter- 
company claims handling expenses which include such items as 
salaries, insurance and pension funds, travel and entertainment, such 
expenses shown as necessary company claim handling expenses, 
against which expenses no premium income remains. 

For transferring this business to Hartford, the ceding companies 
were paid $15,463,884 as commissions for securing the business origi- 
nally. This they would have as profit and it is entered on their books as 
“gnderwriting income,” not “premium income.” If it were entered as 
premium income it would have the effect of lowering the overall loss 
ratios. 

What happens to Hartford Fire in the transaction? First, it should 
be explained that Hartford was only interested in the “net” of $41,- 
772,282 insofar as losses are concerned. From this amount let us 
say that Hartford <p on making a 10-percent profit, or $4,177,228. 
This would leave $37,595,054 for payment of claims and outside claims 
expenses for the reinsured companies. This would develop for Hart- 
ford a loss ratio of 65.68 percent on the $57,236,166 gross premium. At 
the same time Hartford that year wrote $108,851,505 in direct business 
premiums. Of course a portion of this amount was reinsured with 
other companies but, disregarding that for the moment, let us assume 
that the entire amount was retained and on it the anticipated loss 
ratio was only 35 percent, which would be $38,098,027. Now, putting 
the figures together Hartford would have a gross premium income of 
$166,088,671 and total loss of $75,693,081 or 45.6 percent rather than 
the 35 percent developed on the retained portion. 

While these are all illustrative figures, except for those dollar 
amounts quoted from Hartford’s report, they serve to show how by 
the transfer of business the companies are able to make substantial 
guaranteed profits from business written and then transferred, while 
the companies finally assuming the business underwrite it for profit 
too, but with high anticipated loss ratios, thus increasing their over- 
all loss ratios. Collectively, by this method, the board companies 
inflate the overall loss ratios of the fire insurance business. 

Another example, in 1954 the Travelers Fire Insurance Co. ceded 
most of its automobile physical damage insurance, which was a part 
of its fire operations, to its companion company, Travelers ledae 
nity. Travelers Fire then reported a 1954 loss ratio of 45.7 percent on 
its auto physical damage. However, the Travelers Fire policyholders 
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paid out $31,224,000 for reinsurance, a substantial part of which went 
to the Travelers Indemnity. Let us assume that it all did. Figured 
at 25 percent commission, Travelers Fire received back $7,806,000 in 
commissions on that portion of its premiums ceded to Travelers In- 
demnity. Travelers Indemnity, therefore, netted $23,418,000. In 
the same year and for the same type of business Travelers Fire was 
reimbursed for reinsured losses and loss expenses to the extent of 
$13,731,000. On the reinsured business Travelers Indemnity thus 
created a loss ratio of 43.98 percent while netting $9,687,000 profit 
with no overhead except bookkeeping, in the transaction. This 43.98 
percent loss ratio on that much reinsured business helped Travelers 
Indemnity to come up with a final overall loss ratio on all of its physi- 
cal damage insurance of 43.6 percent for 1954, according to Best's 
Insurance Reports. This overall loss ratio was developed in spite of 
the fact that on direct writings of $1,355,000 Travelers Indemnity 
paid losses of $473,000, as best can be determined, for a loss ratio on 
physical damage direct writings of only 34.91 percent. 

At the same time Travelers Fire showed a loss ratio of 45.7 percent. 
However, losses paid to direct. policyholders equaled only $6,425,000. 
Figuring the reinsurance ceded as a net deduction to the policyholders 
rather than as a gross deduction, Travelers Fire had a gross remain- 
ing premium income of $21,637,000 out of which to pay the $6,425,000 
in claims and actually incurred a 29.69 percent loss ratio rather than 
45.7 percent as declared, for this type of business. 

Risk capital and catastrophe losses: A fire rate is designed to cover 
the fire hazard, the expense of doing business and profit. The pre- 
mium allocation for the fire hazard is in two parts. The first part is 
for the hazard of ordinary fires and the second is for the conflagra- 
tion hazard. If the conflagration hazard were eliminated it would be 
unnecessary for companies to hold large surpluses. The amount of 
surplus required by any company is the amount reasonably necessary 
to meet the worst possible conflagration. For this purpose alone sur- 
plus funds are needed. Under the principle of fire insurance the 
company stands simply as agent of the insureds; it is intended that 
the policyholders insure each other with the companies merely man- 
aging the details of the transactions, except when the conflagration 
hazard is considered and then a boost is required from something else. 
Then risk capital is required. 

There has been no company-wrecking conflagration since 1908. 
There are no longer any such exposures. 

The conflagration hazard has been virtually eliminated and we may 
therefore ask whether risk capital and surpluses are needed any 
longer. 

Over the years the National Board of Fire Underwriters, operating 
wholly at the policyholders’ expense, has been engaged extensively in 
measures to reduce the conflagration hazard and thereby protect the 
industry’s risk capital. In 1892 the national board organized a com- 
mittee for fire prevention. In those days, due primarily to wood 
construction, American cities were struck frequently by conflagrations 
which destroyed large areas and reaped devastation among the insur- 
ance companies. ‘These catastrophes were the cause of much concern 
to the investors in insurance companies. At that time their invest- 
ments were actually at risk. 
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A general survey in 1905 of the Nation’s 55 largest cities showed 
that conflagration conditions existed in all. Shocked by the under- 
writers’ report, 42 city governments began improvements in fire fight- 
ing facilities. One of the cities reported on was San Francisco. It 
was said to have “violated all traditions and precedents by not having 
burned before this time.” Six months after this report the earthquake 
of April 16, 1906, set San Francisco ablaze. With the water supply 
destroyed, proud and combustible San Francisco suffered the worst 
disaster ever to strike an American city. 

Today, in protection against conflagrations, teams of engineers of 
the national board are constantly in the field inspecting more than 50 
cities a year “making tests, checking water pressures, and making rec- 
ommendations.” Nearly 500 cities of those over 25,000 in population 
now receive periodic inspections by national board engineers. “Im- 
provements have been made in firefighting equipment, fire line sys- 
tems, building codes, structural conditions, and in the fire depart- 
ments themselves.” 

The engineers’ work is to study the factors bearing on the general 
question of the conflagration menace. These reports are made avail- 
able to city officials as well as to member companies of the national 
board. ‘The national building code, introduced in 1905, has been 
adopted by 1,150 cities and the fire prevention code by 1,100, all aimed 
at the reduction of conflagrations. 

Through these means the fire conflagration hazard has been elimi- 
nated. So much so that there has not been one since 1908. 

Are there no other catastrophe hazards in this field of insurance for 
which risk capital is needed? Over a long period of time and by using 
shrewd strategies the national board, with the collective and individual 
support of its member companies and with the support of the various 
State insurance departments, has sponsored and put into effect nation- 
wide the national standard fire policy with all its limitations and re- 
strictions. By statutory means the national board has eliminated the 
last vestige of risk in this business. The hazards of war or hostile or 
warlike actions in times of peace and war; or, at any time, the dis- 
charge, explosion, or use of any weapon of war employing nuclear 
fusion or fission; or loss or damage occasioned by any insurrection, 
rebellion, revolution, civil war, usurped power, or action taken by gov- 
ernmental authorities in hindering, combating, or defending against 
such occurrences; losses due to floods, surface waters, waves, tidal 
water, or tidal waves, overflowing streams or other bodies of water, 
earthquake; and losses of any kind by nuclear reaction or nuclear 
radiation or radioactive contamination have all been excluded 
from the national standard fire policy by statutory action. There 
is simply no exposure left except windstorms, which have never 
caused the financial collapse of any company and which is the only 
item that cannot be expected to be legislated or otherwise ruled out of 
the insuring provisions. These activities in the protection of risk capi- 
tal have been engineered by the national board and paid for out of 
policyholders’ funds. 

_ However, at the same time that the national board was successful 
inexcluding from standard insuring contracts virtually all catastrophe 
hazards, there arose from the insurance industry a great vocal concern 
for the ordinary citizen who was now left without means to protect 
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his property against these catastrophes. It was recommended by in- 
dustry sohenaands that public funds be used to underwrite these 
catastrophes. Indeed, the fire insurance business has come full cycle 
from a business employing stockholders’ c: "gene sre highly risky under- 
takings to the present-day employment of policyholder’s funds in a 
banking and investment operation utilizing the principle of mutuality, 
wherein the policyholders insure each other for ordinary losses and 
are left without protection against catastrophes. If the fire insurance 
business has been reduced to the principle of mutuality, then the need 
for risk capital has been eliminated. Ae 

Meanwhile, who has been looking out for the public’s interests? 
Certainly not the State insurance departments who have permitted 
and condoned these activities on the part of the national board com- 
panies. 

Ordinary losses and extra large losses: modern fire preventive engi- 
neering and construction, general improvement of fire risks and of fire 
prevention and firefighting have, during the past several decades, be- 
come grave threats to the continued profitable operation of the national 
board stock fire companies. 

At one time progress in preventive engineering and building im- 
provements was badly needed by both the public and the companies, 
The companies were then unable to anticipate fire losses for either 
ordinary or catastrophe fire hazards. Thus, in 1892, when the national 
board initiated its program to curtail all types of losses it was not 
contemplated that some day the conflagration hazard would be elimi- 
nated and ordinary losses would decline to such low levels that the 
companies would have to inflate loss settlements and devise various 
other means to inflate loss ratios in order to sustain the high loss 
ratios necessary to justify high premiums which are essential to their 
expensive large scale operations. 

For 1908 the average loss per capita in the United States is quoted 
at $3.02. For 1958 at $3.80. This in the face of a general and sustained 
decline in fire loss exposures. 

In 1908 the loss per capita in Italy was 12 cents; Germany, 39 cents; 
and the average for Austria, Denmark, France, Germany, Italy, and 
Switzerland was only 33 cents. In the year that the national board 
inaugurated its major program to curtail losses the U.S. Government 
released a consular report titled “Fire and Building Regulations in 
Foreign Countries” containing much valuable information. It stated 
that the cities on the British Isles and on the Continent of Europe, ex- 
cept for those countries above stated, contained practically no wooden 
buildings and further, wooden buildings were forbidden to be built, 
and the floors and staircases were incombustible as well as the walls. 
The only use of wood noticeable was in the framing of roofs in some 
localities. This taught us that in good construction lies the greatest 
single safeguard against excessive loss by fire. In 1906, San Fran- 
cisco, a wooden city, was wrenched by earthquake and half destroyed 
by fire, while Messina, a city of masonry, was leveled to the ground 
but left unburned. Today except for dwelling construction which 
can involve only relatively small ordinary losses, 90 percent of the 
building materials used are noncombustible. As the old properties 
that were fire hazards burned they have been replaced with new 
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and improved properties. Thus, in the course of normal progress fire 
hazards have been reduced sharply. 

However, according to New York Insurance Department’s tab- 
ulations of premiums and losses for 1957 as shown in table 9a of their 
1958 report the country w ide total paid fire losses of all insurance 
companies was $716,959,636. Of this amount less than 1 percent of 
the fires, 365 in number, were in an amount greater than $250,000 each, 
but this “less than 1 percent ” caused aggregate losses of $300 million 
for an average of $822,000 per loss. These 365 extra large fires 
caused 41.84 percent of the total fire loss payments, following in a 
consistent past loss pattern. 

Broken down to the national board companies’ volume, it is reason- 
able to assume that 90 percent of the $300 million or $270 million was 
paid by the stock companies. Again using New York Insurance De- 
partment figures all stock companies alone had a total premium vol- 
ume in 1957 of $1,167,031,127. With a reported loss ratio of 51.75 
percent all stock companies’ total losses were $603,355,000. Apply- 
ing the $270 million above mentioned as paid the extra large risks we 
find that 47.5 percent of all stock company loss payments were on 
these extra large risks. At the same time the extra large risks con- 
tributed less than 15 percent of the total earned premiums of 1957 or 
less than $175 million. Using this as their premiums, the loss ratio to 
earned premiums of the extra large risks would be 1! 54.24 percent. To 
subsidize these losses the remainder of the stock company insureds con- 
tributed 85 percent of the total earned premiums of $991,961,175. 
After deducting for the extra large losses we find that the $333,345,785 
remainder was “paid to all of the other policyholders. This, applied 
to the total premium volume, reduces “all other policyholders” loss 
ratio from the 51.7 percent as reported to only 33.6 percent. We 
would further point out that the New York department qualified its 
figures as being after intercompany redistribution of the policyhold- 
ers’ premiums. So the actual loss ratio for the “other than large 
risks” was actually substantially less. 

Through these means the majority of the public is used to subsidize 
a very small minor ity, the large buyers, whose business is willfully and 
deliberately underwritten at a loss in order to help weigh the balance 
of a declining loss picture, thereby helping to generate higher loss 
ratios and to develop the resulting high premiums. In the mis- 
handling of the extra large claims for these large insureds as well as 
in the special discriminatory concessions given them, overlapping 
interests of the insurance companies and the insured large risks may 
play asignificant part. 

Forgotten—or disregarded—is the companies’ stew ardship and their 
trusteeship of policy holders funds. 

The companies are able to handle claims to their own liking and 
for their own purposes through the claims adjusting services which 
they own and control. All claims, no matter how large the amount, 
can bs and are handled to suit the purposes of the companies. In 
general, losses are the means by which the national board com- 
panies stay in business. Through their own claims adjusting services 
they are and have been for a very long time in complete control of 
loss handling without any supervision “from the public’s guardians. 
They have and do spend freely the funds trusteed to them and advertise 
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their “prompt” and “liberal” settlement of claims, often made without 
proper investigations. In violation of the insurance principle and 
policy provisions, settlements are not always made on the basis of 
the actual value of the property at the time of loss. By prompt and 
liberal settlements they build a favorable reputation with claimants, 
but it is not with their money that they are prompt and liberal but 
with the policyholders’ funds which are trusteed to them. Operating 
on a cost-plus basis, as they do, it is highly to their advantage to be 
as oer and liberal as possible. 

he vast majority of the insureds who do not have claims and are 
without representation, are simply taken advantage of, while most 
of those receiving benefits profit only to the extent of a pittance 
compared to the profits of the companies by the employment of such 
strategies. 

Losses involving elements of arson or fraud are not always properly 
investigated by the companies, particularly when large or special 
risks are involved. Such claims handling is tantamount to the com- 
panies participating with criminals in fraud. 

It is our recommendation that all claim files for the past 10 years 
involving losses of $50,000 or more be reopened by a congressional 
investigating committee and that any discoveries of mishandling, 
fraud or conspiracy result in recoveries for the policyholders as a 
whole, such recoveries to be paid into the Federal Treasury. This 
may necessitate recoveries from the risk funds of the companies, 
in the event the deficiencies cannot be regained from the original 
recipients. 

A reward should be offered the public for information leading to 
such recoveries; 10 percent of the amount recovered, together with 
certain immunities and protection, would be a fair offering. 

Invitations for losses: It is doubtful whether the amount of insur- 
ance should ever equal the full value of the property insured, since 
no incentive is then left to the insured to guard against the destruction 
of his property. Overinsurance leads to fraud, full insurance 
to carelessness, and even partial insurance to some diminution of 
watchtuiness. 

Whatever increase may occur in the amount of losses through fraud 
or through carelessness must be deducted in estimating the net gain 
which insurance brings to society. 

The closer the amount of insurance is to the amount of actual value 
of the property insured, the less is the chance of actual loss to the 
insured and the greater the insured’s chances for actual gain. 

When circumstances change, as they do, stock or equipment depre- 
ciates or becomes obsolete, business conditions worsen, or insurance 
values become more attractive than actual market values, or needs 
arise for quick cash not otherwise easily obtained, then motives to con- 
vert policies into benefits may awaken latent incendiary instincts in 
even the most honest and honorable citizen. 

By the use of insurance as a means of personal gain, the principle 
of insurance as a function for the good of society can be destroyed. 
Whereas the average citizen may only be tempted, the unprincipled 
ones, while few in number, are in our midst and may consider such 
opportunities as “good business.” To them the insurance amount is 
not a “temptation” but an “invitation” to have a fire. 
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These invitations may even be construed to be requests for fires to 
occur when full insurance or overinsurance is solicited by the insuring 
companies and their agents. Such solicitations for full insurance to 
values or overinsurance could be, in fact, considered proposals for con- 
spiracies against the other policyholders. All claims, fraudulent or 
otherwise, are paid first from the policyholders’ premium funds. If 
these are exceeded, then. the-companies expect to recoup their losses 
from future policyholders. An insured need expect no remonstrations 
from: the companies for -taking.full advantage of their generosities 
unless unusual circumstances intervene. Most of the time the insured’s 
«Josses” are, in reality, the companies’ “gains.” And any settlements, 
large or small, are in fraud of the other policyholders when they are 
for amounts in excess of the companies’ obligations under their policies, 
which obligations are for only the actual value of the property dam- 
aged or destroyed; they are in fraud of the other policyholders when 
the settlements are made without regard for elements of fraud; they 
are in fraud of the other policyholders when settlements are made 
without due investigations; they are in fraud of the other policyholders 
when the insured claimant’s obligations under the policy are passed 
over or ignored; they are in fraud of the other policyholders when too 
prompt settlements are made without opportunity for competitive 
bidding for the rebuilding or replacement of the property destroyed. 
Such frauds may be said to be the companies’, not the insureds. Other 
type frauds may be perpetrated by the insureds. 

Ironically, as conspiracies and frauds have become more prevalent 
they have also become less scrutinized. Many of the operations of 
the companies, particularly in the nonpreferred classes of business, 
are legalized and approved solicitations for losses, which the com- 
panies desire to have occur. 

One means used for such solicitation is the coinsurance clause. 
Originally this clause was devised to induce the non-insurance-minded 
and, for the most part, the non-claim-minded public to carry more 
insurance to actual value and thereby to help distribute the small, 
ordinary losses more evenly. Then, as it became more obvious that 
ordinary losses would through normal progress decline, the coinsur- 
ance clause became a device used in the promotion of losses. The 
insurance-minded and the claims-minded public of today have replaced 
their forebears and for most property owners there is no longer any 
incentive needed to promote the carrying of maximum insurance to 
value. The rate reduction incentive of the coinsurance clause has 
become, therefore, a means of encouraging the transfer of more of the 
insured’s fire risk to the companies and of creating the temptation for 
losses by encouraging more carelessness and fraud. The premium 
reduction incentive of the coinsurance clause is a means of creating 
more insurance or overinsurance and by using those who are always 
loss-minded and the few who may be made so, this means of encourag- 
ing losses is capitalized on by the companies to maintain high loss 
ratios and thus high rates and high premium incomes. 

Today the public has become sold on the economic values of fire 
insurance. The majority of large property owners require no selling 
of the principle of insurance as the best means of protecting their 
holdings against fire loss. Thus, the practical need of the coinsurance 


feature for the purpose for which it was originally designed, is now 
nonexistent. 
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Now, let us make the assumption that all scheduled rating plang 
are correct. They are each and every one destroyed in their practical 
value by the injection of the coinsurance feature and the accompanying 
discount provisions. Without the coinsurance feature the distribution 
of premiums to actual values as intended by the rating schedules 
would be more scientifically effected and the basic and published rates 
for all properties substantially reduced. 

‘Today an insured owning a class 1A million dollar property ma 
have a published rate of 60 cents per $100 valuation. Owning suc 
valuable property he would ioctinadie insure it for what he considered 
to be his risk-of-loss valuation, regardless of any coinsurance feature, 
He might be satisfied with $240,000 insurance protection to cover what 
he considered his maximum exposure and for this would gladly pay 
the scheduled rate and resulting premium of $1,440. However, if 
he will agree with the companies to insure under a coinsurance clause 
for $800,000 they will reduce his rate by 70 percent, thus giving him 
$800,000 protection instead of $240,000 for the same $1,440. Further, 
if he will insure it for full value, the full million dollars, the 60- 
cent rate will be discounted further by the companies to 16.2 cents; 
so for $1,620 he can have a full $1 million insurance, against only 
$270,000 that would be provided for the same premium at the scien- 
tifically scheduled rate. What gains do the companies expect by 
such strategies? Are they not inviting losses? Are they not increas- 
ing their risk exposure almost four times for the same amount of 
premium that would be provided at the normal scheduled rate without 
the coinsurance feature ? 

Another insured owning a more hazardous-type structure, say class 
3a, one with masonry walls and combustible contents, may secure a 
30-cent reduction for insuring for 90 or 100 percent of value. 

All insureds eligible for the coinsurance feature, which does not 
generally include the ordinary run-of-the-mill dwelling property 
owners, are given certain extensions of benefits for using the coin- 
surance feature as further inducements to insure for higher values, 
which extensions are not given them if they do not subscribe to the 
large amounts required under the coinsurance clause and choose, 
instead, to pay the higher full schedule rates for lesser amounts of 
coverages. 

Companies and their agents may actually solicit claims by offering 
as insurance something which is not insurance in principle, at all. 
This is known as replacement cost coverage. Fire insurance can never 
be logically underwritten to cover property for more than its actual 
value at time of loss. Yet, by virtue of replacement cost coverage the 
companies solicit to replace old property with new without allowance 
for any depreciation factors or for minor or major improvements 
which might be represented in the replaced items. Such replacement 
insurance is not insurance in principle but an extension by the com- 
panies of their misuse of the public’s trusteed funds to solicit losses. 
This new type of coverage is also offered on machinery, fixtures, and 
equipment, such as may be usually included at the building rate. 

Thus. for old wornout or obsolete buidings, machinery, fixtures, 
or equipment, the companies agree to replace or rebuild such old, 
wornout, or obsolete buildings, machinery, fixtures, or equipment 
with new. It is akin to offering to buy insureds brandnew cars 1 
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their old cars burn up, without any adjustment for the differences in 
yalues or costs. It is an offering to replace property that may have 
depreciated to a small = of its original cost. The agreement is not 
for replacing or contributing to replacements at the property’s value 
at time of loss but an agreement to build the insured a new building 
at today’s cost, all expenses paid. This might be 10, 20, or 50 times 
the original cost of the property destroyed. 

Such loss exposures cannot be underwritten as insurance, morally 
or logically. These supplemental agreements, in consideration of the 
sum of $1, as clearly stated, are simply for solicitation of claims pur- 
poses, for it is on claims that the companies thrive. 

For goods and products, insurance is similarly solicited to cover not 
only the actual wholesale or jobbers’ values but to guarantee, in event 
of a loss, all of the possible profit margins that the insured might 
otherwise realize if a loss did not occur, regardless of changing cir- 
cumstances, values, and sales opportunities. Think of the invitation 
to loss to the many phases of business and industry in the event of a 
recession represented by such an offering. 

Further, in the event of a loss, the companies will also extend busi- 
ness insurance to include profits, salaries, maintenance, and extra ex- 
penses so that, under certain conditions, it “pays to have a loss.” 

In order that invitations for losses be eliminated, it is our sugges- 
tion that all forms of fire insurance cover a maximum of 90 percent 
to actual value, and on every insured loss, large or small, the insureds 
would retain 10 percent of the loss. Only through such means can 
the elements of carelessness, arson, and fraud be curtailed. 

Then, and only then, a modest rate discount of 10 percent from the 
schedule of classified rates should be allowed all insureds for agree- 
ing to a 70- to 80-percent coinsurance clause. 

The effect of the foregoing should be not only to curtail losses but 
to reallocate premiums equitably among insureds, based upon scien- 
tific rating formulas. 

Overcharges: If it were proven that the emg eT have been 
overcharged in the cost of their insurance, they should be due a re- 
fund, shouldn’t they ? 

The stock companies have been and are willfully and deliberately 
overcharging the public for their insurance. One type of overcharge 
is an accepted part of company operations and has always been con- 
doned under the State system of supervision. 

Under exhibits 2 and 3 we have analyzed the policyholders’ share 
of the earnings of two major companies over the past 5-year period. 

These exhibits are at the back of the testimony. You may refer to 
them if you wish, and listen to my text. 

These earnings are generated from policyholders’ unearned premi- 
ums held by the companies. These are funds held in trust, such funds 
not being the property in any way of either the companies or the com- 
panies’ stockholders, but representing solely prepaid and unearned 
premiums of the policyholders. 

They are analogous to funds in the care of the trust department of 
a bank. Officers or stockholders of a bank are not entitled to invest 
trust funds and pocket the earnings. If such earnings were pocketed, 
that would constitute embezzlement. 

Unearned premium funds are not analogous to ordinary bank ac- 
count deposits. The policyholders do not have withdrawal privileges 
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and the funds were not deposited with the companies as “savings.” 
If this were so, the policyholders would be entitled to at least the ordi- 
nary prevailing savings interest rate. But the situation can be com- 

ared ewe to the type of trusteeship involved in a bank-trust re- 
ationship. 

Reviewing exhibit 2, which is for the Home Insurance Co., we have 
first determined the policyholders’ unearned premium reserves as of 
the end of each of the years stated. This is shown under column 1, 

Since the unearned premiums are a definite obligation of the com- 
pany, we have determined the book value of the investments in bonds 
and stocks held by Home as shown in each end of the year report, 
These values are shown under column 2. We have not used the fluc- 
tuating market values of these bonds and stocks since the unearned 
premium obligation is definite and the book value is the only stable 
value that can be applied against such definite obligations. Further 
if market value were used, appreciation in such securities would 
enhance the policyholders’ equities and be reflected in additional earn- 
ings in their favor. But these earnings are indefinite and may not 
immediately be realized as profits by the company or the company’s 
stockholders. 

Weighed against book value of investments, the unearned premiums 
bear the percentage to book value as shown under column 3. During 
the years shown, the Home earned certain returns in the form of 
interest and dividends from these investments, which are shown under 
column 4. The percentage that the policyholders’ unearned premiums 
bear to the total book value is then applied to the total earnings in 
column 4 to determine the policyholders’ unearned premium earnings 
shares, as shown under column 5. 

These funds which have accumulated and compounded over the 
years in every company, rightfully belong to the policyholders. The 
policyholders have never been credited with them in rates or premium 
computations nor paid them in any form. They have been absorbed 
into the stockholders’ surplus account. 

There should be no dispute over the fact that these earnings should 
have been rightfully credited to the policyholders in the computations 
of all rates and premiums over the years. Therefore, we will analyze 
the adjusted results obtained by adding the income value of the policy- 
holders’ unearned premium reserve, as shown in column 5, to credit 
policyholders’ contributions to determine the past loss and expense 
ratios, which underlie rates and premiums. In exhibit 2, under 
column 6, we list the yearly reported earned premiums from the policy- 
holders of the Home, according to the Home’s own statements. We 
then increase this by the policyholders’ earnings as shown under col- 
umn 5, thereby creating a new total of policyholders’ contributions or 
“Total premiums” under column 7. Then, under column 8, we list 
the reported loss and expense ratios and under column 9 the 
adjusted loss and expense ratios after crediting the policyholders 
with their additional contributions. Since the companies do not 
establish bureau rates for themselves individually but. collectively, 
the experience of one company is not sufficient to establish the overall 
effect of this reaveraging. Nor is two. But we refer you now to 
exhibit 3 for a review of similar adjustments applied to Hartford 
Fire. Overall, if the average rates and resulting premiums were off, 


say 
refu 
ua 
sor 
Si 


full 
prer 


rave 


Equip 
Printi: 


to i] 
of tl 


of t 
perc 
was 


One 





Feat eea?f Far 


ot 


Id 
ns 


dit 
186 
ler 
Ve 
ol- 


list 
the 


not 
ly, 
~all 

to 
ord 


off, 


THE INSURANCE INDUSTRY 1533 


say, 4 percent, and this 4 percent was figured as premium ee 
refunds due the insureds, which it would be, the effect would probably 
yom or more than equal the investment earnings adjustment described 
al 


ve. 

Since the policyholders’ unearned premiums have always been the 
full property of the policyholders and since retroactive rates and 
premium adjustments for all insureds on all policies is highly im- 
practical and would involve as much or more in cost than the refund 
due, we therefore suggest following the formula of the first analysis 
in determining the policyholders’ earnings as being the amount of 
refund due them. 

Rather than go back to the beginning of all stock companies in 
a the refund adjustment due, we suggest a compromise in 
the form of a refund covering a period of half the life of each com- 
pany or for not more than 20 years, whichever is the smaller of the 
two amounts. 

These refunds, with compound interest, would be paid out of the 
surplus funds of the companies. 

don should the refunds be made? Our suggestion is that they be 
paid in lump sums into the public’s funds—the Federal Treasury. 


Expenses 

The companies are in a position to fix their own expenses without 
regulation except for an understanding with the various State insur- 
ance departments that the composite ratio of underwriting expense 
toearned premiums should be approximately 44 percent, which figure 
js desirable in order to qualify rate filings. 

In submitting underwriting expenses to the State insurance depart- 
ments to help maintain or increase rates, such expenses are termed the 
“known and inescapable expenses.” From statements furnished the 
State insurance departments by two of the leading national board 
companies covering the past 5 years, we wish to give you the following 
examples of expenditures that were charged against the policyholders 
as “inescapable expenses.” 








Company A Company B 
| 


Premium income ; $774, 689, 000 $953, 096, 400 





| 


Commissions paid J mine ocmae eee 226, 637, 400 252, 807, 500 
Salaries ___.--- : Jamar 69, 407, 800 95, 981, 100 
Employees welfare aa —- PE MES | 5, 055, 400 | 13, 402, 200 

embership fees in boards, bureaus, or associations - - - 14, 315, 000 | 18, 924, 300 
fravel or travel expense items ; eae eates | 8, 863, 500 13, 262, 200 
Advertising . ; . | 4, 990, 700 | 4, 120, 700 
Rent___. : ----] 6, 892, 500 13, 935, 000 
Equipment ___ : coe atodenacn ‘ 3, 549, 200 5, 640, 300 
Printing and stationery __. 5, 728, 800 7, 943, 100 


The above figures do not include all expense items but are sufficient 
to illustrate the high costs that are involved in the present conduct 
of the fire business. 

It is interesting to note that while company B had only 123 percent 
of the premium income that company A had, its salaries were 138 
percent of company A’s, its travel expense was 150 percent, its rent 
was 202 percent, and its employees’ welfare expense was 250 percent. 
One would think that in two large companies such as these the “in- 
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escapable expenses” would be more consistent in their percentage 
relationships to premium income. 

During the 5 years shown above company A paid out. in Salaries 
$69,407,800. This amount is sufficient to pay 2 top executives $500,000 
annually, 2 other executives annual salaries of $250,000 each, 20 lesser 
executives salaries of $50,000 each, 200 managers or department heads 
average salar ies of $15,000 each, and 1,000 clerical employees : average 
salaries of $ $5,000 each for a total 5-year aggregate for salaries of 
$52,500,000, with $16,907,800 left over. Salaries are not detailed for 
the benefit of the public or for the benefit of the State supervisors, 

Employees’ welfare includes providing officers, employees, and, quite 
possibly, directors with retirement benefits in addition to regular 
social security benefits, at the policyholders’ expense. Reasonable 
plans of life insurance, health and accident insurance and hospitaliza- 
tion benefits could be provided all officers and all employees for a 
fraction of the figures shown. 

During the 5-year period, these two companies contribnted $33.- 
239,200 of their policyholders’ funds to boards, bureaus and associa- 
tions. The aggregate for all companies during the same period was 
approximately $350 million. These boards, bureaus, and associa- 
tions are owned or controlled by the companies and function primarily 
to nrotect the interests of the stockholders. 

Company B averaged $2,652,440 per year for travel and travel 
exnenses. This amount repr esented 1.4 percent of premium income 
before commissions. 

For advertising comnany A averaged a million dollars a year while 
offering the public nothing more than the highest cost insurance that 
money can buv and the opportunity to benefit from “prompt and 
lihoral” claims handling. 

Rent exnense is important and necessarv. However, with no one to 
check on the rents paid and with part of the rentals being prid by a 
direct transfer of funds from the polievholders to the stockholders 
for “rental of company-owned properties.” anything can hapnen. For 
examnle. company A’s nolievholders paid company A, for the direct 
benefit. of the stockholders, $2.098.000 of the $6.892.500 shown as com- 
pany A’s rent item. At the same time company B’s polievholders naid 
comnanyv BR for its stockholders approximately $4,500,000 of the $13,- 
935.000 paid in rentals. 

Companv B purchased $5.640.300 in new “equipment” durine the 
5-vear neriod. This amount represents the total capital exnenditnre 

made during the period, not the depreciation of equipment. It is dif- 
ficult to conceive how each year company B would reauire as an “in- 
eseensble exnense” over a million dollars in new equipment. 

However. each year this one comnany’s policyholders have been 
charged with over a million dollars of canital expenditures for eauip- 
ment, That is to sav, the eomnanv has boucht and has charged the 
polievholders with the full cost of the equipment when it was pur- 
chased, the stockholders henefiting thereby to the extent of the non- 
derreciated values remaining. 

We are also certain that other businesses wonld like to know how in- 
surance companies can make eanipment disanpear from their books 
each vear without any depreciation charge, since their statements do 
not reflect equipment carried as an asset. 
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The last item, “Printing and stationery,” cost company A’s policy- 
holders over a million dollars annually and cost company B’s policy- 
holders over a million and a half dollars annually. This is partly ac- 
countable by the fact that the companies in their operations maintain 
in business the Courier-Citizen Printing Co. of Massachusetts to sup- 
ply “printing” to the industry. During the course of a year the in- 
surance industry is flooded with a great waste of printed material. 
Printed forms, policies, directives, etc. .. are constantly changed. Prac- 
tically each State has hundreds ‘of fire insurance forms “which are 
frequently changed. 

Also, through this means, a general confusion is maintained requir- 
ing “experts” to be employed by the companies to keep up with the 
changes. 

Company B, during the past 5 years, paid its directors $660,000 in 
directors’ fees at the policy yholders’ expense. Company B’s policy of 
charging the policyholders with directors’ fees is repeated frequently 
throughout the industry. Directors are the representatives of the 
stockholders elected to supervise on behalf of the stockholders in 
matters of general policy aifecting the stockholders’ interests. 

During this 5- year term company B reported its handling of the 
insurance business as “unprofitable,” showing a combined loss and 
expense ratio of over 100 percent while, with a paid-in capital of only 
$20 million, paid its stockholders each year $8 million in cash divi- 
dends, or a total for 5 years of $40 million. At the time its s‘ock- 
holders’ surplus funds increased from $169,364,000 to $255,327,000, or 
$85,963,000. 

Duri ing this same term company A paid its stockholders $35,325,000 
in cash dividends and $9 million in stock dividends while its stock- 
holders’ surplus funds increased from $220,482,000 to $338,281,000, or 
$17,740,000. 

In 1957 and 1958, company B received back from the Federal Gov- 
ernment $4,441,500 in Federal tax refunds. It also received from the 
Federal Government interest on these refunds totaling $190,200. 

Federal control: We cannot at this time deal with all the : aspects of 
the urgency for placing insurance under Federal controls. So we 
will just state that since the State supervision over the companies has 
been converted by the national board companies into their own form 
of ate government, the public is without representation. 

Deoreeste: In no other phase of private business is so much trust 
placed continuously, and of necessity, by so many with so few. The 
American people as a whole are left dependent on the honesty and 
integrity of a few thousand men running the fire insurance industry, 
who are entrusted with the highest degree of stewardship. Never has 
a trust been more fully or more willfully violated. 

Senator Harr. Mr. Gilling, thank you very much for the care which 
went into the preparation, obviously, of this statement. 

Mr. McHugh? 

Mr. McHvcn. Senator, I think that in view of the time, I shall not 
ask any questions. 

Senator Harr. An earlier witness made the observation, when Mr. 
McHugh was talking to him about a committee meeting, that the 
silence of the insurance industr y was not presumed as acquiescence. 
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I think that in view of some of the remarks in this testimony, | 
should add that that is my understanding of the rule of committee pro- 
cedure in the Senate, which is not to say that I think any of us would 
fail to be given pause as we read this and consider it. 

The witnesses scheduled for the committee tomorrow are Mr. Ken- 
neth Black, Mr. Charles Close, and the city solicitor of Philadelphia, 
David Berger. 

The committee will adjourn until 10 a.m. tomorrow. Senator Ke. 
fauver, the chairman of the subcommittee, will return then and will 
preside. 

(Whereupon, at 1:50 p.m., the committee adjourned, to reconvene at 
10a.m., Thursday, August 13, 1959.) 
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THURSDAY, AUGUST 13, 1959 
U.S. Senate, 


SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:05 a.m., in the 
caucus room, Senate Office Building, Senator Estes Kefauver 
presiding. 

Present: Senator Kefauver (chairman). 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for minority ; Theodore T. Peck, special counsel for minority ; 
Nicholas N. Kittrie, special counsel for minority; Gareth M. Neville, 
assistant counsel; Wilbur D. Sparks, attorney; Louis Rosenman, 
attorney; Paul S. Green, editorial director; and Gladys E. Montier, 
clerk. 

Senator Krerauver. The committee will come to order. 

Our first witness this morning will be Mr. Charles M. Close, of the 
Great American group, who is testifying on behalf of the Inter- 
Regional Insurance Conference, New York City. 

Mr. McHveu. Senator, I think I should point out at this time that, 
under your signature, the subcommittee sent out an invitation to Mr. 
Kenneth Black, an official of the Inter-Regional Conference. In 
subsequent discussions which we have had with counsel for Inter- 
Regional, it was indicated to us that Mr. Black was not authorized to 
be a spokesman for the Inter-Regional Insurance Conference, and 
because of certain views which he entertained concerning activities 
of that association, it would not be appropriate for him to speak for 
that group. Accordingly, we made arrangements directly with the 
Inter-Regional Insurance Conference and completed arrangements to 
have Mr. Close as its spokesman. 

Senator Kerauver. Mr. Black is president of the Home Insurance 
Co.of New York. He will testify later on; is that correct? 

Mr. McHuen. Yes, Senator, that is correct. 

Senator Krerauver. He will be our second witness. 


STATEMENT OF CHARLES M. CLOSE, EXECUTIVE VICE PRESIDENT, 
GREAT AMERICAN GROUP, ON BEHALF OF INTER-REGIONAL IN- 
SURANCE CONFERENCE, NEW YORK, N.Y., ACCOMPANIED BY 
CHARLES P. BUTLER, COUNSEL; MICHAEL J. DESANTIS, COUNSEL; 


AND ROYAL M. BECKWITH, MANAGER, INTER-REGIONAL IN- 
SURANCE CONFERENCE 


Senator Kerauver. Mr. Close, you have a prepared statement which 
has a number of tables and exhibits, all of which will be made a part 
of the record. Proceed in your own way. 
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Mr. Burier. Senator Kefauver, may I introduce myself as Charles 
P. Butler, counsel for Inter-Regional, and may I also present Mr, 
Close, the executive vice president of Great American? Also, we 
have with us Mr. De Santis, of Shearman & Sterling & Wright, at- 
torneys, of New York, counsel, and Mr. Beckwith, manager of the 
Inter-Regional Conference. 

Senator Kerauver. Thank you, Mr. Butler. I am sorry that | 
did not recognize that you other gentlemen were present. May I ask 
you to introduce yourselves again ? 

Mr. Buruer. Charles P. Butler, and I am counsel for the Inter. 
Regional Insurance Conference. 

Mr. De Santis. Michael J. De Santis, D-e S-a-n-t-i-s. 

Senator Kerauver. What firm are you with ? 

Mr. De Santis. Shearman & Sterling & Wright. 

Mr. Burter. Of New York. 

Senator Kerauver. And the other gentleman ? 

Mr. Butter. Mr. Royal M. Beckwith, B-e-c-k-w-i-t-h, manager of 
the Inter-Regional Insurance Conference. 

Thank you, sir. 

Senator Kerauver. Thank you. We are glad to have you present. 

Proceed, Mr. Close. : 

Mr. Crose. Senator, I have a prepared statement. It is short, 
and therefore I would like to read it in full with your permission. 

Senator Keravuver. All right, sir. 

Mr. Crose. I am Charles M. Close, executive vice president, Great 
American Insurance Co., and I am presently serving as chairman, 
rate level adjustment committee and chairman, term rule committee 
of Inter-Regional Insurance Conference, on whose behalf this state- 
ment is made. I am appearing on behalf of Inter-Regional at the re- 
quest of this Senate subcommittee. 

Inter-Regional Insurance Conference is an unincorporated asso- 
ciation of 125 capital stock insurance companies. <A list of the 
members of the conference as of August 1, 1959, is attached to this 
statement. 

(The list in question appears at p. 1551.) 

Inter- Regional Insurance Conference was organized on February 4, 
1954. The purpose of the conference is stated in article I of its con- 
stitution, as follows: 


To assist property insurance rating and advisory organizations in the con- 
duct of their affairs. 

In furtherance of this objective, this conference shall: 

(a) Give particular attention to assisting in the coordination of the activi- 
ties of the organizations served in recognition of the nationwide character of the 
insurance business and the desirability of avoiding unjustifiable variations in 
insurance contracts and rating practices nationwide ; 

(b) Provide a focal point for the discussion and study of the problems of the 
organizations served ; 

(c) Conduct such studies and research and perform such other functions 
as are necessary and pertinent to the stated objective. 


Local rating bureaus for the fire insurance business have existed in 
the various States for many years and they perform many specific 
functions of a local nature such as the inspection of risks, stamping 
and auditing of policies, filing of rates and forms of insurance con- 
tracts with the State regulatory authority, and so forth. Because 
of the local nature of their interests, over the years many differences m 
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rating principles and practices have developed and it became sees 
to have some national organization to coordinate such principles an 
ractices and to assist in eliminating conflicts and inconsistencies. 
Moreover, in the interest of economy and efficiency, it was thought 
desirable to avoid duplication by the various rating bureaus of re- 
search studies relating to the development of forms and rates for 
property insurance and to concentrate such activity in one national 
organization with the results being made available to all rating bu- 
reaus. ‘These were the reasons for the creation of Inter-Regional 
Insurance Conference. 

The name of the conference derives from the fact that there have 
been in existence for a number of years four so-called “regional” 
organizations: Eastern Underwriters Association ; VW estern Actuarial 
Bureau; Board of Fire Underwriters of the Pacific ; and South-East- 
ern Underwriters Association. All of these regional bodies act in a 
similar capacity assisting local rating bureaus in their activities, and 
the last-named organization also acts as a local rating organization in 
five of the Southern States. However, since the advisory activities of 
the regional bodies were confined to their own respective geographical 
areas, it was still desirable to have one national organization to co- 
ordinate the whole and this gave rise to the creation of Inter-Regional 
Insurance Conference and the selection of its name. 

The legal status of the conference is that of an “advisory organiza- 

tion” as defined in the various State insurance laws: the so-called 
commissioners all-industry form of rate regulatory law adopted in 
most of the Staies defines au “advisory organization” as one— 
which assists insurers which make their own filings or rating organizations in 
ratemaking, by the collection and furnishing of loss or expense statistics, or by 
the submission of recomemudations, but which does not make filings under 
this Act. 
As an advisory organization, the conference is required by law to file 
with the various State insurance departments a copy of its constitu- 
tion and bylaws and such other information as the insurance depart- 
ments may require and the conference is subject to examination by the 
insurance departments as often as they may deem expedient. The 
insurance laws also authorize the State insurance commissioner to 
order the discontinuance of any acts or practices of an advisory organ- 
ization which he finds to be “unfair or unreasonable or otherwise in- 
consistent with the provisions of this Act.” 

Mr. McHuceu. May I interrupt at this point, Mr. Close, to ask you 
something concerning the function of an advisory organization? This 
subcommittee has made known its interest in the role played by ad- 
visory organizations, their relationship to rating bureaus, the man- 
ner in which they operate under the all-industry law, and the way that 
fits into the pattern of competition which Congress contemplated 
when Public Law 15 was enacted. I wonder if you would describe 
briefly for the subcommittee what an advisory organization such as 
Inter-Regional does and in what way its functions with reference to 
rates different from those of a rating bureau ? 

Mr. Crosr. In addition to the explanation I have made here, an 
advisory organization such as Inter-Regional conducts basic re- 
search on rating problems, forms of coverage, rules, and such matters 
as that. After they reach a conclusion following that research, such 
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conclusions in the form of recommendations are made to rating bu- 
reaus, or, in the case of Inter-Regional, to other advisory and rating 
bureaus, for their consideration and, if they agree with the recom- 
mendations, final adoption and filing with the insurance superin- 
tendent for his approval. 

I might add also, if I may, that we do not in any case make or 
promulgate a rate, which a rating organization does do. 

Mr. McHven. In what respect does the rating bureau engage in 
the process of making a rate in the sense that is different from the 
functions undertaken by the advisory organization ? 

Mr. Cuose. The average rating organization will compile statistics 
from information furnished them by approved statistical agencies 
for the States in which they operate on, first, a basis of overall rate 
level adjustments; that is, they convert those statistical figures to an 
earned premium, incurred loss basis. They then adjust those results 
to the present current rating level, so that it is an accurate reflection 
of the rate level in existence at that time. That will then determine 
whether an overall increase or decrease in rates within that particular 
territory or State is warranted and should be made. 

If it 1s determined that one is warranted and should be made, then 
the rating organization determines the occupancy classes of business, 
of which there are 115 in most States, to which rate adjustments up- 
ward or downward should be made, irrespective, really, in the in- 
dividual case, of whether the overall rate level should be increased 
or decreased. However, the sum total of those rate changes should 
equal the upward or downward rate amount indicated by the overall 
review. 

Mr. McHven. Mr. Close, let me ask you this, for the purpose of 
getting some idea of the respective roles of these two organizations, 
the advisory organization on the one hand, and the rating bureau on 
the other. If it were felt in the industry that insurance rates, say, 
for fire and allied lines, were too low, if premiums were not high 
enough throughout the Nation to result in the kind of underwriting 
profit that the companies desire, is that a problem which would be 
resolved in Inter-Regional ? 

Mr. Ctose. It is a problem that Inter-Regional would undertake 
to study and make recommendations to the individual rating bureaus 
for their consideration. Inter-Regional, of itself, could not resolve 
that problem. 

Mr. McHveu. But Inter-Regional would have the authority to 
undertake, in effect has undertaken, a study of the statistical basis 
on which the rates are computed, to examine the recent loss experi- 
ence in the fire field, and, if it were of the opinion that this resulted 
in an underwriting picture which was unfavorable, it would evolve 
principles designed to bring about a readjustment of those rates to 
return higher underwriting profits. Is that correct? 

Mr. Cross. That is correct. We would recommend such an adjust- 
ment to the rating organizations involved. 

Mr. McHveu. But you do not consider this ratemaking? 

Mr. Crose. No, I do not. 

Mr. McHveun. I am wondering if, as a matter of fact, it differs from 
actual ratemaking in any respect other than that the rating bureau 
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simply does the mechanical job of assembling facts to implement 
principles which you have transmitted to them, so that their role is 
more like a mechanical function, and then actually it files the rate with 
the insurance commissioner. 

Mr. Crose. We do not have in Inter-Regional the full statistics 
necessary on which to recommend either upward or downward rate 
adjustments. We do have the statistical experience of past years. 
We have no information that would enable us to convert that experi- 
ence to the existing rate level. That is only in the hands of the indi- 
vidual rating organizations. 

Secondly, we make no recommendations whatsoever as to which 
occupancy classes should be changed or how much they should be 
changed. That also is left entirely to the discretion and judgment 
and statistical figures produced by the State rating organization. 

Mr. McHvueu. But you do make recommendations which are de- 
signed to bring about an increase in premiums, nationwide? 

. CLose. Or a decrease in premiums, nationwide, depending upon 
the result. In recent years, because of the inflationary trend, overall 
rate increases have been necessary on an overall basis. 

I might also state that in that same period, there were certain States 
and territories where decreases should be made and have been made. 

Mr. McHveu. Has Inter-Regional, as an association, made recom- 
mendations to rating bureaus intended to bring about a decrease in any 
rates ? 

Mr. Cxiose. Yes, we have, within the last 2 or 3 years. 

Mr. McHvueu. Could you tell us where that occurred ? 

Mr. Crose. I cannot tell you completely, without the figures before 
me, but in the State of Vermont, for example, a decrease of approxi- 
mately 15 eg was recommended. 

Mr. McHvueu. What type of insurance was that ? 

Mr. Crosr. Pure fire insurance. 

In the State of Utah, a similar situation existed. I believe in the 
State of Colorado, there was such a situation; also in New Mexco 
there was such a situation. Those are but a few, and I do not have 
before me the complete list. 

Mr. McHvueu. Would you have any idea of the approximate percent- 
age of the total premium volume that was represented by the three 
cases you have just given ? 

Mr. Crosz. It would be merely an informed guess, of course; the 
cases I have cited probably have fire premium volumes in total of 
perhaps $75 million. 

Mr. McHveu. Seventy-five million dollars out of a total of gross 
fire premiums throughout the United States of about what? 

Mr. Crosz. Of approximately $11, billion. 

Mr. McHveu. Mr. Close, in connection with the legal status of an 
advisory organization and what role it was intended to occupy, as 
conceived at the time of the all-industry law, I would like to read to 
you a document that was introduced into this record yesterday, and 
which was submitted to the staff of the subcommittee. It is a letter 
prepared by Mr. H. Clay Johnson of the Royal Liverpool Insurance 
Group, dated April 10, 1957, to a special committee of the American 
Insurance Association. It is entitled, “Committee To Advise Whether 
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American Insurance Association Should Qualify as an Advisory Or- 
ganization.” The pertinent portions of it read as follows: 

While all of the committee would probably agree with Mr. Cross as to his 
interpretation of the law, it docs not necessarily follow that AIA should not 
voluntarily seek protection of the laws as an “advisory organization.’ 

I point out here that, as I know you understand, ATA is a trade 
association, and is not qualified as an advisory organization. 

The “advisory organization” section of the all-industry type of rate regula- 
tory law was inserted at the insistence of stock company members of such or- 
ganizations in order to provide some protection against the impact of the Federal 
antitrust laws, and it was intended that all sock company associations which 
performed the function of submitting recommendations as to rates, forms, ete., 
should take advantage of this section by regarding themselves as “advisory or- 
ganizations” and by duly filing their fundamental documents with the regula- 
tory authorities pursuant to the provisions of the section. The situation is quite 
different for that pertaining to a regular organization where the law provides for 
the actual issuance of a license by the commissioner. In the case of the “ad- 
visory organization,” no license or other formal recognition is issued by the com- 
missioner, and the real initiative must be taken by the “advisory organization” 
in order to gain the protection inteuded by the section. 

The supervisory powers which are given to the commissioner under the sec- 
tion with respect to ‘‘advisory organizations” have never been regarded as being 
so onerous as to persuade an organization not to seek the protection which the 
law affords, the underlying philosophy being “everything to gain and nothing 
to lose.” 

(The text of this letter appears at p. 3088.) 

Would you agree that, as conceived, that was the purpose behind 
the advisory section provision of the all-industry law ? 

Mr. Crosr. I was not present at those deliberations, but it is my 
understanding that that is correct, and I would agree with it, per- 
sonally. 

Mr. McHucn. That it does enable an advisory organization to 
qualify technically in this capacity, by qualifying as such, and the 
activities then of such an organization would be exempt from antitrust 
prosecution pursuant to the terms of the McCarran Act? Is that 
your understanding? 

Mr. Criosr. Yes, sir. 

Mr. McH vant. It also being understood that the kind of regulation 
which an advisory organization receives is, in the words of Mr. John- 
son, not too onerous, and does not impose the same restrictions as in 
the case of a rating bureau. Would you agree with that, too? 

Mr. Crosr. Yes, sir. But it was for the purpose of complying with 
that provision that Inter-Regional did qualify as an advisory organ- 
ization. Whether it was onerous or not in Inter-Regional’s situation 
was beside the point. Even if it were much more burdensome than it 
was, we would still have qualified as an advisory organization. 

Mr. McHvucn. Has the Inter-Regional Insurance Conference ever 
been exomined by any State insurance department ? 

Mr. Ciosr. To my knowledge, it has not, Mr. McHugh. I can only 
presume that that is because it is a comparatively young organization. 

Mr. McHuen. How old? 

Mr. Crosr. Since 1954, 5 years old. 

Mr. MclI{vuen. But, during that period of time, it has never been 
examined by any insurance agency ? 

Mr. CLosr. Not to my knowledge, sir. 

Mr. McHven. And to your knowledge, the activities of Inter- 
Regional, in formulating these principles which you have spoken of 
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as leading to rate adjustments throughout the country, were not 
su rvised by any State insurance department ? ¢ 

Mr. Crose. It has never been questioned by any State supervisory 
department, and it is our belief that it is within the purview of our 
operations as an advisory organization to do that. 

Mr. McHueu. But is not this in effect power over rates which is 
being exercised by private individuals or private groups, which is 
outside effective State supervision ? 

Mr. Cuose. I do not look at it in that manner. 

Mr. McHven. Although there has never been any State supervision 
of your activity as you have said ? 

Mr. Cuosr. There has never been any because apparently, no insur- 
ance superintendent thought we were doing any act that was not 
thought proper under our qualifications as an advi isory organization. 

Mr. McHven. If they have never examined your records, how can 
they know precisely w hat you are doing? 

Mr. Cuosr. Many insurance departments know exactly what our 
basic principles and our recommended procedure for rate level adjust- 
ments are. ‘They have been told personally, and they have those 
documents. 

Mr. McHven. But they have not actually examined your opera- 
tions in determining what your purposes or motives were, in bringing 
this about ? 

Mr. Ciosr. That is correct. There has been no examination, to my 
knowledge. 

Senator Kerauver. Mr. Close, this general hearing is, as you know, 
under the general direction and chairmanship of Sen: itor O'M: ahoney, 
who unfortunately is ill. I have not had the opportunity to follow 
as closely as I would like, the testimony that has been developed, so 
that if the subject matter of any of my questions has been covered by 
any of the other witnesses who have come before, I hope that counsel 
will tell me so that we shall not duplicate any matter that has been 
put into the record during the time that Senator O’Mahoney was 
conducting the hearings or Senator Hart has acted as chairman. Has 
it been br ought out just how large the Inter-Regional Insurance Con- 
ference is and how much personnel it has? You say here that it is an 
association of 125 capital stock companies, but what personnel do you 
have ? 

Mr. Crosr. There are 12 paid staff members of Inter-Regional. 

Senator Kerauver. You have with you Mr. Beckwith, your man- 
ager and Mr. De Santis, one of your counsel ? 

Mr. Ciose. Yes, sir. 

Senator Krerauver. Mr. Butler is your general counsel, and then 
you have 12 paid directors ? 

Mr. Cros. 12 paid employees; the manager, 2 assistant managers, 
and 9 clerical ae ees, 

Senator Krrauver. What is your budget for a year’s operation ? 

Mr. Crose. It varies from year to year, but it approximates $120,000 
ayear,on the average. 

‘Senator Kerauver. Are you a paid official of the Inter- Regional 
Conference ? 

Mr. Crosr. No, I am not, and if I may, I might say that a large 
part of the work of Inter-Regional is done by company executives 
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acting on committees of Inter-Regional. Those company executives 
are paid entirely by the companies they pe ea They are not reim- 
bursed for time or expenses in any manner by Inter-Regional. 

Senator Krravuver. Who does the research and statistical work ? 

Mr. Crose. The staff does that, together with accounting committees 
and actuarial committees, composed of company executives and per- 
sonnel. 

Senator Krerauver. How do you raise this $100,000, which varies 
from year to year? How is that charge distributed among the com- 
panies ? 

Mr. Ciose. It is raised by assessment among the member companies 
in relation to the premiums which each group of companies produces 
in the fire and allied lines field. 

Senator Keravuver. Are all of them members of the Inter-Regional 
Insurance Conference, or are some of them subscribers ? 

Mr. Crose. All of them are members. There is no provision for 
any subscribership to Inter-Regional. 

Bendaed Keravuver. You say the conference is composed of 125 
= ing stock companies, and you have listed them in your statement. 

at, percentage of the capital stock companies in the United States 
does this include ? 

Mr. Crosr. There again, my answer would have to be an estimate, 
because, to my knowledge, no accurate figures have been prepared. 
But my estimate of companies doing essentially a nationwide business, 
excluding small companies operating within one or two States, is 
that the members of Inter-Regional Insurance Conference write ap- 
proximately 80 to 85 percent of the fire and allied lines premiums. 

Senator Kerauver. Are there other capital stock companies which 
are not members of the Inter-Regional Insurance Conference? 

Mr. Crosr. Yes, sir. 

Senator Kerauver. And which are doing a nationwide business ? 

Mr. Cross. Yes, sir. 

Senator Keravuver. For instance, what companies? 

Mr. Crose. General of Seattle, Corroon & Reynolds, the Insurance 
Co. of North America, the Federal Insurance Group, Allstate Insur- 
ance Co. 

Senator Krravuver. Are there mutual companies in the fire field ? 

Mr. Cross. Yes, sir; there are. 

Senator Keravver. Like Lumbermens Mutual, for instance ? 

Mr. Cuosz. Yes, sir; they write fire business. 

Senator Kreravuver. They are not members of the conference ? 

Mr. Crose. No, sir; they are not, sir. 

Senator Kerauver. But you mean these 125 companies write 80 to 
85 percent of all the fire and allied lines in the United States? 

Mr. Crosr. That is my estimate, sir, and I think it is approximately 
accurate. 

Senator Kerauver. I thought that Lumbermens 





Mr. Crosz. I am sorry, sir. If I did not make that clear, they 
write 80 to 85 percent of the business of capital stock insurance 
companies. 

Senator Kerauvrr. Oh, I see. Then what percentage of all the 
business do these 125 companies write? 

Mr. Cxose. Of the fire and allied lines, my estimate would be per- 
haps two-thirds to 70 percent. 
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Senator Keravuver. Are there any accurate figures on this matter? 

Mr. Crose. They can be compiled, Senator. We have never, to my 
knowledge, compiled them, but they are available, and we can fur 
nish them if you desire. 

Mr. Peck. Mr. Close, those figures apply to the total fire insurance 
business. Do they apply to American companies only or to all fire 
insurance companies / 

Mr. Crosse. They apply to all fire insurance companies, including 
foreign companies which operate in the United States. 

Mr. Peck. Thank you. 

Senator Krravuver. If it is not too much trouble, if you could, I 
think it would be interesting to know these percentages as accurately 
as possible. 

Mr. Cros. We shall be glad to do it. 

Senator Kerauver. On page 2, you refer to regional organizations. 

Mr. Crose. There are four of them. 

Senator Keravver. Is the purpose of your group to give these four 
regional organizations advice, study, and counsel ? 

Mr. Crose. Yes, sir. 

Senator Krravver. Is that exclusively your function? Or do you 
also give the member companies advice and information ? 

Mr. Criose. We keep member companies posted in an informative 
way, of many of our activities, such as our basic principles for rate 
level adjustments, our recommended procedures for rate level adjust- 
ments. In addition to these regional organizations, a number of 
States, perhaps 8 or 10, that because the laws in those States make no 
provision for advisory organizations, or who do not look to regional 
organizations for recommendations or advice or assistance where it is 
legally permissible, we make all recommendations or suggestions di- 
rectly to those rating organizations. If the law permits them to come 
tous to seek advice, we give it to them. 

Senator Kreravver. Is there a similar organization in the field doing 
similar work for mutual companies or companies which are not 
members of your conference? 

Mr. Crosr. Yes, there is a mutual advisory organization. 

Senator Kerauver. What is its official name? 

Mr. Crose. Mutual Advisory Organization. 

Senator Keravuver. Where is it located ? 

Mr. Cross. I believe it is Chicago, but I cannot be definite about 
that. We have no dealings with them. 

Senator Keravver. Is there identical personnel in the four regional 
organizations which you refer to on page 2 and in the Inter-Regional 
Insurance Conference ? 

Mr. Cuiosr. There is none insofar as the paid staff is concerned. 
There is duplication of company representation on committees. 

Senator Keravuver. On the governing committees? 

Mr. Crose. On the governing committees, as well as certain other 
committees. 

Senator Kerauver. Give us an example of what you mean. 

Mr. Crosr. Well, as an example, there is an individual, say, of the 
Hartford Fire Insurance Co. I was going to use myself, but that 
is not correct. An individual of the Hartford Fire Insurance Co— 

Senator Kerauver. Go ahead, sir. 
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Mr. Cross (continuing). Who has been a member of the executive 
committee of Inter-Regional, and at the same time he was on the 
executive committee, or his company was, and he acted for his com- 
pany, on the governing committee of the Eastern Underwriters 
Association. 

Senator Kerauver. Mr. McHugh has just called my attention to 
an exhibit, which was put into the record yesterday, showing company 
groups most active upon committees and advisory organizations, 
which I take it does explain what I am referring to. 

Do you have available for submission to the committee the members 
of the governing board of your conference, and also of the four re- 
gional organizations ? 

Mr. Cross. I have with me the names of the individuals of the 
executive committee of Inter-Regional Insurance Conference. I do 
not have the names of the other organizations. They change from 
time to time, but again, if you wish, that information easily can be 
given to you. 

Senator Kerauver. Yes, if you will furnish that, it will be of great 
interest. 

What is the connection between your conference and the American 
Insurance Association ? 

Mr. Cuiosr. There is no connection between the two. 

Senator Kerauver. Are some members of your executive committee 
also members of the American Insurance Association ? 

Mr. Crose. The American Insurance Association is composed of 
chief executive officers of member companies. Those are presidents 
or U.S. managers of foreign companies. 

Inter-Regional Insurance Conference Executive Committee is com- 
posed of designated senior officials of its member companies, most of 
which have the rank of vice president or assistant U.S. managers of 
foreign companies. 

Senator Kerauver. Mr. McHugh, has the organization of the Amer- 
ican Insurance Association been described in the record ? 

Mr. McHueu. Yes, Senator. Yesterday we had the spokesman of 
the American Insurance Association here. He was examined at some 
length. 

Senator Keravuver. Whois he? 

Mr. McHueu. The spokesman who testified yesterday, Senator, is 
Mr. North, who I understand is not on the general committee of the 
American Insurance Association, but his company is a member and 
he has been active in the affairs of the American Insurance Association. 
He is with the Phoenix Insurance Co. of Hartford. 

Senator Keravuver. Is the American Insurance Association, in the 
insurance field, somewhat similar to the American Bar Association? 

Mr. McHucu. The testimony yesterday, Senator, was that the 
American Insurance Association, as Mr. Close said, is a group of the 
chief executives in the fire and casualty field, set up as a kind of 
forum for the expression of ideas on various problems which the chief 
executives are wrestling with in those areas. 

Senator Kerauver. Anyone cannot join? It is an exclusive club; 
is that it? 

Mr. Cioser. Any—— 

Senator Krrauver. For example, in the American Bar Association, 
any lawyer who can pay his dues, can get somebody to recommend 
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him, and has a good moral standing, presumably can join. But the 
American Insurance Association is made up only of certain desig- 
nated chief executives from certain companies ? 

Mr. Crosr. It is my understanding that it is limited to the chief 
executive oflicers of any capital stock insurance company who wishes 
to become a member. 

Senator Kerauver. All right, sir. 

What was this about a proposed merger of the regional organiza- 
tions of the Inter-Regional Insurance C onference ? 

Mr. McHugh, do you wish to ask about that ? 

Mr. McHveu. Yes, it might be appropriate at this time. 

Senator Krravver. Some of this might be covered in the rest of 
your statement. 

Mr. Criose. Some of it is, sir. 

Senator Krerauver. Perhaps it would be better for you to go on and 
finish your statement. 

Mr. Crose. The conference functions through a permanent staff 
headed by a manager, Mr. Royal M. Beckwith, “located in its office at 
116 John Street, New York City, and the executive direction is pro- 
vided by an executive committee composed of 12 senior officers of 
member companies duly elected by the membership. Additionally, 
the conference has a board of governors composed of 15 chief execu- 
tives of member companies, the purpose of which is to provide 
guidance to the officers and executive committee as respects matters of 

major policy. The conference also has an advisory committee which 
consists of four executive oflicers of member companies and the man- 
agers or chief administrative officers of each of the four above- 
mentioned regional organizations. The conference is also assisted by 
various committees composed of company actuaries, loss adjustment 
executives, rating managers, and underwriters, respectively, which 
committees devote attention to particular problems under study. It 
is the practice of the conference also to meet with trade associations 
representing various segments of the insurance-buying public and 
with committees representing agents and brokers for the purpose of 
conferring with respect to problems of mutual interest. 

The conference by its constitution deals with property insurance and 
more specifically with insurance covering fire and allied perils. With 
the advent of so-called multiple-line forms of cover age, however, it 
has been necessary for the conference also to deal with these various 
package forms of coverage insofar as they include insurance against 
fire and allied perils. 

It is the purpose of the conference to develop a practical coordina- 
tion of the practices of the various regional bodies and local fire rating 
bureaus on matters of nationwide concern. 

In the interest of being helpful to the committee in its study, some 
examples of matters which have been dealt with by Inter- Regional, its 
staff and committees are briefly summarized and cited for the purpose 
of illustrating the function of Inter-Regional. 

In 1956 and 1957, Inter- Regional commenced a study of the appli- 
cation of available loss and expense statistics in the : adjustment of rate 
levels. This study commenced early in 1956 and was completed in 
1957 and entailed a detailed investigation of current ratemaking prac- 
tices and revealed an inconsistent pattern. The generally prevailing 
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unsatisfactory underwriting results emphasized the necessity of care- 
ful examination of practices and consultation with all regional and 
rating organizations. 

From research, consultation, and studies conducted by Inter-Re- 
gional, there was developed a set of basic principles for the adjustment 
of rate levels which was recommended to rating organizations nation- 
wide. A copy of these principles is attached hereto in the appendix. 

(This exhibit appears at p. 1553.) 

In all of this work of Inter-Regional and its rate level adjustment 
committee, Inter-Regional had the benefit of helpful consultation with 
regional organizations and rating managers. The problems involved 
were nationwide in character, were difficult and complex, and by vir- 
tue of the exhaustive study, the resultant recommended principles ful- 
filled a need of every fire rating bureau in the entire country. 

In June 1957, the insurance commissioners, by a resolution duly 
adopted, at their convention, urged industry to consider revising the 
discounts permitted by the term rule. 

Rating organizations in all fields had, for many years, employed 
a rating rule pursuant to which fire insurance contracts written for 
a term of 2, 3, 4, or 5 years were privileged to be written at a discount 
of the annual premium, the amount of the discount varying with the 
term of the contract. For example, a 3-year policy was written for 
21% times the annual premium and a 5-year policy was written for 
4 times the annual premium. 

Research and studies had been made on the subject of these dis- 
counts permitted by this rating rule, known as the term rule, and con- 
clusions had about been made as to the inappropriate nature of the 
discounts afforded by it when the commissioners made their resolution 
urging industry to revise the term rule discounts. 

Mr. McHvueu. Mr. Close, I wonder if you would explain for the 
benefit of the subcommittee what is the term rule discount that was 
recommended by Inter-Regional ? 

Mr. Crose. Subsequent to the study of the term rule? 

Mr. McHueu. Yes, subsequent to the study. 

Mr. Crosp. It was recommended that 3-year policies have a dis- 
count of 12 percent from the total of the 5-year premiums in place of 
prior 1624-percent discount, and that the 5-year policies have a dis- 
count of 12 percent for the total of the 5-year premiums in place of the 
the previously used 20-percent discount. 

There were some variances to those in certain States, but that was 
the general pattern. 

Mr. McHvueu. These recommendations would then be disseminated 
to all the various State bureaus? 

Mr. Ciose. They were disseminated to all the regional organiza- 
tions and the rating bureaus directly who did not look to certain 
regional advisory organizations. 

Mr. McHueu. That would only be these approximately 10 or so 
rating bureaus that looked directly to you? 

Mr. Ciosz. That is correct. 

Mr. McHucu. Were the recommendations with reference to the 
term rule pretty generally accepted by the rating bureaus? 

Mr. Crosr. They have been adopted in 41 States to date. 
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Mr. MoHucéu. In any of those 41 States where that rule was adopt- 
ed, had the rating bureaus up to that time been approving a discount 
that was higher than that which was recommended by Inter-Regional # 

Mr. Cuiose. Yes, sir. 

Senator Kerauver. There will be a brief recess at this time, for 
about 10 minutes. 

(A short recess was taken. ) 

Senator Keravuver. Very well, Mr. Close. 

Mr. CLosre. Senator, may I correct the name and address of the 
mutual organization for the record? During the recess, I got the 
correct name and address. It is the Mutual Insurance Advisory 
Association, 111 Fourth Avenue, New York City. 

Senator Kerauver. You missed the location by some 2,000 miles. 

Mr. Ciose. That is correct, and the name by one word. 

Mr. McHvuen. Do you want to continue, Mr. Close, with your 
statement ? 

Senator Keravuver. I think that some of the questions I asked have 
been covered by Mr. Close’s statement, so I think it would be better 
if he continued with his statement. 

Mr. Crosz. Thank you, sir. 

Inter-Regional Insurance Conference furnished the forum and the 
leadership whereby all segments of industry, stock, mutual, bureau 
companies, and independent companies were brought together and a 
prompt accord was reached. It was concluded that the discounts 
presently permitted should be revised to a more realistic level and this 
unanimous concurrence was promptly communicated to the president 
of the National Association of Insurance Commissioners who equally 
promptly expressed his approval and urged each commissioner in 
the United States to adopt the revised discounts. 

Consequently, through the good offices of Inter-Regional Insurance 
Conference the term rule was revised and today, as revised, it is uni- 
form in 41 States. 

After completing its research resulting in the recommended guid- 
ing principles for rate level adjustment, Inter-Regional next began 
the study of and completed the job of developing for every rating 
bureau a recommended procedure for rating i review of the 
overall fire rate level by States. 

In this work again the Inter-Regional staff and committees were 
assisted by company actuaries and regional and rating bureau man- 
agers, and this important work was facilitated by their essential assist- 
ance. 

In essence, this overall rate level adjustment procedure which was 
developed by Inter-Regional was designed to utilize to the fullest 
the pertinent available fire loss and expense statistics developed by the 
actuarial bureau of the national board. 

The recommended procedure provided a sound reflection of cur- 
rent loss and expense trends, largely by emphasizing the loss and 
expense experience of the more recent years of the period under review. 

The economic force of inflation was everywhere evident and in- 
surance costs both in losses and expenses were no exception to the in- 
fluences of inflation. After most careful consideration and test ap- 
plications in several States the recommended procedural plan was felt 
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to be entirely sound and in the best interests of the public and the 
entire insurance industry. 

Inter-Regional’s research and recommendations in connection with 
dwelling building and contents forms have been of great service to 
bureaus and industry and have resulted in great benefits to agents 
and brokers and the public in developing a clarity of meaning and 
understanding of coverage available to the public. 

Without unduly burdening this statement with a lengthy recitation 
of the many studies and recommendations which Inter-Regional has 
made, nevertheless, a mention of a few other subject matters should 
help portray a picture of the functioning and objectivity of Inter. 
Regional. 

Committees of Inter-Regional have worked for some time in the 
development of recommended forms necessary to keep the insurance 
industry current with the needs of the public for insurance protec- 
tion against the hazards of radioactive contamination. In this work 
all segments of industry have been consulted and as might be ex- 
pected the research and study has been extensive. 

When but recently the Federal Government was concerned with 
developing a program of Federal insurance against the peril of flood, 
Inter-Regional as a public service, developed needed, helpful informa- 
tion, and forms to assist the Government if and when it undertook 
a flood insurance program. 

The records of the various committees of Inter-Regional and the 
minutes of its executive committee, all were made available to the legal 
staff serving this Senate committee and photostatic copies of all re- 
quested material have been furnished to them. 

Therefore, while your committee is now informed from such source 
information on the activities of Inter-Regional, we nevertheless sub- 
mit this explanatory statement with citations illustrative of specific 
subjects and accomplishments to more completely portray the intent 
and purpose of this conference which we believe functions in the best 
interest of maintaining a sound fire insurance industry and in the 

ublic interest. 

When the recommendations emanating from the conference are 
received by the local rating organizations, they are independently 
studied and considered at that level by the respective committees and 
governing bodies of the rating organizations and, in the event of con- 
currence, the material so recommended is then filed by the local rating 
organization with the respective State regulatory authorities as re- 
quired by the various insurance laws. The member companies of the 
conference have no obligation under the constitution or otherwise 
to comply with the recommendations of the conference, such obliga- 
tion of adherence arising only out of the relationship of members and 
subscribers to each local rating bureau. 

Since insurance serves all of the people of the Nation and since 
most property insurance companies do business on a nationwide basis, 
it is believed vital to the maintenance of a sound industry and in the 
best public interest that fundamental principles be established and 
observed consistently. It is the purpose of the Inter-Regional In- 
surance Conference to assist in achieving this objective from which 
effort results reasonable uniformity and coordination of practice and 
principles among the various local fire rating organizations. 
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Senator Krrauver. The rest of your exhibits will be made a part 
of the record. 
(The exhibits referred to are as follows:) 


INTER-REGIONAL INSURANCE CONFERENCE 
LIST OF MEMBER COMPANIES 


The Aetna Casualty & Surety group: 
The Aetna Casualty & Surety Co. 
Standard Fire Insurance Co. (Connecticut) 
Iowa Fire Insurance Co. (Iowa) 

Aetna Insurance Co. 

Agricultural Insurance Co. 

American Casualty insurance group: 
American Casualty Co. of Reading, Pa. 
Valley Forge Insurance Co. 

America Fore Loyalty group: 

The Continental Insurance Co. 
Fidelity-Phenix Insurance Co. of New York 
Firemen’s Insurance Co. of Newark, N.J. 
Niagara Fire Insurance Co. 
The Fidelity & Casualty Co. of N.Y. 
Milwaukee Insurance Co. of Milwaukee, Wis. 
Commercisl Insurance Co. of Newark, N..J. 
National-Ben Franklin Insurance Co. of Pittsburgh, Pa. 
Royal General Insurance Co. of Canada. 
The Yorkshire Insurance Co. of New York. 
Seaboard Fire & Marine Insurance Co. 
The American Insurance Co. 
Atlas Assurance group: 
Atlas Assurance Co., Ltd. 
Albany Insurance Co. 
Quaker City Insurance Co. 
Boston group: 
Boston Insurance Co. 
Old Colony Insurance Co. 
Equitable Fire Insurance Co. 
The Camden Fire Insurance Association 
Century Insurance group: 
The Century Insurance Co., Ltd. 
The Pacific Coast Fire Insurance Co. 

Commercial Union-Ocean group: 

Commercial Union Assurance Co., Ltd. 
Commercial Union Fire Insurance Co. 
American Central Insurance Co. 
Union Assurance Society. Ltd. 
Palatine Insurance Co., Ltd. 
California Insurance Co. 

British General Insurance Co., Ltd. 

Crum & Forster group: 

The North River Insurance Co. 
U.S. Fire Insurance Co. 
Westchester Fire Insurance Co. 
The British America Assurance Co. 
The Western Assurance Co. 
The Employers Fire Insurance Co. 
The Fund group: 
Fireman’s Fund Insurance Co. 
Home Fire & Marine Insurance Co. of California 
National Surety Corp. 
National Surety Marine Insurance Corp. 
Founders’ Insurance Co. 
Glens Falls Insurance Co. 
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LIST OF MEMBER COMPANIES—continued 


Great American group: 
Great American Insurance Co. 
American National Fire Insurance Co. 
Hanover Insurance group: 
The Hanover Insurance Co. 
The Fulton Insurance Co. 
Hartford Fire Insurance group: 
Hartford Fire Insurance Co. 
Citizens Insurance Co. of New Jersey 
Twin City Fire Insurance Co. 
The Home Insurance Co. 
Industrial Indemnity Co. 
London Assurance group: 
The London Assurance 
The Manhattan Fire & Marine Insurance Co. 
Guarantee Insurance Co. 
London & Lancashire Insurance group: 
The London & Lancashire Insurance Co., Ltd. 
Safeguard Insurance Co. 
Standard Marine Insurance Co., Ltd. 
Maryland Casualty Co. 
Massachusetts Bonding & Insurance Co. 
National of Hartford group: 
National Fire Insurance Co. of Hartford 
Transcontinental Insurance Co. 
National Union Insurance group: 
National Union Fire Insurance Co. of Pittsburgh, Pa. 
Birmingham Fire Insurance Co. of Pennsylvania 
The Netherlands Insurance Co. 
New Amsterdam group: 
New Amsterdam Casualty Co. 
United States Casualty Co. 
New Hampshire Insurance group: 
New Hampshire Fire Insurance Co. 
Granite State Fire Insurance Co. 
New York Underwriters Insurance Co. 
New Zealand Insurance group: 
The New Zealand Insurance Co., Ltd. 
The South British Insurance Co., Ltd. 
The Baloise Marine Insurance Co., Ltd. 
North British group: 
North British & Mercantile Insurance Co., Ltd. 
The Mercantile Insurance Co. of America 
The Commonwealth Insurance Co. of New York 
The Pennsylvania Fire Insurance Co. 
Central Surety & Insurance Corp. 
Northern Assurance group: 
The Northern Assurance Co., Ltd. 
American Marine & General Insurance Co. 
Norwich Union Insurance group: 
Norwich Union Fire Insurance Society, Ltd. 
The Eagle Fire Co. of New York 
Pacific National Insurance group: 
Pacific National Fire Insurance Co. 
Manufacturers Fire Insurance Co. 
Pearl-American Insurance group: 
Pearl Assurance Co., Ltd. 
The Monarch Insurance Co. of Ohio 
Peerless Insurance Co. 
The Phoenix-Connecticut group: 
The Phoenix Insurance Co. 
The Connecticut Fire Insurance Co. 
Equitable Fire & Marine Insurance Co. 
Minneapolis Fire & Marine Insurance Co. 
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LIST OF MEMBER COMPANIES—continued 


Phoenix Assurance group: 
Phoenix Assurance Co. of New York 
London Guarantee & Accident Co., Ltd. 
Providence Washington Insurance Co. 
Reliance Insurance Co. 
Royal Exchange group: 
Royal Exchange Assurance 
Provident Insurance Co. of New York 
Royal-Globe Insurance group: 
Royal Insurance Co., Ltd. 
The Liverpool & London & Globe Insurance Co., Ltd. 
Royal Indemnity Co. 
Globe Indemnity Co. 
Queen Insurance Co. of America 
Newark Insurance Co. 
American & Foreign Insurance Co. 
The British & Foreign Marine Insurance Co., Ltd. 
Thames & Mersey Marine Insurance Co., Ltd. 
St. Paul companies : 
St. Paul Fire & Marine Insurance Co. 
St. Paul Mercury Insurance Co. 
Scottish-American group: 
Scottish Union & National Insurance Co. 
American Union Insurance Co. of New York 
Springfield Insurance group: 
Springfield Fire & Marine Insurance Co. 
New England Insurance Co. 
Standard Accident Insurance Co. 
Sun Insurance group: 
Sun Insurance Office, Ltd. 
Sun Insurance Co. of New York 
The Travelers Insurance group: 
The Travelers Indemnity Co. 
The Charter Oak Fire Insurance Co. 
U.S. Fidelity & Guaranty Co.: 
Fidelity & Guaranty Insurance Underwriters, Inc. 


INTER-REGIONAL INSURANCE CONFERENCE 
BASIC PRINCIPLES—RATE LEVEL ADJUSTMENTS, NOVEMBER 18, 1957 


1. The principle of a 6 percent underwriting profit factor as set forth in the 
1921 profit formula of the National Board of Fire Underwriters as modified in 
the 1949 subcommittee report of the NAIC shall be maintained. No overall rate 
level adjustment shall be made if the indicated profit is within a tolerance zone 
of two percentage points above or below such 6 percent factor. 

2. Review of overall rate level shall be annual; however, it is not the intent 
to require annual adjustment of rate levels. 

3. Underwriting profit as referred to above shall be determined with use of 
direct earned premiums and incurred loss and incurred expense figures without 
regard to reinsurance. 

4. All available and relevant premium and loss statistics, including loss ad- 
justment expenses, of member and subscribing stock companies, adjusted to 
reflect current tariff rate levels, shall be used. Loss adjustment expenses shall 
be included with loss statistics. The premium and loss statistics of other com- 
panies may be included in the determination of actual and adjusted loss ratios 
to the extent that the use of such loss experience is necessary and pertinent. 

5. In the case of fire rate levels the loss experience of not less than the most 
recent 5-year period shall be used, while in the case of windstorm or extended 
coverages which involve the windstorm peril the loss experience of not less than 
the most recent 10-year period shall be used. 

6. As to expenses other than loss adjustment expenses, only the experience of 
member and subscribing stock companies reflecting comparable methods of op- 
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eration and acquisition costs during the most recent available year shall be 
used. Such expense figures shall be treated as a unit and shall not be separated 
into their several components. 

7. Due consideration shall be given to loss experience, expenses and all other 
relevant factors within and outside the State, including the important element of 
informed judgment and the reflection of all developments and trends which may 
affect prospective loss experience and expenses. 


Senator Krrauver. Mr. McHugh, do you wish to ask some ques- 
tions at this point ? 

Mr. McHueu. Yes. 

Mr. Close, you mentioned that when recommendations are made by 
the Inter-Regional Insurance Conference, they are acted upon inde- 
pendently by the rating bureaus, and there is no obligation to accept 
those recommendations. The subcommittee is concerned with Just 
how effective Inter-Regional has been in having its recommendations 
approved or accepted by the rating bureaus, to try and determine just 
how independently the rating bureaus are ‘acting upon these recom- 
mendations. I would like to call your attention to a memorandum 
obtained from the files of Inter-Regional. It is a document signed 
by Mr. H. M. Mountain, chairman of the Inter-Regional executive 
committee. 

Would - identify the company with which Mr. Mountain is 
associated ¢ 

Mr. Ciose. He is president of the Aetna Insurance Co. 

Mr. McHucu. This memorandum is entitled “Inter-Regional In- 
surance Conference,” and reads in part: 


Based upon discussion and recommendation at the American Insurance Asso- 
ciation meeting, your officers feel that there has been a positive declaration of 
desire of the membership for Inter-Regional to pursue the following courses in 
its future activities. 

In the area of rate level adequacy, rating methods and procedures, statistics 
and actuarial support, Luter-Regional will not onty make recommendations to the 
various regional organizations and rating bureaus, but also implement these 
recoumendations by supporting statistics, advice and other assistance toward 
the end that its recommendations may be acted upon without delay. If the 
recomendations as presented by Inter-Regional are not found acceptable by 
regional organizations and rating bureaus, then the reasons for such nonaccept- 
ance will be determined by Inter-Regional and submitted to its executive com- 
mittee for consideration. 

The manager has been requested to furnish each member of the executive com- 
mittee with a list showing the composition of the senior committees of all 
regional organizations and rating bureaus. There is a continuous turnover of 
personnel on these committees, which makes it somewhat difficult for the mem- 
bers to be kept fully informed of the position which their respective companies 
have taken on matters of nationwide significance. It is therefore requested that 
through an executive officer, each company represented on the Inter-Regional 
executive committee—and it is hoped, many other member companies as well— 
inform all representatives of its company who serve committees of regional 
organizations and rating bureaus, of the company’s policy to participate con- 
structively and helpfully in Inter-Regional’s program. 

It is suggested that by this means a particular company’s position on matters 
coming before Inter-Regional might be more consistently maintained and the 
risk be avoided of having its aims and efforts handicapped by the inconsistent 
action of its representatives should such representatives be unacquainted with 
the position of their own company. 


I would like to ask you, Mr. Close, if you do not think that this 
description of the functions of Inter- Regional suggest that as a result 
of having the chief executives of companies on the executive commit- 
tee of Inter-Regional, these executives are in turn able to state their 
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views of the organization with which they are associated on the various 
rating bureaus so as to more effectively implement the recommenda- 
tions of Inter-Regional. 

Senator Krrauver. As I understand it, Mr. McHugh, this is a 
report of the executive committee 

Mr. McHven. Of the Inter-Regional Insurance Conference. Un- 
fortunately, it is undated, and the only description which we have of it 
is the title which has been read, bearing the signature of Mr. H. M. 
Mountain, whom Mr. Close has identified. 

Senator Kerauver. Would Mr. Close know the date of this memo- 
randum ? 

Mr. Ciose. No, I do not, Senator. 

Senator Krerauver. Is this memorandum the guiding policy of Inter- 
Regional and of the companies that make it up ? 

Mr. Cuiose. That was Mr. Mountain’s, who was then chairman of 
the executive committee of Inter- Regional, recommendation to the 
executive committee. Some companies probably followed that, some 
probably did not. 

Senator Kerauver. This does not seem to reflect only the views of 
Mr. Mountain. It has the title “Officers’ Report to the Executive 
Committee.” 

Mr. Crosr. I cannot say whether that was approved by the vice 
chairman and treasurer, who are the only other officers of Inter- 
Resional. I donot know that. 

Senator Krerauver. Since we are discussing this, let us make it a 
part of the record at the appropriate place. 

(The document referred to may be found on p. 2226.) 

Mr. McHven. Mr. Close, would you say—in view of the fact that 
the members of the executive committee of Inter-Regional, arriving 
at the decision, have supporting officials in their companies who com- 
prise the various regional advisory organizations and State rating 
bureaus—that these people are able to act completely independently 
of the decisions made by their chief executives in Inter-Regional? 

Mr. Crosr. The composition of governing committees of rating 
bureaus varies widely. Probably all of them have one or more rep- 
resentatives of companies whose senior officer is on Inter-Regional’s 
governing committee. They are in varying degree. 

I see nothing improper, personally, as an executive vice president 
of Great American, after full discussion, in reaching a conclusion 
that I feel as in the best interests of the public and the Great American 
Insurance Co., why I should not communicate that view, as I have 
done, to subordinate officers who sit on these rating organizations. 

Mr. McHven. I am not suggesting, Mr. Close, ‘that it is improper. 
T am just asking you in view of the Telationship between the officials 
who comprise the rating bureaus and the companies and executives 
who represent the companies on Inter-Regional, how these rating 
bureaus can truly be independent of Inter-Regional. 

Mr. Crosr. The majority, in my opinion, of governing committees 
of rating bureaus are not representing companies whose senior officer 
is on Inter-Regional’s Executive Committee. 

Senator Keravuver. Mr. Close, you said that you see nothing im- 
proper about vour making a recommendation to a junior officer or 
employee of Great American Insurance Co. who might be serving 
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on a rating bureau. What if he didn’t think he would be under 
persuasion to follow your recommendations ? : 

Mr. Crose. I would hope he would be under some persuasion to 
do so, but unfortunately I have found cases where he did not follow 
my recommendations. I might add that in some cases there were 

ood and sufficient reasons why he did not, that there were local con- 
ditions over which I had no knowledge when I made the suggestion 
that he support a certain recommendation that persuaded him that 
it would be unwise to accept that recommendation. 3 

Senator Kreravuver. But just taking human nature as it is, he would 
be thinking about promotion, salary raises, or pleasing the boss. It 
would be rather unlikely that he wouldn’t look with a great deal of 
favor upon your recommendation. 

Mr. Crosz. That is correct. 

Senator Keravuver. I am glad to see someone so forthright in his 
response. 

Go ahead. 

Mr. McHueu. Mr. Close, you had been describing earlier the func- 
tion of the Rate Level Adjustment Committee of Inter-Regional. As 
I indicated at that time, the subcommittee has been concerned with 
just how much control or influence over rates and what functions per- 
taining to ratemaking are actually maintained in Inter-Regional. 

I would like to call your attention to a situation that has come to 
the attention of the subcommittee from records obtained in the files of 
Inter-Regional and ask you to comment on the manner in which these 
problems might arise. To introduce this subject, Senator, I would 
like to offer for the record a document which was taken from the files 
of Inter-Regional at our request and which was turned over to the 
members of the staff, as Mr. Close has suggested. It is a letter dated 
August 15, 1955, signed by Mr. J. L. Earhart, assistant U.S. manager 
of the Royal-Liverpool Insurance Group. This is written to Mr. Jarl 
T. Sorensen, assistant manager. It is entitled “Utilities.” 

Senator Kerauver. That will be made a part of the record. 

(The document referred to may be found on p. 2227.) 

Mr. McHveun. This reads: 


DEAR Mr. SORENSEN: The competition from certain stock and many nonstock 
writers on utilities has grown to a point where it represents a very serious 
problem. Some companies are urging that the FIA start writing this type of 
business and still others are suggesting the use of deductibles, for which there 
is a demand, but all of this is aimed at getting rates down. 

We feel it is urgent that a meeting of your central lighting and traction com- 
mittee be called to discuss the situation and find a remedy. Therefore, I am 
writing you, as our group is a member of that committee, to ask that such a meet- 
ing be arranged as soon as possible. We have discussed this matter with the 
Home Hartford and American Fore organizations and are convinced they have 
the same feeling of urgency about the situation. 

Will you please call me as to the earliest date when we can arrange to have a 
meeting on this subject. 

Yours very truly. 


I would like to read to you from another document obtained from 
the files of Inter-Regional Insurance Conference, and this is a copy 
of a letter dated August 17, 1955. It bears the initials F.H. on the 
letterhead of the Home Insurance Co., and on the stationery appears 
the name Felix Hargrett, vice president. Would you identify him? 
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Mr. Crosse. Felix Hargrett is vice president of the Home Insurance 

Mr. McHveu. I would like to offer this document also, Senator, 
for inclusion in our record. 

Senator Keravver. That will be made part of the record. 

(The document referred to may be found on p. 2228.) 


Mr. McHueu. It is addressed to Mr. Beckwith on the subject of 
“Public Utilities.” It reads: 


DeAR Mr. BECKWITH: We are deeply concerned with the growing seriousness 
of competition for this class of business. Nonstock insurers are entering the 
field in force. Nonadmitted insurers presently supply much of the coverage 
carried. And some stock companies are offering quotations based upon various 
deductible amounts. The trend of all this is, of course, toward lower premiums. 

Individual company action, along lines at variance from our filings, is hardly 
the best way to deal with this problem. The answer for the stock companies 
as a whole will be found only through a careful, thorough reconsideration of 
rate levels and contractual terms. We believe, therefore, that the Inter-Regional 
Insurance Conference, through its central lighting and traction committee, 
should tackle the problem at once, and we ask that you arrange a meeting of 
that committee for this purpose at the earliest practicable date. The situation 
is urgent and should be given every possible priority. 

May I ask you whether or not this meeting was subsequently re- 
called and whether or not a special committee of Inter-Regional was 
set up to consider this competition that was referred to here for the 
public utilities business ¢ 

Mr. Crose. Mr. McHugh, I was not a member of any committee of 
Inter-Regional until October 1955, and I have no knowledge of 
whether such a meeting was called or not or what was the result of 
it. 

Senator Kreravuver. Maybe Mr. Beckwith knows. 

Mr. McHveun. I was going to ask if we could have Mr. Beckwith, 
who is with you, give some explanation about this. 

Senator Keravuver. Mr. Beckwith, first identify yourself and tell 
how long you have been with the Inter-Regional Insurance 
Conference. 

Mr. Beckwitn. My name is Royal M. Beckwith. I am manager 
and secretary of Inter-Regional Insurance Conference. I have had 
that position since the organization of the conference 5 years ago. 

With respect to the question that counsel has just asked, subsequent 
to the receipt of those letters, and I believe there were one or two 
others, we convened what we call our public utility committee, which 
has the function of dealing with matters affecting public utility 
interests. 

We have had a number of subsequent meetings where the problem 
was considered. It is my memory that adjustments were felt to be 
warranted of a detailed nature in the rating schedule for electric 
generating stations, which we recommend nationwide. 

Mr. McHveun. For purposes of our understanding of this problem, 
Mr. Beckwith, I wonder if you would explain what was meant by 
the description of this as being the growing seriousness of competition 
for this class of business. What was it that Mr. Hargrett was really 
bringing to the attention of Inter-Regional? What was the problem? 

Mr. Beckwiru. It ismy memory that about that time the Associated 
Factory Mutual Insurance Cos. made what might be perhaps termed 
abit of a drive for that type of business. 
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Mr. McHven. And by that type of business you mean writing in- 
surance on public utilities ? cai 

Mr. Becxwitn. Public utility electric generating station lines. 

Mr. McHven. Is this the type of business ordinarily written on a 
deductible or excessive-loss Pass coverage ? 

Mr. Becxwitn. Ordinarily it is not so written. 

Mr. McHveun. Is any of that business written on that basis? 

Mr. Becxwitu. There is some written on that basis, yes. 

Mr. McHucu. When the Factory Mutual—is it Factory Mutual 
that you 

Mr. Becxwirn. I understand the Associated Factory Mutuals have 
offered a deductible form of contract for that business. 

Mr. McHuen. It is this deductible type of policy by the Associated 
Factory Mutual on this business that has brought this problem into 
being ? 

Mr. Becxwitn. It is my understanding that they have offered such 
a contract and I presume that had something to do with bringing this 
competitive problem into being, yes, sir. 

Mr. McHven. Is it not true that the various members of Inter- 
Regional were not writing this type of coverage ? 

Mr. Beckwiru. Some companies have written and are writing it 
now, according to my hearsay information. 

Mr. McHveun. At this time, in August of 1955, would you say that 
there was any substantial volume of business being written on public 
utilities by the members comprising the Inter-Regional ? 

Mr. Beckwitu. You mean on a deductible basis ? 

Mr. McHveu. Ona deductible basis. 

Mr. Becxwirtn. I have no knowledge as to the volume of such busi- 
ness that was written. I have heard it stated that some has been 
written on a deductible basis and that is really all I know about it. 

Mr. McHuen. Mr. Beckwith, it is true that the insurance that is 
written on this deductible basis does produce a lower premium. 

Mr. Becxwirn. Normally I presume that that is one reason for 
naming a lower premium, yes. 

Mr. McHveun. Is it not true that there was in your industry, at 
least for the members comprising the Inter-Regional Insurance Con- 
ference, opposition to this type of policy ? 

Mr. Beckxwitu. That is correct. 

Mr. McHvucit. And one of the purposes of your meeting, then, based 
upon these letters, was to determine what action Inter-Regional would 
take about meeting this kind of competition ? 

Mr. Becxwirn. That is correct, sir. 

Mr. McHvcn. This is a matter ordinarily which would not be 
handled on an individual company basis but would be worked out b 
agreement among the various companies who are competing with eac 
other in the sale of this insurance? 

Mr. Becxwirtn. It isa matter which has certainly been handled on an 
individual company basis. The purpose of Inter-Regional, of course, 
is to bring about a coordination and consistency in practice on matters 
of that type. 

Mr. McHvueu. Among companies who are competitors ? 

Mr. Beckwirn. Among companies who are competitors; yes. 
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Mr. McHveu. Any decisions which might have been made by Inter- 
Regional with reference to a problem like that is, if I understand the 
testimony of Mr. Close, not subject to any supervision or examination 
by the New York Insurance Department or any other insurance 
department. » Yeh Ya 

Mr. Becxwirn. It is subject to examination and supervision by 
every State insurance department in which we have qualified under 
the law as an advisory organization. 

Mr. McHueu. Did the New York Insurance Department or any 
insurance department make any examination of the position or the 
activities engaged in by your conference with reference to this type 
of insurance ? 

Mr. Beckxwirn. We have not been examined as yet by any State 
insurance department. 

Mr. McHueu. Senator, I would like also to read into the record 
an excerpt from another minute of the Inter-Regional Insurance 
Conference dated November 13, 1956. 

Senator Keravuver. That will be made a part of the record. 

(The document referred to may be found on p. 2228.) 

Mr. McHueu. It reads in part, with reference to deductible insur- 
ance in Kentucky : 

The attention of the executive committee was directed to certain developments 
in the State of Kentucky involving particularly a movement by the Kentucky 
Insurance Department toward the promulgation of standards for the writing 
of deductible and excessive loss insurance. The committee was informed that 
at a recent hearing on this matter, certain companies, members of Inter-Regional 
Insurance Conference, were represented and voiced the prevailing policy of the 
fire insurance industry as being opposed to excessive loss contracts or to any 
developments that would stimulate their use. 

Mr. Beckwitu. Are you asking me or Mr. Close? 

Mr. McHveu. If Mr. Close is familiar with that, I would be glad 
to have his comments. 

Mr. Cuose. Yes. I am familiar with it, sir. It was given to Inter- 
Regional Insurance Conference executive committee as a matter of 
information only. Inter-Regional took no position on that particular 
subject then or at any time, to my knowledge. 

Mr. McHueu. Do you think this represents an accurate statement 
of what the industry position is when the minutes read— 


and voiced the prevailing policy of the fire insurance industry as being opposed 
to excessive loss contracts or to any development which would stimulate their 


use. 

Mr. Crose. It is probably accurate insofar as a large number of 
member companies of Inter-Regional is concerned. But there are 
many companies members of Inter-Regional who do not subscribe 
to that statement. 

Mr. McHvueu. However, this is the type of competitive problem 
which, having been brought to your attention, Jestei-Bpesetll would 
ordinarily conduct and in fact did conduct meetings to determine what 
action if any should be taken by it, is that correct ? 

Mr.Cuosz. No. We did not. 

Mr. McHvueun. Didn’t it conduct meetings and make studies of the 
problem ? 


Mr. Cuosr. Not to my knowledge, sir. 
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Mr. McHvucau. Nostudies were ever made? 

Mr. Crosz. Not of that particular subject. 

Mr. McHueu. Were there ever any meetings held? 

Mr. Curosz. No, sir. Not tomy knowledge. 

Mr. McHueu. Did any officials of any public utility companies 
ever discuss with Inter-Regional the problem of evolving a kind of in- 
surance involving deductibles covering those utilities ? 

Mr. Cross. That is correct. The Edison Electric Institute consults 
periodically with the public utility committee of Inter-Regional, and 
I do know that they made that suggestion but neither that committee 
nor any other committee of the Inter-Regional took any action upon it, 
It was a joint discussion between members of the Edison Electric 
Institute and Inter-Regional. 

Mr. McHveu. I read to you a portion of a letter, Mr. Close, in 
which it was suggested that it would not be appropriate to deal with 
this matter on an individual company basis. 

Would it be accurate to describe this as being a typical reaction, 
to a problem like this, of the members of your conference ? 

Mr. Crosse. It would be partially accurate. It was Mr. Hargrett’s 
opinion of what should be done. My opinion, as a member of Inter- 
Regional, might be entirely different in that respect. 

Mr. McHvueu. Wouldn’t you say, Mr. Close, that if a problem like 
this were worked out on an industry basis, the necessary effect would 
be to tie progress in the insurance industry to the pace of the slowest 
companies ? 

Mr. Cross. I cannot agree with that at all. The working out of 
such a solution would in effect bring more competition into being 
because that would be a recommendation, then, of Inter-Regional to 
advisory and rating organizations to adopt that practice. 

Mr. McHven. But don’t you feel that if recommendations might 
be made or positions taken by Inter-Regional to slow down that type 
of development, this would have the effect of discouraging further 
growth of that kind of coverage throughout the industry ? 

Mr. Cuose. If that were done, that is correct, but it was not done. 

Mr. McHuexu. Comments were made, of course, that opposition to 
this type of policy has pretty well represented an industry point of 
view on this subject. 

Mr. Cross. I am not even sure it represents a majority viewpoint 
because I know of many, many companies that are perfectly willing 
to write deductible forms of coverage. It is a pretty nearly even di- 
vision of companies who are members of Inter-Regional as to whether 
or not that is a type of insurance that insurers should undertake or 
should not undertake. 

Mr. McHveu. Has the Inter-Regional Insurance Conference, ever 
given any advice, formally or informally, to any of its members 
discouraging the writing of this type of insurance? 

Mr. Crosr. Not to my knowledge at all. I cannot recollect any such 
advice, either written or oral. 

Mr. McHvueu. Mr. Close, earlier this morning Senator Kefauver 
suggested that we examine this question of Inter-Regional taking 
action to merge various regional organizations. I believe this is action 
which has very recently been taken by Inter-Regional. I wonder if 
you would describe for the subcommittee what occurred and what the 
purpose of this action was. 
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Mr. Ciose. You are referring, I believe, to the meeting of July 16? 

Mr. McHueu. Yes. That is right. 

Mr. Crose. Of the membership of Inter-Regional ? 

Mr. McHueu. The activity of the membership and also of the 
board of governors and executive committee which met previous to 
that meeting. 

Mr. Cross. Well, in chronological order, there was a meeting of the 
board of governors and executive committee to consider the enlarge- 
ment of the scope of Inter-Regional’s activities. 

The enlargement of the scope would not change its advisory prac- 
tice in any degree. It was designed to merge into Inter-Regional the 
several advisory organizations listed, and I can read them if you 
would like. 

Mr. McHueu. If you would, please. 

Mr. Crose. Eastern Underwriters Association, South-Eastern Un- 
derwriters Association, Board of Fire Underwriters of the Pacific, 
Reporting Form Service Office, Multi-Peril Insurance Conference, 
and Western Actuarial Bureau. 

The reason for the proposal was to avoid duplication of study, time, 
and expense in reviewing Inter-Regional’s recommendations. It was 
designed to improve the efficiency and the economy of the operation. 

Senator Keravuver. Does that list include all of the so-called re- 
gional organizations listed on page 2 of your statement ? 

Mr. Cuose. Yes, sir; it did, sir. 

Senator Kerauver. Did I hear you read South-Eastern Under- 
writers Association ? 

Mr. Cuose. I believe I read it, but that is included. 

Senator Keravuver. If this had been done, then the result would 
be to make Inter-Regional’s decisions final insofar as matters handled 
by the regional organizations are concerned. 

Mr. Ciosre. That is correct. The regional advisory organizations, 
so that in the future recommendations, suggestions and assistance 
would be given directly to the various fire insurance rating bureaus 
instead of being channeled through an intermediary. It was basically 
the desire of the membership of Inter-Regional to do this in order to 
cut down expense and effect economies as well as efficiency. 

Senator Keravuver. Would this mean the elimination of all of these 
regional organizations ? 

Mr. Crosg. It would; yes, sir. 

Senator Keravuver. They would all be merged into one? 

Mr. Ciose. That is correct. That is insofar as their advisory func- 
tions are concerned. They carry on certain public relations activities 
which would be transferred to a public relations organization sup- 
ported by capital stock insurance companies. 

Senator Kerauver. Where would it be located ? 

Mr. Cuose. This would be located in New York. 

Senator Kerauver. It would be affiliated with Inter-Regional? 

Mr. Crosr. No. Entirely separate from Inter-Regional. 

Senator Krerauver. You mean one public relations agency would 
operate all over the United States? 

Mr. Crosg. Yes, sir. There again on the basis of efficiency and econ- 
omy. I might add that SEUA, Southeastern Underwriters Associa- 
tion, would not be divested of its rating functions, only of its ad- 
visory functions. 
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Senator Krrauver. How many of these organizations are advisory 
and how many deal with rating, such as South-Eastern Underwriters 
Association ? 

Mr. Crose. All of the organizations I named are advisory organi- 
zation. The South-Eastern Underwriters Association is the only one 
which, in addition to its advisory functions, performs rating functions, 

Senator Krerauver. How much of it is rating and how much of it 
is advisory ? 

Mr. Cross. Of that particular organization ? 

Senator Keravuver. Yes, sir. 

Mr. Crosr. From an expense standpoint, the greater part of it is 
rating, by far, because they operate as individual rating organizations 
in five Southeastern States. 

Senator Kerauver. Where does the matter stand now ? 

Mr. Crosr. Following the meeting of the governing committee and 
the executive committee, there was a membership meeting called be- 
cause the executive committee voted to recommend, after considera- 
tion, this enlargement of scope to the membership, and the member- 
ship is the only one that can vote upon such a change. So there was a 
meeting called for July 16 of this year of the membership, and at 
that meeting the rec ommendations of the executive committee were 
accepted, with one exception. That was the deletion of the Multi- 
Peril Insurance Conference as one of the advisory organizations to be 
merged with Inter-Regional. 

Senator Kerauver. Where is the Multi-Peril Conference located? 

Mr. Ctrose. Its office is in New York City. And it has the funce- 
tion of advising rating organizations on the so-called multiperil or 
package-type of policy. 

Senator Kerauver. Why was that deleted ? 

Mr. Cuiose. Because that organization, in addition to fire and al- 
lied lines, recommends package policies which include marine and 
casualty types of coverage. The other organizations are all purely 
fire insurance and allied lines organizations. 

Senator Kerauver. Was this a unanimous vote of the members? 

Mr. Cross. It was a unanimous vote after the deletion of the Multi- 
Peril Insurance Conference. 

Senator Kerauver. There must have been some good reason for the 
establishment of these regional advisory organizations in the first 
place. 

Mr. Cuose. Yes, sir. 

Senator Keravuver. I must say that this trend of concentrating 
all control in one place and having the operations of people and com- 
panies all over the United States run by a handful of people in New 
York City doesn’t set very well with me. 

Mr. Cuose. Senator, if I may, it isn’t a handful of people that 
run this organization or any other organization in the fire insurance 
business. 

Senator Keravuver. The thing that I am worried about. is that 
when you have a regional office such as in the Southeast, it is at least 
down where the people in Tennessee might be able to get to it. But 
now you are moving everything to New York. 

Mr. Cros. This change i in scope contemplates the maintenance of 
regional advisory committees in places such as Chicago, Atlanta, and 














at 
ce 


at 


ist 
ut 


nd 





THE INSURANCE INDUSTRY 1563 


San Francisco. We recognize in the fire insurance business that local 
conditions vary greatly. 

Senator Krravver. That is the reason why I think a local or re- 
gional board is in a better position to know about local conditions than 
centralizing control in New York. 

Mr. Crosr. That is why the local rating organizations are going to 
be continued, insofar as this change is concerned, entirely as they are 
at present. c 

Senator Keravver. I notice you don’t have any local advisory or- 
ganizations. wi 

Mr. Cuiosr. We shall have, sir, in the various major centers, such 
as Chicago, San Francisco, and Atlanta, where these regional organ- 
izations are presently domiciled. 

Senator Keravuver. I thought you said the advisory functions of 
these organizations were all being consolidated into Inter-Regional. 

Mr. Crosr. The functions are, yes, sir; but we are still going to 
continue the local regional committees to advise Inter-Regional on 
matters affecting fire and allied lines in the particular area with which 
they are familiar. 

Senator Kerauver. And in certain major cities such as Chicago. 

Mr. Cuose. San Francisco, Atlanta; that is where these other organi- 
zations are domiciled at the present time. 

In addition, I may again say 

Senator Keravuver. You said a little while ago that sometimes offi- 
cials of Great American Insurance Co., of which you are the execu- 
tive vice president, didn’t follow your advice. 

Mr. Cross. That is correct. 

Senator Keravver. In the regional offices. 

Mr. Crose. That is correct. 

Senator Krrauver. You would make it now so that your advice 
would be the final word. 

Mr. Crose. It will be the final word insofar as advisory recommenda- 
tions are concerned, but we are setting up these regional committees 
to get the benefit of their advice on local conditions before we reach 
a final conclusion. 

Senator Keravver. If you are setting up regional committees to get 
their advice before you reach a final conclusion, then why do you 
eliminate the regional committees you have now ? 

Mr. Crose. Basically, for the sake of economy. 

Senator Keravver. Then wouldn’t it be as economical to carry on 
the ones you have now as it would be to reestablish new ones? 

Mr. Cuosr. Presently, when recommendations are made by Inter- 
Regional and research and studies are made, in many cases the same 
groundwork is covered by local committees. 

I would like to say, sir, that Inter-Regional concerns itself only 
with basic and fundamental principles. It does not go into the field 
of various matters that are and should be decided upon on a local basis. 
For instance, if I may illustrate, a manufacturing concern that has 
plants throughout the country in a number of various States wants 
to have a form of coverage that is legal and permissible in every one 
of those States rather than having one form of coverage in one State, 
another form of coverage in another State, and soon. The same with 
the dwelling homeowner. With our mobile population today and the 
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movement about the country, we feel it is helpful to the public to 
have a form of coverage that enables him to have the same coverage 
whether he be in Maine or California or Tennessee. 

Senator Krravver. I said a few minutes ago that it rubbed me 
the wrong way and I think the American people are getting tired of 
seeing concentration of direction and control in fewer and fewer hands 
and in fewer and fewer places. 

You are concentrating your advisory functions in one office. I said 
it was in the hands of a few people and you took exception to that. 
How many hands would it really be in? 

Mr. Crose. It would be in many hands. 

Senator Kerauver. How many members are in your executive com- 
mittee? 

Mr. Crose. There are 12 members of the executive committee. 

Senator Kerauver. They have control over the decisions, then. 

Mr. Crose. Subject to the approval of membership on matters of 
major policy, and by the constitution, that executive committee must 
be rotated. 

Senator Kreravuver. I know, but when it is there, it has the effective 
management of Inter-Regional, doesn’t it ? 

Mr. Crosr. That is correct. 

Senator Keravuver. So it is in the hands of how many ? 

Mr. Crosz. Twelve. 

Senator Kerauver. That is mighty few, isn’t it? You don’t call 
12 many, do you, or do you think that that is a lot? 

Mr. Crosr. It is a question of degree. I have been in many of those 
meetings where the 12 individuals have felt exactly opposite to each 
other. I have seen situations arise where 

Senator Kerauver. We have different viewpoints. When you had 
regional offices, you had competition. You weren’t able to get the 
people out in the hinterlands to accept your recommendations from 
time totime. You had differences of viewpoint based upon the differ- 
ent conditions in those sections of the United States. You said your- 
self a little while ago that one of your employees or junior officers 
in the region had persuaded you he was right and you were wrong. 
Now this is going to be eliminated. Twelve people in New York will 
make the decisions. 

Mr. Crosr. No, they will not. I foresee essentially the same com- 
mittees that now exist. These other regional advisory organizations 
will be continued. 

Senator Krravver. Isn’t this at least a start toward setting up 
national control on the part of this section of the insurance industry, 
a move which the industry itself said it was against when the Mc- 
Carran Act was passed? I remember very well I was in the House of 
Representatives when the McCarran Act was passed. The whole 
basis of the presentation of the insurance industry was that it wanted 
control in the States so that there might not be concentration of control, 
so that the local conditions in the States would be aken into consider- 
ation. 

I must say frankly, sir, it looks to me as if you are reversing the posi- 
tion that was taken at that time. 
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Mr. Crosr. We have in Inter-Regional no control over the local 
rating bureaus whose supervision will be continued exactly as they 
have been in the past. 

Senator Kerauver. The only control you have is that the members 
of the rating bureau are officials of the companies which are associated 
together in Inter-Regional. 

Mr. Ciosr. Some are and some are not. 

Senator Keravver. I would call that pretty direct control, sir. 

Mr. Crosr. It has not worked out that way. 

Senator Krerauver. You are arranging it so that it will work out 
better that way. 

Mr. Cros. I would not say so, sir. 

Senator Krrauver. You don’t think so? Very well, we will wait 
and see. 

Mr. Cross. Insofar as the subject of a national rating organization 
is concerned, I know Mr. McHugh is familiar with the fact that in 
the casualty business and in the marine business there are national 
rating organizations. 

Senator Kreravver. There is a national rating bureau in the casualty 
business ? 

Mr. Crose. Yes, sir. 

Senator Keravuver. But they do only about 20 percent of the Na- 
tion’s business in their field. You do 80 percent in yours. 

Mr. Ciosr. We are not a rating organization, sir. 

Senator Kreravuver. I mean your companies do that business. 

Are you indicating by your statement that this is the beginning 
of a national rating bureau for the kind of business that your com- 
panies handle—fire and allied lines? 

Mr. Coser. I feel confident in the foreseeable future there will not 
be a national fire rating organization. 

Senator Kerauver. That there will be or will not? 

Mr. CLosr. That there will not be. 

Senator Krrauver. Then why do you take away a very valuable 
part of these regional organizations, to wit, the advisory part, and 
concentrate it in one place and in fewer hands? 

Mr. Crose. We are not in my opinion taking away the most valuable 
a which is the advice that people in those areas can and will still 

e able to give us. We are taking away the costly duplication of 
research on nationwide problems, not local problems, because we are 
greatly concerned with expense of operation. 

Senator Kerauver. You said a little while ago that some of the 
local or regional groups wouldn’t accept your advice, that they went 
on their own. Now there won’t be anybody to differ with you. 

Mr. Crosr. There will be the governing committees of the rating 
organization that handle 

Senator Krravver. I know, but there will be no advisory group to 
disagree with you. 

Mr. Crosr. The advisory committees of Inter-Regional in these 
various sections of the country can still disagree with us, and probably 
will, and if they have good reasons for their disagreement, we cer- 
tainly will observe those reasons. 
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Senator Keravver. This indicates to me that the emphasis is upon 
uniformity, perhaps stability, and that you are deemphasizing 
competition. 

Mr. Cxuose. That is not the purpose, sir. Our purpose is to recom- 
mend uniform forms of coverage so that the wording and the language 
will be uniform, which I firmly believe is in the public interest. Tf 
a case is litigated i in one State under the language of a policy, the 
companies and the insured can reasonably anticipate that the same 
decision would be reached in another State. 

We are also recommending basic principles and procedures for the 
adjustment of rate levels which 

Senator Kerauver. If you are going to organize on a nationwide 
basis and try to have uniform polici ies and procedures, all emanating 
out of New York, does this suggest, then, that there should be some 
Federal regulation ? 

Mr. Cross. It does not tome, sir. Itis 

Senator Krerauver. How can an insurance commissioner down in 
Tennessee keep informed about what you are doing in New York? 

Mr. Crosr. Any recommendations that we make ‘to a rating organ- 
ization in Tennessee, that rating organization, if its governing com- 
mittee adopted them, would have to be and is subject to the approval 
or disapproval of the insurance regulatory authorities in that State. 
I am not suggesting—I hope I haven’t conveyed the impression that 
other than forms of coverage, language, and procedures are things 
that concern us. We are not attempting to advocate a uniform rate 
level for dwellings or for any class of business at all. It is a method 
of arriving at reasonable and adequate and not excessive rates that our 
principles | have been developed for. 

Senator Keravver. But you don’t have any office in Tennessee. 
You don’t keep any books there that the commissioner can inspect. 

Mr. Cuosr. Yes,sir. The rating bureau files rates 

Senator Krrauver. I know, but the Inter-Regional Insurance Con- 
ference will have no representative in that region, no books, no records. 

Mr. Crosr. No, but those records-—— 

Senator —- AuvER. Do you ever meet down there? 

Mr. Crosr. No, sir. Those records are open, however, to him. 

Senator Keravy ER. And yet you advise about Tennessee rates? 

Mr. Crosr. We advise about procedures. We don’t advise insofar 
as rates for dwelling in Tennessee or for mercantiles or manufactur- 
ing. We don’t recommend what they should be or should not be. 

Senator Krravuver. You advise about the type of coverage, the 
policy and principles that affect those rates ? 

Mr. Cuose. Yes, we do. 

Senator Keravuver. Then how do you know about them? You have 
nobody down there. 

Mr. Crosr. There is the rating manager. 

Senator Krravver. But this advice is all going to come out of New 
York now. 

Mr. Crose. Periodically Inter-Regional has had meetings of rating 
managers for the purpose of an exchange of views. 

Senator Krravver. You mean the conference has meetings of 
regional rating managers ? 

















Ss 
© 


cS 
=> 


bead .,, PD bed eet COUP Peed 


do’ 


< 
al Fay heed FR 


° 
°o 


— 
= 
THe FCO hee St OPK tee 


2 
S 


bs 


~ 
bead FT OL eet Oe DM te 








we wes 


ae 


“3 es DOD HM ot 


ur 
r- 


ne 


ve 


Ww 


ng 
of 


THE INSURANCE INDUSTRY 1567 


Mr. Crosr. Yes, sir. 

Senator Kerauver. That is unusual. I thought they were inde- 
pendent, separate. 

Mr. Criosr. They are, sir, but it is 

Senator Krerauver. What right do you have to have a conference 
of rating managers ? 

Mr. Crosr. I think we have every right to have a conference, to sit 
down and exchange views. 

Senator Kerauver. Does 

Mr. Criose. Because our purpose is to assist rating 

Senator Kerrauver. Does Inter-Regional call the conference? 
Where do you have the conference, in New York ? 

Mr. Crosr. I think all of them have been in New York. 

Senator Krerauver. And who pays their expenses to come to the 
conference ? 

Mr. Cuiosz. The companies and subscribers who are members of 
the rating organizations. 

Senator Kerauver. Do they have to come? 

Mr. Cuose. They do not have to come. 

Senator Keravuver. If the company wants them to come, they come, 
don’t they ? 

Mr. Cross. If their governing committee wishes them to come or 
instructs them to come, they do. 

Senator KrerAauver. When you have a conference like this, do you 
talk about rates? 

Mr. Crose. We do not talk about specific rates. We talk about pro- 
cedures and principles for making rates. 

Senator Kerauver. That directly affects rates. 

Mr. Crosr. Yes, sir, they do, but we feel that that is in the public 
interest because if there are inconsistencies in rating formulas in 
various States, the residents of one State will pay excessive rates and 
those in another State would probably be inadequate rates or pre- 
miums. 

Senator Kreravver. Is this conference called because sometimes the 
local managers haven’t been accepting your recommendations and you 
want to get them all in line? 

Mr. Crosr. They have been called sometimes, sir, to have an ex- 
change of views when our recommendations have not been acted 
upon nor have we heard the reasons why they have not been acted 
upon. It is for the purpose of an exchange of views and I believe the 
record will show that. 

Senator Keravuver. By exchange of views, along with setting forth 
the desirability of certain principles which would carry out your ideas, 
is that correct ? 

Mr. Cross. I know of many cases, Senator, where after an explana- 
tion of the local rating bureau manager, we have agreed with him and 
have said in effect that you are right and we are wrong in this par- 
ticular situation. 

Senator Keravuver. But it is usually the other way around, isn’t it? 

Mr. Cross. It probably is, yes, sir. I can’t say definitely. 

Senator Krerauver. I am very proud of the insurance industry in 
the United States. It is a fine and great industry. I am proud of 
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certain companies that have their homes in my State. But honestly, 
sir, this concentration and uniformity and direction by a few people 
alarms me. It is discouraging competition, discouraging differences 
of opinion, eliminating the places where local considerations can be 
talked about. It is a bad trend, I think. 

Mr. Cuosz. I can assure you, sir, that it is not our intention at all 
to lessen competition. We have never taken a position because of 
that. And it is 

Senator Keravuver. Something was read here that the competition 
in the utility business was disturbing your companies considerably. 

Mr. Crosr. But I answered that to the effect that if Inter-Regional 
did—and I don’t know whether they did or not, personally—recom- 
mend such type of coverage to the rating bureaus and it was adopted, 
it would create more competition rather than less because more com- 
panies would be writing that class of business. 

Senator Keravver. I still don’t understand why you think it is 
going to be in the public interest and more economical to abolish these 
regional offices and that you plan, instead, to set up similar offices in 
Chicago, San Francisco, and Atlanta. Have you now transferred the 
power, since the power of the abolished offices has been removed, so 
that you will set up committees under the control of Inter-Regional? 

Mr. Crose. That is not my understanding of the proposal. It has 
not yet been perfected. This meeting has just recently occurred, so I 
cannot definitely state—— 

Senator Keravuver. You abolished five offices and now you are going 
to set up five offices. Why? 

Mr. eas. Our thought is that we can dispense with a large part 
of the paid staff of those organizations. The committees which are 
and always have been composed of company oflicers, unpaid, will 
continue, so that by that means it is the hope of the members of Inter- 
Regional that substantial economy can be effected. 

Senator Kerauver. These will be subcommittees, then, of Inter- 
Regional and will not be regional offices such as you have now ? 

Mr. Cross. That is correct, sir. 

Senator Keravuver. Then all the control is going to be in New York. 
These new subcommittees will have no authority whatsoever. 

Mr. Crose. I would like to say, sir, that we have no control over 
anyone, members or rating organizations, now nor do we expect to in 
the future. 

Senator Keravuver. But your advisory conclusions will be wholly 
made by you in New York. There will be no authority by any sub- 
committees to make any final advisory conclusions. 

Mr. Ciosr. But after consultation with the regional committees that 
we intend to set up. 

Senator Krerauver. I wouldn’t presume to advise anybody, but I 
don’t think this is going to meet with popular acceptance. Insurance 
is regulated by the States on the principle that the States are going to 
have some knowledge of activities and local conditions are going to be 
considered. Now, you are getting as much of it as you can into New 
York. . ; 

Mr. Crosr. Local conditions will be considered in the future just 
the same as they have been in the past, and they have been considered 
to a great extent, I can assure you, sir. 
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Senator Krravver. Paid staffs, then, will be abolished; is that it? 

Mr. Cuose. No, they will not. There will be, we anticipate, a reduc- 
tion in the number of paid staffs of these advisory organizations that 
Iread. There will be no change in the staffs or the authority of the 
State fire insurance rating organizations. 

Senator Krravuver. You just won’t have anybody there to give 
any advice? 

Mr. Cuiose. Yes. They will go to the same committees that are 

resently in existence. 

Senator Kerauver. Why did you set up the paid staffs originally ? 

Mr. Crose. That goes back in some of these organizations 75 or 
80 years, and it was at a time when communications, travel, and so on, 
were quite different from what they are now. They were much 
more necessary then than, in my opinion, they are under existing 
conditions. 

Senator Krrauver. You mean the telephone and telegraph have 
taken away the necessity of having local staffs ? 

Mr. Criosr. And our present conditions of travel, communications. 
In these organizations only, sir, that I am speaking of. 

Senator Krrauver. These people on the local staff, live down in the 
section where they work, knew your local conditions, and they were 
able to argue with you. Now you will have no one to take the other 
side. 

Mr. Ciose. If you were intimately familiar with the insurance 
business, I am sure you would agree that there is more discussion 
and argument among members of paid staffs and company officials 
than in most any other corporation or type of business that I have 
any knowladge of, and a very vast difference of opinion on many 
things. 

Senator Krrauver. I would say there is more argument in the 
legal profession. But now you are reducing the number of people who 
can argue. 

Mr. Crosr. What we are essentially reducing, sir, is the clerical 
staff. We don’t intend to eliminate the senior managers and their 
immediate assistants. Atleast that is my opinion. 

Senator Keravver. You mean the informational people in Atlanta 
will still be there ? 

Mr. Crose. Yes, sir. 

Senator Keravuver. Will they be running an information office? 

Mr. Crose. I am not sure 

Senator Keravver. I thought you were taking all the advisory 
functions into New York. If the advisory man in Atlanta stays 
there, he will be running an advisory office? 

Mr. Cuose. There will be a local committee in Atlanta, I feel sure, 
of company officials. 

Senator Keravuver. But you will have no formal setup ? 

Mr. Ciosk. You mean a paid staff ? 

Senator Keravuver. Yes. 

Mr. Crosr. I can’t answer that because I am not aware of the 
conclusions that have been reached. I am not a member of the 
executive committee at the present time, but there will in my opinion 
continue to be a smaller paid staff in all of these cities. 
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Senator Keravuver. It is unfortunate, I think, but that is your 
business. 

Mr. McHugh? 

Mr. McHwueu. Mr. Close, in the various meetings where this prob- 
lem was considered, wasn’t there any expression of views on behalf 
of any of your members that this would have an effect of making de- 
cisions less responsive to local conditions—the grassroots approach to 
rating ? 

Mr. Cxrose. Not in considering this proposal. There was no such 
expression among the membership at the time of the July 16 meeting 
to my recollection, and I was there. 

Mr. McHvueu. What about the meeting between the executive com- 
mittee and the board of governors? 

Mr. Cuose. There was none at that time. 

Mr. McHvueu. Would you furnish for this subcommittee the min- 
utes of each of those meetings ? 

Mr. Crose. I do not have them, sir, but—and I cannot say—I have 
not seen them. I do not know whether minutes were kept, but if 
there—— 

Mr. McHucu. We made a previous request of your counsel for these 
minutes, and he explained to us that these minutes have not yet been 
transcribed. 

Mr. Crosse. I see. 

Mr. McHvueu. I am making a request now that as soon as they are 
available, they will be sent to the committee. 

Mr. Butter. Could the record show, Senator, that I did supply to 
counsel the only minutes that we had of those two meetings, and he 
has the copies of them. Now I think what he is talking about is the 
— minutes of who said what. Is that what you are talking 
about ? 

Mr. McHueu. Speaking of minutes of the meeting. We received 
from Mr. Butler a report representing, I suppose, the explanation of 
the action taken at this meeting. What I have requested is a copy of 
the transcript that was taken at each of these meetings. 

Mr. Burier. There was none transcribed. 

Senator Kerauver. Will you send a copy of whatever you have? 

Mr. Butter. I have done that, sir, of everything that was tran- 
scribed. I furnished your counsel. 

Senator Krerauver. You mean nobody took any minutes of the 
proceedings ? 

Mr. Burter. That is right. 

Senator Keravver. That is unusual. 

Mr. Butter. Mr. Beckwith tells me there was a stenographic oper- 
ator there, and Mr.—these meetings were held, you recall, in July, 
and when he asked me for a copy of the minutes, I told him that I had 
no stenographic record of who said what at those meetings. 

— Keravuver. Mr. Beckwith says there was a stenographic 
record ¢ 

Mr. Burier. Now, yes, and I am saying to you they weren’t trans- 
scribed when they asked about it. Whether they are now, if they are, 
T will be happy to furnish the counsel with it. 

Senator Kerauver. Will you have them transcribed and sent in? 
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Mr. Butter. Yes, sir. 

Mr. McHveu. Mr. Close, are you familiar with the discussions that 
took place with the National Board of Fire Underwriters when the 
suggestion was first offered to set up a national rating bureau’ 

Mr. Cuose. I am familiar by hearsay. I was not at that meeting, 
sir. 

Mr. McHveu. Were you at the meeting of the Inter-Regional Con- 
ference when the recommendations of the National Board of Fire 
Underwriters to have Inter-Regional act as a national rating bureau 
were considered ? 

Mr. Crose. Yes, sir. 

(These minutes appear at p. 2616.) i 

Mr. McHuen. At that meeting, isn’t it true that opposition was 
expressed to the setting up of a national rating bureau, opposition 
from a number of people who said that this would have the effect 
of making rates uniform and not responsive to local conditions in the 
various areas / 

Mr. Crosr. That was the fear rexpressed by at least two officers of 
member companies, and perhaps more. 

Mr. McHueu. But now do I understand you to say that the same 
fear has not be expressed with reference to setting up Inter-Regional 
as a national advisory organization ¢ 

Mr. Crose. No, sir. In no meeting nor individually have I heard 
any such fear expressed by any member of Inter-Regional or officer of 
Inter- Regional. 

Senator Kerauver. What was done about this national rating bu- 
reau? Two of the 12 expressed opposition, maybe more, but was 
any action taken ? 

Mr. Crosr. Yes, sir. 

Senator Kerauver. What was that ? 

Mr. Cross. It was voted down by majority vote. 

Senator Kerauver. What was the vote, do you remember ? 

Mr. Coser. You wish me to make an approximate guess ? 

Senator Kerauver. To the best of your recollection. 

Mr. Crose. To the best of my recollection, the vote was either 23 or 
25 against Inter-Regional becoming a national rating organization 
and approximately 16 in favor of it. Those were company groups. 

Senator Keravuver. You came that close to having all rates made 
out of New York City. ; 

Mr. Crosr. That was the vote, sir. 

Senator Kerauver. How did you vote? 

Mr. Ciose. We voted in favor of a national fire rating organiaztion. 

Senator Kerauver. And you are the chairman of this organization ? 

Mr. Ciosr. No, sir. Lam chairman of two subcommittees of Inter- 
Regional, but our president voted as a member of Inter-Regional. 

Senator Keravuver. You were on the governing committee last year ? 

Mr. Crosr. My term expired in October 1958. . 

Senator Krrauver. Do you have an official of Great American on 
the governing board ? 

Mr. Crosr. No, sir. 

Senator Kerauver. That was a close vote. That would really have 
been getting it in New York, wouldn't it ? ‘ 

Mr. Crosr. It is the same situation, sir, that exists presently in the 
casualty and marine parts of our business. And I believe in my 
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opinion that senior officers or chief executives of insurance companies 
are entitled to have a voice in the price and form of their product. 

Senator Keravuver. Here is a statement that is in the record of the 
National Board of Fire Underwriters. It says: 

Historically the casualty business has relied upon rating organizations’ services 
less than do the fire insurance business and the casualty field not only with a 
greater number of companies independent but a greater percentage of the 
premium volume represented by independents. 

I think it was said the rating bureau does about 35 percent of the 
casualty business. You say in yours it is about 75 or 80 percent. 

Mr. Cross. Well, I said about 85 percent of stock companies and 
my estimate was 65 to 70 percent of all fire insurance. I would like 
to, sowever, say, if I may, that rates and premiums and forms of 
coverage have fluctuated much less violently in the fire field than they 
have in the casualty field. I can cite the automobile insurance program 
as an example. 

Senator Krravuver. I have a tabulation here which shows that ap- 

roximately 80 percent is written by bureau companies at bureau rates 
in the State of New York, and 20 percent by independents. The fig- 
ures were $244 million at bureau rates, $53 million at nonbureau rates, 
in 1957. This is for fire and allied lines. 

(This tabulation appears at p. 4451.) 

Do you think that is typical throughout the United States? 

Mr. Crose. Is that 80 percent of the total fire insurance business or 
80 percent of the business written by stock insurance companies? I 
am not 

Mr. McHveu. This shows that of the total fire and allied lines 
business written in the State of New York 

Mr. Crose. For all companies. 

Mr. McHveu. For all companies—total net direct premiums 
written—that approximately 80 percent of that is written by com- 

anies at bureau rates and approximately 20 percent is written at 
ess than bureau rates. 

Mr. Crose. That includes mutuals and reciprocals, is that right? 

Mr. McHvuen. And independents, yes. 

Mr. Crosr. I would estimate that that is substantially higher in 
New York than it is generally in the rest of the country. The per- 
centage written at manual rates by bureau companies. 

Senator Keravver. All right, sir. 

Anything else, Mr. McHugh? 

Mr. McHveu. I think not, Senator. 

Senator Keravuver. Mr. Neville? 

Mr. Neviuxe. I have no questions. 

Senator Kreravuver. Mr. Peck? 

Mr. Peck. No, thank you, Mr. Chairman. 

Mr. Kirrrm. I would like to ask just one question. 

You were discussing the abolition of regional associations in order 
to save on expenses and efficiency, and soon. Naturally we like to stress 
that we are not opposed to efficiency. I am sure that the Senator I am 
representing is not opposed to efficiency as such. I guess what we have 
to stress that we are afraid of is that in the name of efficiency, or actu- 
ally with the serious intention of having more efficiency, undue combi- 
nations take place in industry, in commerce, and so on. 

Insurance is a rather technical field. When you establish rates, you 
just don’t go and establish them. I mean, you have to base them on 
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statistics, on various studies, and so on. And therefore, it is quite 
possible that the danger of what is taking place is perhaps not so much 
that the same companies are on the governing boards, let us say, of 
Inter-Regional Conference and also on the local rating bureaus. One 
danger that I envision—I would like you to tell me if it 1s so or not— 
is primarily that the staff that you have, which is now going to grow 
by absorbing the technical staffs of these regional offices, is going to 
be able to study these matters and will make their recommendations. 
In that case, how is the local rating bureau, with a much smaller staff, 
with much less opportunity to investigate, going to be able technically 
to refute any findings that your staffs make? I mean, aren’t they 
going to be overimpressed with anything you find to a point that they 
will not be able to agree or disagree with you but just more or less 
will have to accept it ¢ 

Mr. Coser. They have additional statistics and information that 
Inter-Regional does not have and will not have. Also there are 
local conditions, trends in local conditions, in population and things 
of that nature, that they are much more familiar with than we, and 
that basically has been the reason that we have had meetings with 
these rating managers throughout the country periodically, to ex- 
change views. 

Following general meetings, we have generally had individual 
discussions with certain rating managers who desired assistance or 
information or wanted to discuss with us certain of our recommenda- 
tions that they did not believe were applicable to that particular State 
or area. And that will continue the same as it has in the past. 

Mr. Kirrrie. Most State rating bureaus have a rather small tech- 
nical staff, don’t they ? 

Mr. Crosr. The State rating bureau has a staff varying with the size 
of the State and the premium income. The District of Columbia 
has, to my recollection, the smallest staff of maybe 15 or 20 employees. 
That will vary up to several hundred in a State such as California, 
New York, Pennsylvania, some of the larger States. So they still 
have a substantial amount of technical help in their own right. 

Mr. Kirrrre. Would you encourage local State rating bureaus to 
go ahead on the basis of their own experience and use that experience 
in establishing different rates in all these places rather than accept 
any general 

Mr. Crosz. Yes. We have advocated that the rates in a State, if 
the State is large enough to have a credible experience and barring 
some unforeseen catastrophe which might throw the entire statistical 
exhibit out of proper focus, for the various occupancy classes to be 
based on the result of the statistics which they have gathered. We 
only recommend a procedure for doing this. 

Mr. Krrrrie. If this is your position, how do you explain the fact 
that 25 out of 41 of your companies wanted a national rating bureau? 
Isn’t this completely contrary to the principle of State control ? 

Mr. Crosz. No. It was 16. My statement was 16 groups of com- 
panies were in favor and 25 opposed. These 16—I can only speak for 
myself; I cannot speak for others—but we as a company favored a 
national rating organization believing that it would be more appro- 
priate and in the interest of the public as well as the companies to 


have a national rating organization as we do in the casualty and inland 
marine fields. 
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Mr. Kirrrie. Even if you had a national rating bureau, it would 
take into consideration particular conditions in each State and estab- 
lish different rates for each State ? 

Mr. Cuoss. Very definitely, sir. Very definitely. And we could 
not abolish the local rating organizations in any State. And we 
wouldn’t want to do it either. 

Mr. Krrrrte. Thank you very much. 

Mr. Peck. Just a moment ago, Mr. Close, you emphasized the word 
“procedural” with reference to the advice given to local rating bureaus. 
From that is the subcommittee to understand that most of your advice 
is procedural in contrast with substantive? 

Mr. Cuiose. Yes, sir. That is correct. Would you like me to il- 
lustrate ? 

Mr. Peck. Do you think you have brought that point out suffi- 
ciently ? 

Mr. Cross. I would like to illustrate. 

J _— Keravver. All right, sir. I think it would be well if you 
id. 

Mr. Crosz. We recommend certain basic principles and procedure. 
That procedure recommends that a rating organization take the sta- 
tistics that are available to them and send them by statistical agen- 
cies in the various States, some on a written premium basis and some 
on an earned premium basis; convert all of those premium and loss 
statistics for at least the prior 5 years to an earned premium basis. 
We then suggest that the losses be used on a basis of incurred losses, 
not paid losses, because in a period of inflation or deflation, one will 
lag greatly behind the other over a period of years. We advocate that 
to those loss statistics the loss adjustment expense be added. We rec- 
ommend then that the earned premiums be converted to the current 
rate level. 

There is hardly a State that I know of, if any, that has not had 
within the last 5 years a rate adjustment of some nature. So we feel 
that it is proper to have the premiums converted to the earned and 
to the current rate level. We then advocate that the expenses that are 
allocable to the State, such as commissions, taxes, board and bureau 
expense, any unusual expense, plus an average of the administrative 
expenses of companies, be aided together to form the expense ratio for 
the last year’s operation. 

Mr. Pecx. It sounds like an accounting service of some sort. 

Mr. Crosz. It largely is. We then recommend that in order to give 
weight to inflationary or deflationary trends, that the year-by-year 
experience be weighted on a basis starting with 10 percent for the 
furthest year back to 30 percent for the most recent year to give 
weighting to the results of the most recent vears. The result of that 
mathematical computation will determine whether there is an overall 
rate level adjustment needed upward or downward. Then we say to 
the rating bureaus, you have the experience of the 115 various oc- 
cupancy classes in your State that are furnished to you by the statis- 
tical agencies. You must use those figures, coupled with judgment, to 
enable you to say what rates should be increased, what rates should be 
decreased. 

After that mathematical computation is arrived at and a judgment 
factor should be used, then the end result is to be submitted to the 
State regulatory authorities for their study and review and discussion 
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if they wish with the rating managers, and either an approval or dis- 
approval. 

Now that is the type of procedure we recommend. 

Mr. Peck. By and large, in the majority of cases, you seek to show 
them how to do certain things, rather than what to do? Is that an 
accurate statement ¢ 

Mr. Ciosr. That is an accurate statement. And our recommenda- 
tions such as this procedure were developed by committees of 
accountants and actuaries and the executive committee over a 2-year 

riod. The rating managers themselves, local rating managers, as- 
sisted in that work. 

Mr. Peck. Thank you very much, sir. 

Senator Krerauver. Mr. Close, how frequently are your procedural 
recommendations not followed by the local rating bureaus? 

Mr. Crose. That is a very difficult question to answer. Our recom- 
mendation insofar as the term rule, for example, was followed with the 
assistance of the insurance commissioners in 41 States out of the 50 
States. Certain of our recommendations are pretty generally followed. 
Certain others are followed by a minority instead of a majority of the 
rating bureaus. 

Senator Kerauver. I don’t want to take up the time now but if you 
could prepare a detailed memorandum about what percentage and 
what types and which of your recommendations have been followed 
and which haven’t been followed by how many States and how many 
have refused to follow, I think it would be helpful in informing this 
committee. 

Mr. Cuiosr. We shall be glad to do that, Senator. I think we can 
compile that information from our records. Or we can secure it. 

Senator Kerauver. By what you have related to Mr. Peck about 
your procedural recommendations, it sounds as if, while you don’t 
recommend a rate, it doesn’t leave much leeway as to what the rate 
would be if your procedure were followed. 

Mr. Crose. It would leave the discretion entirely in the hands of 
the local rating organizations to determine what rate should be, say, 
on the dwelling class. What we say is that we believe we are entitled 
to a fair profit and the profit in the last 20 years, to companies such 
as ours, has been approximately 1 percent instead of the 6 percent that 
is generally accepted as a fair profit. 

Senator Kerauver. One percent on what? 

Mr. Ciose. One percent of the total premiums less losses and less 
expenses. 

neal Keravver. What percentage of net worth? 

Mr. Crosr. Pardon, sir? 

Senator Krrauver. What percentage of net worth have you been 
making? What percentage of the investment in your company ? 

Mr. Crosz. Oh, speaking for the Great American, it would be about 
one-third of 1 percent on the average over the last 20 years. 

Senator Kerauver. On your net worth? 

Mr. Crosg. Yes, sir. 

Senator Keravuver. On stockholders’ investment ? 

Mr. Ciose. Yes,sir. Oh, you are—— 

Senator Keravuver. You just—— 

Mr. Cros. I may not understand the question, sir. 

Senator Kerauver. You said 1 percent. 

47932—60—pt. 3——14 
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Mr. Crosse. Of the premium. 

Senator Keravuver. That is an underwriting profit, is it? 

Mr. Crosse. That is correct, sir. 

Senator Keravuver. That doesn’t include your total profits? 

Mr. Cross. It does not include our investment or banking profits. 

Senator Kerauver. Which are more than1 percent. Your premium 
profit is not nearly as much as your investment and banking profits. 

Mr. Cuosr. Well, as I believe you are aware, we feel very strongly 
that banking profits have no part in ratemaking. 

Senator Krrauver. I wasn’t saying that they did. I was just ask- 
ing what your profits are. What were your total profits last year? 

Mr. Cxose. Our total profits including underwriting and invest- 
ment ? 

Senator Keravuver. Yes. 

Mr. Crose. On approximately $150 million of premium income was 
$500,000. 

Senator Kerauver. What is the stockholders’ investment in your 
company? That is, your net worth. 

Mr. Cuose. Are you referring to capital and surplus or the capital 
stock only ? 

Senator Keravuver. To your capital stock and surplus. 

Mr. Crosr. Our capital stock and surplus is approximately $150 
million, the same as our premium income. 

Senator Keravuver. What is your capital stock alone? 

Mr. Crose. Our capital stock, $14,354,000. 

Senator Kerauver. So on your capital stock you made $500,000? 

Mr. Crosr. But when a shareholder invests either in the organiza- 
tion or subsequently in the stock, he invests not just the amount of par 
value of stock. It is at least a 3 to 1 ratio, so he invests three times 
as much as the par value of the stock. 

Senator Keravuver. That would be the investor investing now but 
the original investor 

Mr. Crosr. It is necessary in any insurance company when it is 
organized for a stockholder or a shareholder to invest at least three to 
four times the par value of the stock so that there will be a surplus 
as well as a'capital. 

Senator Kerauver. Let us see now. Your capital stock and your 
surplus is $150 million, is that it ? 

Mr. Ciose. Approximately. 

Senator Keravuver. So your surplus is $136 million, is that right? 

Mr. Crosr. That is correct, sir. 

Senator Kerauver. And that is what you built up over the years of 
your operation. So your stock 

Mr. Ciose. Part of what we have built up. 

Senator Kerauver. Investment is $14 million. 

Mr. Crosse. No, sir; that is not correct. 

Senator Kerauver. You say a stockholder has to invest three times 
the value of the stock. 

Mr. Crose. In the organization of a company, that is correct. 

Senator Kerauver. Three times 14 is 42; $500,000 on $42 million is 
a good return, is it not? 

Mr. Cxosr. Our shareholders—and we are not alone in this— 
have been very unhappy with our operations in the last several years 
because in many of those years we have made no operational profit 
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Senator Krrauver. As I understand it, $500,000 is 10 percent 
of —— 

Mr. Cuose. No, sir. It is 1 percent. 

Senator Kerauver. Less than 1 percent. If your stockholders are 
so unhappy, why don’t you pay out some of this $136 million in your 
surplus? What do you use it for? 

Mr. Crose. That in effect is unrealized paper profits and I had a 
very graphic example of what happened to paper profits in the early 
1930’s to insurance companies. 

Senator Keravuver. You mean by paper profits, stocks and bonds and 
things of that sort ? 

Mr. Criose. That is correct, that we have bought over the years at 
prices substantially less than the market prices that are existing today. 

Senator Kerauver. You don’t think we are going to have to return 
to the conditions which existed at the time you bought them back in 
the 1930's? 

Mr. Crosg. I don’t really believe so, and I hope not, but it certainly 
can happen. It has before. 

Senator Keravver. All right,sir. Anything else, sir? 

Mr. McHvueu. No further questions, Senator. 

Senator Krravuver. Thank you very much, Mr. Close and gentle- 
men. Mr. Butler and Mr. De Santis and Mr. Beckwith, we are glad 
to have you with us, too. 

Mr. Butter. Thank you, sir. Thank you for your courtesy. 

Senator Keravuver. Mr. Black, you don’t have any prepared state- 
ment, do you? 

Mr. Buacxk. No, I do not, sir. 

Senator Krrauver. Mr. Black, would it be convenient for you to 
stay until 2: 30 this afternoon ? 

Mr. Buack. Yes, sir; I could. 

Senator Keravuver. Is Mr. Berger here? 

Mr. Bercer. Here. 

Senator Krravver. Is it satisfactory with you to come back at 2:30 
this afternoon ? 

Mr. Bercer. Oh, yes, of course. 

Senator Krravver. All right. We will stand in recess now until 
: 30 this afternoon. 

(Whereupon, at 1:05 p.m., the subcommittee recessed to reconvene 
at2:30 p.m., of the same day.) 


to 


AFTERNOON SESSION 


Senator Kerauver. Our next witness is Mr. Kenneth E. Black, 
president of the Home Insurance Co. of New York. 


STATEMENT OF KENNETH E. BLACK, PRESIDENT, HOME INSURANCE 
CO. OF NEW, YORK, N.Y.; ACCOMPANIED BY CHARLES E. LOUGHIN, 
GENERAL COUNSEL AND VICE PRESIDENT; WALTER F. PEASE, 
OF SHEARMAN & STERLING & WRIGHT, SPECIAL COUNSEL; AND 
WALTER W. ALLEN, VICE PRESIDENT AND SECRETARY 
Senator Kerauver. Mr. Black, we are glad to have you here. 


Mr. Brack. Thank you very much, Senator. 
Senator Kerauver. Who are these gentlemen sitting behind you? 
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Mr. Buack. I might introduce them. 

This is Mr. Allen, vice president of the Home Insurance Co. 

Mr. Keravuver. Glad to have you here, Mr. Allen. 

Mr. Auten. Thank you, Senator. 

Mr. Buacxk. Also, I have with me Mr. Pease, our associate counsel, 
and Mr. Loughin, our general counsel. 

Senator Kreravuver. How do you do, gentlemen. 

We are honored that you brought so many top-ranking officials 
down with you, Mr. Black. 

Mr. Buack. Thank you, sir. 

Senator Krravuver. Mr. Black, I do not believe that you have a 
prepared statement, or do you? 

Mr. Buack. I merely have a statement to identify myself, sir, and 
to offer my assistance to this committee. 

Senator Kerauver. Then proceed, sir. 

Mr. Buack. My name is Kenneth E. Black, and I am president of 
the Home Insurance Co. I appear here in response to the request of 
your subcommittee pursuant to your letter of August 5, 1959. I 
appear here as president of the Home Insurance Co., and in my indi- 
vidual capacity. I do not appear on behalf of any other companies 
or organizations. 

I desire to be helpful to your subcommittee, and will try to the best 
of my ability to answer all relevant and pertinent questions. 

Senator Kreravuver. Thank you, sir. 

How long have you been president of the Home Insurance Co. ? 

Mr. Buack. Since April 1954, sir. 

Senator Keravuver. Were you with the company prior to that time? 

Mr. Buack. I was with the company prior to that time from 1942. 

Senator Kreravuver. What kind of business does the Home Insurance 
Co. engage in ? 

Mr. Biack. We are engaged in the fire and allied lines, such as 
marine, extended coverage, and the various lines that go with it. We 
call it fire and allied lines. 

Senator Kerrauver. It is about the second largest in size in the 
country ? 

Mr. Brack. Well, it all depends on how you measure it. If you are 
going to measure it that way, I would agree that we are in the upper 
four or five, yes. 

Senator Kerauver. Does the Home Insurance Co. have a life insur- 
ance affiliate ? 

Mr. Buack. Yes, sir; we do. 

Senator Kerauver. What is its name? 

Mr. Brack. That is the Peoples Home Life Insurance Co., recently 
acquired. 

enator Kerauver. What organizations is your company a member 
of—such as Inter-Regional Insurance Conference or American Insur- 
ance Association ? 

Mr. Brack. Senator, I could not answer that question. I would 
have to refer to a list that embodies over 200 names. 

Senator Kerauver. Does that mean that you belong to 200 
organizations? 

Mr. Buack. Yes, sir. 
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Senator Kerauver. I have heard of people who have been joiners, 
but I did not know it was that bad. 

Mr. Buack. Well, I guess we qualify. 

Senator Keravuver. Your dues must be pretty heavy. 

Mr. Buack. Yes, sir; the dues are substantial. 

Senator Keravuver. How much are they ? 

Mr. Buack. Oh, I would say approximately $4 million. 

Senator Keravuver. Just for organizations you belong to? 

Mr. Buack. Yes, sir. 

Senator Kerauver. Do you belong to all these regional organiza- 
tions that are going to be consolidated ? 

Mr. Brack. I think we belong to all of them. We have recently 
resigned from one of them, I think. 

Senator Kerauver. Almost all, then. 

Mr. Brack. I do not think we have missed many. 

Senator Keravuver. All right. 

Mr. McHugh, you wanted to ask Mr. Black some questions. 

Mr. McHvueu. As I stated earlier, Senator Kefauver, when we 
issued the invitation to Mr. Black to appear before the subcommittee, 
it was to appear on behalf of the Inter-Regional Conference, and 
also on behalf of his company. As he made clear, he is not authorized 
to speak on behalf of Inter-Regional. 

However, a number of problems have come up in the testimony on 
this subject in this phase of the investigation to date, involving 
attitudes toward competition. There have been some statements in 
the record concerning the position of Mr. Black and of his company, 
which the subcommittee thought important enough to attempt to 
explore with him some of these views, which apparently he entertains 
on this very important subject. 

Mr. Black, I would like to read from an article which appeared in 
the U.S. Review of September 22, 1956, which was entitled, “Black 
Outlines Agency Counterattack.” On page 20 of that publication, 
I read a portion of the quotation attributed to you. It is under the 
heading, “Rating Laws.” 

(The text of the article referred to may be found on p. 2233.) 

Mr. McHuau. The previous part of the article described the new 
competition arising from the so-called direct writers and those com- 
panies deviating from the bureau rates. It goes on: 

What other measures are there for meeting this competition? One thing 
that might be done is to enact new State rating laws that in effect will estab- 
lish a single rating bureau in each State and will require that companies doing 
business in the State must belong to that bureau. The law might also stipulate 
that rates are to be established by the bureau on the experience of all com- 


panies writing in the State. That is, of course, only the barest outline, but 
you see what I am driving at. 


Mr. Black, I wonder if you would care to tell the subcommittee if 
this does represent an accurate expression of your views on the subject 
of competition in the industry ? 

Mr. Buack. No. 

Mr. McHvueu. And whether or not there has been any modification 


of your position since the time that these remarks were attributed to 
you ? 
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Mr. Brack. I would suggest, sir, that instead of ending the quota- 
tion at that point ! 

Mr. McHven. I plan to take up the balance of it. 

Mr. Brack. Well, then, I could not very well say that that repre- 
sented my position without taking up the balance of it. 

At that time, yes, that represented a viewpoint that I held. 

Mr. McHven. That is that the model rating law should be modified 
so as to make mandatory membership in rating bureaus of all com- 
panies doing business within the State ? 

Mr. Buack. At that time, that was a viewpoint I held, yes, sir. 

Mr. McHvueu. Mr. Black, your company is a member of the Na- 
tional Board of Fire Underwriters ? 

Mr. Buack. Yes, sir. 

Mr. McHueu. Were you appointed to the Special Committee of 
Chief Executives of the National Board of Fire Underwriters, created 
to take up the problem of partial subscribership and independent 
deviating filings / 

Mr. Buacx. That is correct. 

Mr. McHueu. I wonder if you would explain for the benetit of 
the subcommittee what the purpose of that special committee of chief 
executives was? 

Mr. Buack. The purpose of that committee, as I recall it, was to 
discuss the problems that were confronting the industry by the numer- 
ous deviation filings that were coming in, as well as the question of 
partial subscribership; and, as I recall the facts, we did discuss these 
questions at length and tried to weigh the impact of what you might 
call this new thing in our business. 

Mr. McHveu. This new thing being what ? 

Mr. Buack. The question of deviations and raising the questions 
of partial subscribership in these ratings. 

Mr. McHveu. Was this question of partial subscribership the issue 
that was brought into focus by the action of the Insurance Co. of North 
America ? 

Mr. Brack. I would agree with that basically, yes. Naturally, 
when your industry is confronted with something that you are not 
familiar with, something new, something different, you like to analyze 
it; you like to find out what it is going to do to you; whether it is good 
or bad, and we did talk about these things. 

Mr. McHvueu. What was the effect of the efforts of the Insurance 
Co. of North America to get the principle of partial subscribership 
recognized, in terms of its effect upon the companies in the bureau? 

Mr. Buack. Well, the effect would have been primarily to have these 
companies filing rates and using the services of these bureaus without 
being members of them; and, if nobody became a member or stayed 
a member of the bureau, you would have no bureau. It sort of left— 
if you had a hundred members in the bureau and 99 of them became 
subscribers, some one of them would end up running the bureau. That 
could be the end of the bureau. This had not been a problem in our 
business prior to this, and we decided to talk about it. 

Mr. McHuen. For the purpose of attempting to establish the prin- 
ciple of partial subscribership in order to enable the companies seeking 
that right to sell insurance at a lower rate ? 

Mr. Buack. That could be one effect, yes. 
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Mr. McHveu. Is not that the principal purpose? 

Mr. Buack. I would say I would agree with that, yes. 

Mr. McHueu. Your primary concern, then, was to determine what 
should be done about companies which had devised another method 
of selling insurance to the public at a lower rate ? 

Mr. Buack. Toa degree, that is correct. 

Senator Kreravver. To what degree ? 

Mr. Buack. Well, to the degree that it caused us to find out, caused 
us to discuss whether this might be good for us. 

Senator Kerauver. What conclusion did you come to? 

Mr. Buack. Well, unfortunately, we did not come to any conclusion, 
although we talked at great length, which is normal for our business; 
but we came to no conclusion. 

Mr. McHueu. You say you came to no conclusion ? 

Mr. Buack. That is correct. 

Mr. McHvueu. You are familiar, Mr. Black, with the report of the 
special committee of chief executives dated December 8, 1955? That 
document, previously introduced in these hearings, is entitled “Report 
of Special Committee of Chief Executives, December 8, 1955.” It 
says, “Respectfully submitted by John E. North,” and reads: 


The special committee of chief executives met on November 17, at which time 
the situation in the Pacific Fire Rating Bureau territory was reviewed, with 
particular reference to the future course of that bureau in connection with its 
current attempts to have adopted changes in rules relative to partial subscriber- 
ship. It was the feeling of your special committee that if an appeal is to be 
taken by any of the parties in those hearings that we recommend support of the 
position taken by the Pacitic Fire Rating Bureau. 


Were you familiar with the action taken with reference to the efforts 
to change the subscribership rules of the Pacific Fire Rating Bureau ? 

Mr. Buiacx. Not when you ask me am I familiar with that report 
and do I remember it. I would have to answer I do not remember 
the report. I am not familiar with it in detail, but I have a knowl- 
edge, I believe, of what transpired. 

Mr. McHveu. Let me complete the balance of the report so that you 
can see the basic recommendations that were made: 


Your special committee had before it, material that had been circulated based 
on suggestions advanced by its members for a legislative program to carry for- 
ward the position which this committee has been developing. Your special com- 
mittee recommends that the special committee of the National Board of Fire 
Underwriters approve the following program: 

1. That legislation be sought to amend, when necessary, the rate law in the 
fire and allied lines field; 

2. That said legislation should be based on the principle of a single rating 
organization for a State; jurisdiction of this bureau ‘would be limited to fire 
and allied lines; membership would be mandatory on all insurers writing the 
coverages rated by that rating organization: 

3. That deviations be permitted subject to the following conditions: 

(a) That the said deviations, if granted, should last for 12 months; 

(b) That no deviation be granted without a hearing before the insurance 
commissioner ; 

(c) That notice of said hearing be given to the rating organization; 

(d) That the rating organization be recognized as an interested party 
with the right to be heard on the deviation; 

(e) That the application or the deviation must be supported by the ex- 
perience of the applicant in the State, or if rates are based on an area 
larger than the area of the State, then on the experience of the applicant 
in that area; and 











1582 THE INSURANCE INDUSTRY 


4. No deviation shall continue beyond 12 months without deviator following 
the same course above indicated. 

Does this refresh your recollection concerning the conclusions drawn 
by the special committee of chief executives 

Mr. Buack. As I recall, we did suggest that to the executive com- 
mittee. 

Mr. McHvueu. Would you tell the subcommittee, if you know, 
what action, if any, the National Board of Fire Underwriters took 
with reference to this report? 

Mr. Buacx. Yes, to the best of my knowledge, they did not agree 
with us. 

Mr. McHven. Are you familiar with the suggestion that was made 
that a committee of lawyers be appointed to draft a law in ac- 
cordance with the principles set forth in this report ¢ 

Mr. Buack. No, I do not remember that. 

Mr. McHvuen. You do not remember having examined at any time 
the proposed draft of a new rating law which was drawn in ac- 
cordance with the principles set forth in this report 4 

Mr. Buack. No, I do not remember examining such a document. 

Mr. McHueu. As of this time, this did represent your view? 

Mr. Buackx. That represented my thinking at that time, that is 
right. 

Mr. McHuen. Besides the provision in this report whereby all 
companies would be compelled to be members of a rating bureau, on 
these various subsections defining the nature of the deviation pro- 
cedure, would you say that those deviation provisions set forth there 
are more restrictive than those which appear in the model rating law? 

Mr. Buack. No, I would not say “Yes” or “No” to that, because I 
am not as familiar with the model rating law or the all-industry bill 
as probably I should be. I do not know. 

Mr. McHveu. Was not the purpose, Mr. Black, of preparing this 
report to figure out a method of either preventing or discouraging in- 
dependent filings and deviations ? 

Mr. Buack. No; I would not say it was aimed solely in that direc- 
tion. I would think more in the direction of making anyone that 
wanted to deviate provide some statistical basis or some factual infor- 
mation to support such a deviation. 

Mr. McHuveu. This is now only with reference to the provisions of 
this report dealing with the right to deviate? 

Mr. Buack. Yes, sir. 

Mr. McHoueu. But you would not say, in the course of the discus- 
sions that took place in the special committee, that one of the general 
purposes behind it was to devise means of tightening up the deviation 
section of the model rating law ? 

Mr. Buack. Well, now, you are asking me to interpret the views of 
many people, and I do not think it would be fair for me to do that. 

Mr. McHueu. Let me ask you if that was not your purpose? 

Mr. Biack. Yes; I would agree that that was part of my purpose. 

Mr. McHuenu. Would you agree that the inevitable effect of such a 
Jaw would be to curtail or restrict seriously the amount of competition 
in the insurance field ? 

Mr. Buack. No; I would not agree with that. 
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Mr. McHven. Do you think such a law would be in the direction of 
opening up the possibilities of competition ? nb 

Mr. Buacx. I do not know as it would open up competition in the 
sense that you mean it, but if we could talk about utopia in this busi- 
ness, it might be a good idea if everybody belonged to a rating organi- 
zation, and there was no escape hatch. 

Mr. McHvuen. Because that would man complete elimination of 
competition ; is that it ? 

Mr. Buack. No; it would not mean complete elimination of com- 
petition. 

Mr. McHven. What would it mean? 

Mr. Buiack. There is a lot of competition that is not based on rate. 

Mr. McHven. If you had them all in one rating bureau, what would 
be the effect upon rate competition ? 

Mr. Buack. It would put people on their merit from the standpoint 
of underwriting, and they would have to use pretty sound judgment, 
whether they were going to be able to live under it or not. 

Mr. McHvuen. If I understand your suggestion, if all companies 
were in a single rating bureau, that means you would have a single 
rate on behalf of all companies who were in that bureau and selling 
insurance. 

Mr. Buack. I am not suggesting that; I am suggesting it would be 
utopia. 

Mr. McHven. I am trying to understand whether or not you sug- 
gest that would be utopia because that would mean one rate for the 
whole country, with the elimination of effective competition ? 

Mr. Brack. No, it would not be—the effect would not be to elimi- 
nate competition. I think it would tend to bring rates down and put 
insurance more on the basis for which it was originally intended, and 
that is to accept a voluntary contribution from the many to take care 
of the unfortunate few. When you get into class rating and the ques- 
tion of experience by class and expense by class, you get into refine- 
ments of this business that are pretty difficult. 

Now, I say the other would be utopia. 

Mr. McHvuen. And you suggest that the public would be better 
served 

Mr. Buacx. I would be inclined to think so. 

Mr. McHven (continuing). If all the insurance companies were 
in asingle rating bureau ? 

Mr. Buacxk. I would be inclined to think so. 

Mr. McHveu. Selling insurance at the same price? 

Mr. Buack. Yes, sir. 

Mr. McHvucu. Would you say, Mr. Black, that the effect of such 
a method of determining rates at which insurance is sold, such as you 
propose, would have the effect of discouraging innovation and pre- 
venting companies who wanted to pioneer and to take risks that others 
may not wish to take and deterring that type of thinking in the in- 
surance industry ? 

Mr. Brack. Please do not misunderstand me, sir, I am not pro- 
posing that. I merely say that it would be utopia, and I recognize 
that practically and from the social standpoint, it is impossible. I 
recognize that. 
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Mr. McHveu. Why isthat so? 

Mr. Brack. Well, you have to provide a means of expression for 
people who think differently, people who think independently. If 
they want to venture their money in a business of this nature on their 
judgment within fair and reasonable bounds, they ought to have the 
opportunity to do it. 

Mr. McHveu. Is not that an essential right of free enterprise? 

Mr. Brack. I believe that, yes. That is why I say that the utopia 
I speak of is impractical. 

Mr. McHuen. Then you are suggesting that the utopia you are 
speaking of is a system which is completely in conflict with the 
American traditional free enterprise system ? 

Mr. Buack. Well, I am not too sure 1 know what that is, sometimes, 

Mr. McHveun. It certainly does not mean a single rate for all com- 
panies who are selling the same product, does it? 

Mr. Brack. No, I will agree with that. 

Senator Keravuver. Mr. Black, Chairman Blough of U.S. Steel 
testified that he believed perfect competition exists when all the steel 
companies have the same price, so your belief would not be far from 
his? 

Mr. Brack. I did not know they have the same price. 

Senator Krravver. They do have all the same price. 

Mr. Brack. I did not know that. 

Senator Krrauver. Mr. Blough says that is perfect competition. 
But you do not think that all insurance companies having the same 
"seach would be perfect competition, do vou? It would be utopia, 

ut it would not be competition ? 

Mr. Buack. Probably not competition, no, but it might be in the 
best interests of the public. 

Senator Krrauver. It might not be, too. 

Mr. Buack. That is right, it might not be. 

Senator Krravver. It would depend upon the good conscience of 
of your managers? 

Mr. Buack. Well, and some of the supervising officials. 

Senator Kerauver. What supervising officials ? 

Mr. Biack. The State supervising superintendents of insurance. 

Senator Krravver. How about these States where they mandatorily 
accept bureau rates ? 

Mr. Buack. Without State approval? 

Senator Krravver. No, I mean where everybody has to be in the 
bureau. I think there are five States, are there not, where any com- 
pany, to qualify, must be in the bureau ? 

Mr. Brack. Well, if you are talking of Texas, North Carolina, those 
States, those bureaus are under strict State supervision. 

Senator Kreravuver. I see. 

You mentioned these five States where everybody has to be in the 
rating bureau. Asa matter of fact, in those five States, almost invari- 
ably the filings of the bureau are accepted ; are they not ? 

Mr. Buack. Senator, I could not answer that question. 

Senator Kerauver. Do you know how many times they have been 
rejected in those five States? 

Mr. Brack. No, sir; I would not. 

Senator Keravuver. Do you know of any? 
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Mr. Buacx. No, I do not, but it is only because of the fact that I 
am not familiar with the detail that I have to so answer. 

Senator Keravuver. Will you examine the record and let us know? 

Mr. Buacx. I should be very glad to. 

Senator Kerauver. Maybe your distinguished counsel or the gentle- 
men in back of you would know that now. Do you, Mr. Loughin, Mr. 
Pease, or Mr. Allen? 

Mr. Buack. I think we could do a little research and advise you. 

Senator Keravuver. All right, sir, thank you. 

Mr. McHucr. With reference to the activities of the special com- 
mittee of chief executives we were referring to earlier, Mr. Black—— 

Mr. Buack. Yes, sir. 

Mr. McHveu. I was asking you earlier if you were familiar with 
the action which took place in that committee, or before some group 
of the National Board of Fire Underwriters, dealing with the efforts 
to change the subscribership rules of the Pacific Fire Rating Bureau. 
Were you familiar with this problem in that committee, or before, as 
it occurred in the national board ? 

Mr. Brack. Yes; I think I could say I was familiar with it, but 
not in detail. 

Mr. McHveu. Mr. Black, were not you aware of the fact that an 
effort was being made on the west coast to devise a method of changing 
the rules so as to prevent partial subscribership ? 

Mr. Buack. Yes, sir. 

Mr. McHveu. Are you familiar with the fact that the people who 
were interested in that problem were meeting with officials of the 
special committee of chief executives to discuss this problem ? 

Mr. Buack. No,sir. I donot recall any such meeting. 

Mr. McHveun. Do you recall any action at any of the meetings of 
the special committee of chief executives which you attended dealing 
with this problem ? 

Mr. Brack. It seems to me we had a meeting where the problem was 
presented by the chairman, but there was no meeting with any officials 
of the West Coast Association that I know of. 

Mr. McHven. I would like to read to you, Mr. Black, from the 
minutes of the meeting of the Committee of Chief Executives of the 
National Board of Fire Underwriters, dated July 13, 1955, under 
the caption, “Pacific Fire Rating Bureau.” 


Chairman North reviewed subsequent conversations with Mr. James M. Crafts 
of the Fireman’s Fund in San Francisco, and conferences held in New York 
with Messrs. Levitt and Brown. He advised that the Pacifie Fire Rating Bureau 
was awaiting a report from this committee since at its meeting on June 27 it 
postponed action on the proposed changes in rules pending such advices. Special 
Counsel Marsh reported on his review of the matter, mentioning that there 
developed two types of questions to be resolved; i.e., legal and business. It 
had developed from conversations with Messrs. Levitt and Brown that the Pacific 
Fire Rating Bureau recommends undertaking the changes in rules of the rating 
bureaus in the States of Arizona, Utah, and Nevada as a first step rather than 
attempt the change in all States and Territories served by that bureau. 


Were you not familiar with the discussions leading up to a determi- 
nation of what forum and in what area this battle was going to be 
waged ? 

Mr. Brack. I had no part in those discussions, and as T reported to 
you, or answered before, Mr. North, the chairman, reported those facts 
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to the committee. I remember his report, not in detail, but I remem- 
ber his reporting to the committee. But there was nobody there at 
the committee meeting, as I remember, from the west coast board. 

Mr. McHveu. Are you familiar with the fact that officials of your 
own company were present when these people referred to were con- 
ferring with officials of the national board about this problem? 

Mr. Buacx. Am I familiar with that ? 

Mr. McHueu. Yes. 

Mr. Brack. Well, not in detail, but it could have been our genera] 
counsel who, I believe, was on the lawyers committee of the national 
board at that time. 

Mr. McHven. You never had any conversations with him about 
that, or he never reported back to you about the outcome of these 
meetings ? 

Mr. Buacx. Not that [remember. 

Mr. McHveu. This minute continues: 

Following full discussion, on motion of Mr. Black, seconded by Mr. Hullett, 
it was voted unanimously that this special committee would not oppose the 
proposal to amend bureau rules in line with draftsh heretofore sent companies, 
provided amended rules are specifically not effective in any State unless and 
until approved by appropriate regulatory authority of said State. 

Does this reflect your recollection that you made the motion on be- 
half of the national board ? 

Mr. Buack. Yes, sir. 

Mr. McHvueu. That, in substance, you would approve the action 
being taken on the west coast to change the rules? 

Mr. Brack. I did not know that it said “approved.” 

Mr. McHveu. I am asking you whether or not you conceive that 
the effect of the action of the national board was to give your approval 
or your blessing to the action being taken on the west coast? 

Mr. Brack. No. As a matter of fact, we could not have stopped 
them if we wanted to, so it was not a question of approval or non- 
approval. 

r. McHueu. That being so, why was it necessary to submit this to 
a vote before your executive committee? 

Mr. Brack. I think it was nothing more than asking for a little 
advice, and we gave them the best we could on advice of counsel. 

Mr. McHvueu. Was not the purpose to indicate acquiescence of 
—_ committee with the position taken by the Pacific Fire Rating 

ureau ¢ 

Mr. Buack. I do not think it made any difference whether we ac- 
quiesced or not. 

Mr. McHvueu. Why was it necessary for them to submit it and get 
approval of the committee on it? 

Mr. Buack. Because they were talking to the committee on it and 
wanted to know how they felt. 

Mr. McHveu. Was that for the reason that they did not feel they 
would want to go foward if the national board did not approve this? 
Mr. Brack. I do not think that would have stopped them at all. 

Mr. McHven. Mr. Black, has your company had occasion in the 
past to participate in proceedings either at the administrative level or 


in litigation, in which you have opposed deviations or independent 
filings ? 
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Mr. Buack. No, sir. 

Mr. McHueu. Do I understand you to say that the Home has never 
participated in any administrative proceedings or any litigated cases 
where you have been in opposition to any deviations or to any inde- 

endent filings ? 

Mr. Buiack. Not to my knowledge. 

Now, I would like to make one explanation on that. There has been 
some litigation against some companies inaugurated and started by 
bureaus to which we are members. However, in the counsels of those 
bureaus, and whenever a vote was taken, we have consistently opposed 
that litigation from the very beginning, and it is so recorded. 

Now, to the extent that those bureaus have instigated the action over 
our opposition, yes; we have been engaged in litigation. 

Mr. McHveu. But you would say that in every instance where the 
question arose as to whether the rating bureau would oppose a devia- 
tlon—by votes of its governing committee, I assume, where this was 
decided—the Home has always voted in opposition to that ? 

Mr. Buack. That is correct. Now, there was one instance where 
one of my officers—I could not catch up with him fast enough, and he 
voted “Yes” when he should have voted “No.” But that was changed. 

Mr. McHucu. Where was that ? 

Mr. Buack. It seems to me that was in North Carolina. 

Mr. McHueun. I was about to ask you if the Home was not a 
member of the governing committee of the North Carolina Fire 
Insurance Rating Bureau in 1949 and 1951, at which time the Insur- 
ance Co. of North America was filing its so-called IPE policy? 

Mr. Buack. Well, I am not sure of the dates, but as I recall the 
North Carolina action, we voted in favor of the litigation on the first— 
when it was first mentioned; and after I caught up with our officer 
in charge of that territory, we got the lines of communication straight- 
ened out, and the vote was changed. 

Mr. McHvuceu. What about 1955 and 1956, in connection with the 
filing in North Carolina by the Insurance Co. of North America on its 
homeowners deviation ? 

Mr. Buack. We did not participate in that. We were not in favor 
of it. 

Mr. McHvueu. You were a member of the governing committee of 
the North Carolina Rating Bureau ? 

Mr. Buack. I am not sure. I would not debate whether we were or 
not. 

Mr. McHvueu. Was not the Home Insurance Co. one of the com- 
panies that complained against the Insurance Co. of North America’s 
deviation in Pennsylvania back in 1949 ? 

Mr. Biack. Well, now, that I do not know; that I do not know. 

Maybe I had better qualify my statement, and say, “since I have 
been president of the Home Insurance Co.,” which would have been 
1954. Now, prior to that, if you are going back to 1949, I do not 
know. I would have to do some checking on it. 

Mr. McHveu. Then I understand your statement to be, Mr. Black, 
that it has only been since you have become president of the Home that 
you are telling us that whenever you had officials on the governing 
committees of the various rating bureaus, they have voted in opposi- 
tion to recommended action against deviations? 
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Mr. Buack. That is correct. I should have qualified that. I am 
sorry about that, because you could go back many, many years, and 
I would not be sure of the record. 

Mr. McHwueu. Mr. Black, when I asked you earlier about the pro- 
posal to make membership in rating bureaus mandatory, to be brought 
about by changing the all-industry ‘law, you stated your belief that that 
type of a change in the law was a good thing as of the time that that 
report of the special committee of chief executives was submitted. Is 
that your view today ? 

Mr. Buiack. No, it is not. 

Mr. McHvuceu. What is your view today with reference to member- 
ship in rating bureaus ? 

Mr. Buack. Well, I think that if we continue under the present 
laws and under the present type of State rating bureau that we have 
at the moment, there should be some liberalization and clarification, 
as I said in 1956, of the deviation provision. While I probably would 
not have accepted as liberal a deviation section in 1956, I would prob- 
ably accept a more liberal one now. 

Mr. McHven. Could you suggest in what way you think the devia- 
tion section should be liberalized ? 

Mr. Buack. Well, there is one way you could liberalize it, and that 
would be, in effect, to have all companies members. Now, when I 
say “members,” I am not binding them to the use of the rate. You 
could probably have two classes of membership. Let us call them 
full membership and independent membership, where the independent 
member would have the use of those facilities, the statistical informa- 
tion, and would be free to use them as promulgated, or with modifi- 

vations. 

But he would still be tied to the bureau from the standpoint of its 
supervision and management. In other words, I do not think that 
any company should be free to drop these bureaus, because they are 
a very important part of our business. I do not know what we would 
do without them. 

Mr. McHveu. I am not sure that I understand what you mean when 
you say that you do not think these companies should not be per- 
mitted to drop the bureau. You are not suggesting—or are you sug- 
gesting—that you still believe that all companies should be made to 
join the bureaus ? 

Mr. Brack. No, I say I do not think that if they decide not to use 
the filed rate of the bureau, if they decide to improvise, one way or 
the other, with that rate, they should be free to do it. 

Mr. McHucu. You mean within the bureau or outside the bureau? 

Mr. Brack. Within the bureau. 

Mr. McHvueu. Suppose they do not want to be within the bureau 
at all, and want to improvise their own rates? 

Mr. Brack. Suppose they do not want any part of the bureau’s 
statistics or information? Let them do it themselves, then; that is 
about all they could do. 

Mr. McHueu. Suppose they want to file independently of the bu- 
reau, but there is information which the bureau has which they want 
access to? 

Mr. Buack. Yes. 
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Mr. McHvuexr. What would you think of a proposal whereby that 
would be made available to them at a price to be measured by the full 
value of the service sold ? 

Mr. Buacx. I am proposing that under the term “independent 
member.” ‘The only thing I do not want them to do is to walk away 
from this bureau. 

Mr. McHuexu. You mean once they are in? 

Mr. Buacx. They could be in as a full member or an independent 
member, and the independent membership would give them all the 
information they wanted and figures they wanted, but I do not want 
them to walk away from the management of this bureau. I would like 
to see them sit down and discuss the problems of the business, because 
if they all walk away as members and do not handle or do not step 
up to their responsibilities of management, this chart you have around 
here showing the companies that are on these governing boards— 
there would only be one of us left, so you would have a chart with 
maybe one company on all the boards. Somebody has to run these 
bureaus. I want them tied to management, that is all. Freedom of 
action; go ahead. 

Mr. McHueu. You would have no objection to these companies 
being free, then, to set whatever rates they want as long as they were 
subject to some kind of managing supervision by the bureau; is that 
it? 

Mr. Buiack. Well, now, no, you are going a little further there. 
Now, certainly we have to have some protection in this business 
against what we might call a loss leader. If somebody deliberately 
sets out to establish a rate that is going to undercut everybody else, 
knowing he is going to lose money on it, certainly we have to have 
protection against that. But I assume that would come through the 
commissioner’s office. 

Mr. McHvuen. But that does not have to be controlled by the bu- 
reau ¢ 

Mr. Buiacx. No, but I would think that the statistics created by the 
bureau and made available to the commissioner would come in handy ; 
and if somebody sets out to do that to me, it seems to me I ought to 
be heard in opposition to it if it is unsound and ungood. 

Mr. McHucu. Getting back to the earlier question, Mr. Black: If 
a company does not wish to join the bureau but still wants to get ac- 
cess to certain statistical data which the bureau has compiled, would 
you be in favor of selling that to them at the full value? 

Mr. Buiack. I would still like to have them tied to the management 
of the bureau. 

Mr. McHvueu. What does that mean ? 

Mr. Buiack. Well, who is going to run the bureau? You have to 
have a manager ; you have to have employees. 

Mr. McHvucn. You say that you want these people, who you would 
agree should be sold service and products of the bureau, to be tied to 
the management of the bureau ? 

Mr. Buack. That is right. 

Mr. McHvcu. You mean the bureau would still have the right to 
manage their affairs ? 

Mr. Brack. That is right. 

Mr. McHveéu. So they really are not independent ? 
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Mr. Buacx. From the standpoint of price, they are independent. 

Mr. McHveu. In what respect would the bureau be managing their 
affairs ? 

Mr. Brack. The bureau wold not be managing the affairs of the 
company; the company wold be managing the affairs of the bureau. 

Mr. McHvueu. You would be perfectly willing to commit the bu- 
reau, then, to sell these services to a company acting outside of the 
bureau, but you would require that company to participate in the 
management or the support of the bureau ? 

Mr. Buiack. That is right, the management and support. 

Mr. McHveu. Do they not do that when they contribute the cost 
of the service ? 

Mr. Buack. Sure, they put their money in, but somebody has to 
manage it. We have people who sit on these committees and say we 
shall hire this manager, or we shall get this actuary, and we sit down 
and help them and guide them on some of the problems in the business, 
These things change from day to day. Somebody does not just pull 
this manager out of the air and he drops down in the seat and says, 
“T am the rating bureau.” 

Mr. Nevitte. Mr. Black 

Mr. Buack. Yes, sir. 

Senator Keravuver. Mr. Neville. 

Mr. Nevitue. I would like to ask a question or two about the term 
rule. I have minutes of the executive committee of the national board, 
dated February 28, 1957, and among the actions taken that day were 
the following: 

Term rule: The desirability of adopting a revised term rule and reducing the 
maximum cost of term from 5 years to 8 years was discussed. In view of the 
fact that the subject is now being considered by the Inter-Regional Insurance 
Conference, it was unanimously voted that the following resolution be adopted 
and conveyed by hand to the Inter-Regional this afternoon: 

“Resolved That the Inter-Regional Insurance Conference be requested to give 
immediate consideration to adopting and recommending nationwide a revised 
term rule containing a limitation of policy term to a maximum of 3 years, and, 
like the Canadian and New Hampshire rules, suitable discounts for terms of more 
than 1 year.” 

(These minutes appear in full at p. 4006.) 

Mr. Black, are you familiar with this general action ? 

Mr. Buack. Well, I probably should be. I cannot say that I re- 
member the meeting, but I remember the subject in principle. 

Mr. Nevitte. Why was this matter turned over to the Inter-Regional 
by the national board ? 

Mr. Brack. I do not remember specifically that any reasons were 
expressed why, but I would assume simply because they felt they had 
no jurisdiction in the matter, and it would better fall in the province 
of Inter-Regional. 

Mr. Nevitte. You mean that the board had no jurisdiction ? 

Mr. Buack. That is correct. 

Mr. Nevitxe. This is one of the activities that the Inter-Regional is 
set up to accomplish; is that right? 

Mr. Buack. I would agree with that, yes. 

Mr. Nevitie. Did this term rule eventually go into effect throughout 
the industry ? 

Mr. Brack. I believe it was generally accepted; yes, sir. 

Mr. Nrvititx. Do you know what percentage of the States now have 
adopted or accepted this rule? 
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Mr. Brack. No, I do not, but it seems to me Mr. Close said this 
morning 40 or 41, and he would know better than I. 

Mr. Nevitie. What effect did this have on the overall rates that 
were applied in connection with the rule? Were they increased or 
decreased, as a result of the rule? 

Mr. Buack. Well, as you decrease the allowance discount, naturally, 
the net return is greater. 

Mr. Nevitiz. What would you consider, or what would you esti- 
mate, to be the amount of overall increase that the term rule brought 

bout ? 
; Mr. Buack. I think we made some estimates at the time, and if I 
recall correctly, it was some place around seven, or 6.8—about 7 per- 
cent. 

Mr. Nevius. A 7-percent increase, nationwide? 

Mr. Buack. That isas I recall it. 

Mr. Nevitie. What would that be in dollars? 

Mr. Buiacx. That would be a wild guess on my part, sir. 

Mr. Nevitie. How was this change in the rates accepted or approved 
by the rating bureaus? 

Mr. Biack. That I cannot tell you. That is a little out of my field. 

Mr. Nevitite. Was it considered as an increase in the rate level, or 
just a change in the rule? It did not have to be approved by the 
rating bureau? In other words, did it require a specific hearing and 
ruling by the bureaus of the various States, was it something that was 
accomplished by a filing, or just a change in the rule that did not have 
to be specifically passed on ? 

Mr. Buack. Well, I hate to plead ignorance on that subject, but I 
am afraid I must. What I might tell you on that would not be 
credible. Iam sorry about that. 


Mr. Nevittx. Would one of the people associated with you here to- 
day have the answer? 


Mr. Brack. I do not know, but I can inquire, if you want me to. 
Mr. Nevitte. Would you, please ? 


Senator Kerauver. Would any of you gentlemen know the answer? 

Mr. Buack. Mr. Allen. 

Senator Kerauver. All right, Mr. Allen. 

Mr. Auten. What was your question, sir? I think I have it, but I 
would like to hear it again. 

Mr. Nevitie. The question was in what fashion did the rating bu- 
reaus, or the State supervisory authorities, pass on this change which 
brought a nationwide increase of between 6 and 7 percent in the cost 
of insurance? 

Mr, Auten. Well, first, there was not a nationwide increase of 6 or 
7 percent. 

fr. Nevinte. I thought Mr. Black 

Mr. Auten. If it had been accomplished in 48 States over a 5-year 
period, that might have been the result. However, the procedure— 
are you interested in the procedure of handling that recommendation 
coming from Inter-Regional ? 

Mr. Nevitie. I am interested in the procedure of the State super- 
visory authorities in the final adoption of the recommendation that 
came from Inter-Regional. 

Mr. Aten. The recommendation from Inter-Regional would go to 


various regional organizations mentioned here this morning. ey, 
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in turn, would pass the recommendation on to the various State rating 
bureaus, who, in turn, would act independently on that and did act 
independently on it. If they passed it, it would be then filed with the 
insurance commissioner or superintendent or supervisory authorities 
of the various States. They would examine it and decide whether it 
was in order or not. If they approved it, it became effective. If they 
did not, it would not become effective. 

Mr. Nevitie. And it was approved in how many States? 

Mr. Auten. I am recalling Mr. Close’s testimony this morning; 40 
or 41. 

Mr. Nevittx. Will you correct the figure that Mr. Black gave as 
being a nationwide increase? Apparently there is some misunder- 
standing. 

Mr. Aten. Well, it did not change the rates at all, but it could 
increase the premium income. If you take one State, it could, and 
these were the actuaries’ estimates, increase the premium income in 
the classes to which the term discount was given, to approximately, in 
my memory, 6.8 percent over a 5-year period. You must take into 
consideration that policies are written for 1, 2, 3, 4, or 5 years, mainly 
1,3, and 5 years. If term policies were not written—a 1-year policy 
was not increased in the least. The premium was not increased. 

Mr. Nevitxie. So the 6- to 7-percent figure that you mention was 
over the period of the full 5 years? 

Mr. AuLEN. To be realized, it would take 5 years. 

Mr. Nevittr. Was that 6 percent a year or 6 percent in 5 years? 

Mr. Auten. No; it was 1 plus some fraction for the first year and 
it built up to a maximum, as I recall it, of 6.8 for 5 years. 

Mr. Nevitte. Thank you. 

Mr. McHven. Mr. Black, in connection with the change of your 
attitude with reference to the model rate law, would you tell the 
committee whether or not you are in favor of the principle of partial 
subscribership for multiple-peril coverages ? 

Mr. Brack. Yes. 

Mr. McHvueu. Youare in favor of them ? 

Mr. Buack. Yes. 

Mr. McHvuen. And vou are in favor of the M-1 report as prepared 
by the subcommittee which submitted it to the rules committee of the 
NAIC? 

Mr. Brack. Yes; Iam. 

Mr. McHven. Thank you. 

Mr. Biack. You are welcome, sir. 

Senator Keravver. Are there any other questions ? 

Mr. Peck. I have one, thank you, Mr. shairman. 

Mr. Black, just a moment ago, you testified, in connection with the 
all-industry bill, that you w ould favor liberalizing and clarifying it. 
You used the word “clarify,” sir. I wonder what you have in mind 
by using that word. 

Mr. Brack. Well, as I understand, correctly, the all-industry bill, 
when originally written, has a devi ation section in it. But when that 
all-industry bill was written, we were not then confronted, nor did 
we have the public acceptance of multiple line writings where we 
packaged policies—fire, casualty, marine, and so forth—and I do not 
think the deviation section in the all- industry bill is tailored to meet 
the problems that confront the business at the moment. 
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Mr. Peck. And you feel that deviating procedures should be clearly 
spelled out ¢ F 

Mr. Buack. Yes, sir. 

Mr. Peck. Do you believe that they should be clearly spelled out to 
provide for more frequent, or perhaps larger, deviations than can 
exist now, or for fewer, or would you propose any change? 

Mr. Brack. Basic ally, the procedure that must be followed to 
deviate. 

Mr. Peck. To make it comprehensive and clear ? 

Mr. Buack. That is right. 

Mr. Peck. For the purpose of avoiding administrative hearings ? 

Mr. Brack. For the purpose of avoiding litigation. 

Mr. Peck. And expediting the deviation action 4 

Mr. Buack. Yes, sir. 

Mr. McHwven. For the purpose of making it easier to deviate, Mr. 
Black ¢ 

Mr. Buack. No; I would not say—well, yes, I guess that would 
follow, sure. Make it clear what you have to do. 

Senator Kerauver. Mr. Kittrie? 

Mr. Kirrriz. None right now, thank you. 

Senator Krrauver. Mr. Black, what is the position of Home Insur- 
ance Co. on abolishing the regional information offices? 

Mr. Buack. Weare in favor of it, sir. 

Senator Krrauver. I am disappointed to hear that. 

Mr. Brack. Well, I am sorry to hear you say that. We are in favor 
of some other things that might make a little difference. The abolish- 
ment of these so-called EUA, SEU A,and other divisions, is, I am sure, 
not the serious problem that you attach to it. 

Senator Keravver. New York is all right, but if you stay in New 
York or Washington for long enough, sometimes you forget. what 
the rest of the country is like. : 

Mr. Buack. There is not any question about that. 

Senator Krerauver. And you are abolishing your contacts with the 
rest of the country. 

Mr. Buack. As a matter of fact, sir, if I might, I would like to 
suggest that we are strengthening them. 

Senator Keravuver. What is that? 

Mr. Brack. I would like to suggest, sir, that we are probably 
strengthening them. 

Senator Krravver. Strengthening your contacts with the rest of 
the country ? 

Mr. Buiack. Yes, sir. 

Senator Keravver. I do not know how. How do you figure that? 

Mr. Brack. Well, we are strengthening by maintaining these rating 
bureaus and the people that serve on them and in them in the various 
States. When I started out here today, I talked about the value of 
these rating organizations, and I am glad to hear that you attach 
such great importance to them athe local level. 

Senator Krravver. You are trying to have a national rating bureau. 

Mr. Brack. That would not eliminate these local operations. But 
there has been some testimony in this room on the part of some people 
that want no rating bureaus. 

Senator Krravver. What is the purpose of this national rating 
bureau that you voted for? 
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Mr. Brack. It is primarily a medium of collecting statistical in- 
formation, intelligently analyzing it, and disseminating it to every 
State in the Union, where the rate could be made and promulgated and 
filed at the local level. 

Senator Keravuver. You think the price should be uniform through- 
out the United States without regard to local conditions? 

Mr. Brack. Oh, no, no, no, sir; just the opposite, sir. 

Senator Keravuver. I may not be very knowledgeable about insur- 
ance, but people are getting mighty tird of this continuing concen. 
tration of control in the largest cities remote from them. 

Mr. Brack. It is a lengthy subject, sir, but it would not mean con- 
centration. We could do it just as easily on IBM equipment in Nash- 
— as we could any other place, but we would have to get it all in one 

ouse. 

Senator Krrauver. Your companies do about 80 percent of the 
business. If you can persuade everybody to follow your procedure 
for rates without argument, I do not know why that would not impose 
uniformity. 

But anyway, no need to argue about the matter. 

Mr. Buack. Thank you very much, Senator. 

Senator Kerauver. We appreciate your presence and contribution, 
and your cooperation. 

Mr. Buack. Thank you, sir. 

Senator Kerauver. Thank you, Mr. Loughin, Mr. Allen, and Mr. 
Pease, for being with us. 

Our next witnesses are Mr. David Berger, city solicitor of the city 
of Philadelphia, Mr. Frank McNamee, fire commissioner of the city 
of Philadelphia, and there is a statement here on behalf of Mayor 
Richardson Dilworth. 


STATEMENT OF DAVID BERGER, SOLICITOR OF THE CITY OF 
PHILADELPHIA, PA.; ACCOMPANIED BY LEVY ANDERSON, FIRST 
DEPUTY CITY SOLICITOR, AND ALAN M. RUBEN, DEPUTY CITY 
SOLICITOR 


Senator Keravuver. Mr. Berger, who else do you have with you? 

Mr. Bercer. I have my first deputy, Mr. Levy Anderson, and I 
would like to have him sit with me. 

Senator Keravuver. Glad to have you with us, Mr. Anderson. 

Mr. Bercer. And I have here our deputy city solicitor, Mr. Alan 
Ruben. 

Senator Kerauver. Glad to have you with us, Mr. Ruben. 

Mr. Bercer. And, of course, this is Commissioner Frank McNamee, 
who is fire commissioner of the city of Philadelphia. 

Senator Kerauver. Glad to have you with us, Mr. McNamee. 

Mr. Berger, you have a statement here which you may read, if you 
wish. Any part of the statement not read will be printed in the record 
as if read. 

What do you wish to do about Mayor Richardson Dilworth’s state- 
ment ? 

Mr. Brrcer. May I have the permission to read that, first, into the 
record ? 

Senator Keravuver. Do you want to read it ? 











THE INSURANCE INDUSTRY 1595 


Mr. Bercer. If that is agreeable with you. It is a very short state- 
ment. 


Senator Keravver. All right. 


Mr. Bercer. The mayor asked me to read it here on his behalf. 
It reads as follows: 


STATEMENT OF HON. RICHARDSON DILWORTH, MAYOR OF THE CITY OF PHILADELPHIA 
AS PRESENTED BY Mr. Davin BERGER 


On behalf of the citizens of Philadelphia, I wish to thank you, Senator Ke- 
fauver, and the members of your distinguished committee for this opportunity 
to relate the city’s experience with insurance ratemaking and regulation in 
Pennsylvania. 

Insurance is now a billion dollar industry. And the courts have confirmed 
what we all know, that it is a business clothed with a public interest. 

Regulation of insurance underwriting in the Commonwealth of Pennsylvania 
really began 2 years after the passage of the McCarran-Ferguson Act. That 
act declared, as you will recall, the price fixing prohibitions of the Federal 
Antitrust Acts to be inapplicable to industries engaged in interstate commerce 
when such industries were regulated by State law. Thus, pursuant to the 
Federal invitation, the General Assembly of Pennsylvania in 1947 enacted 
comprehensive legislation regulating insurance companies and underwriting 
practices, including ratemaking. Thereafter, the policyholders and premium 
payers of Pennsylvania looked to the Commonwealth exclusively for protection 
against excessive or discriminatory insurance rates. 

But, in the decade which followed, it is noteworthy that neither rates nor 
ratemaking practices were opened to public scrutiny. The usual practice was 
for licensed rating organizations and, in some cases, individual insurance com- 
panies, to file with the insurance commissioner the rates which they proposed 
to use, together with supporting data. If these new rates were reviewed at 
any time before becoming effective, it was only on the basis of an ex parte 
investigation by the commissioner and his staff. 

Such was the situation prevailing in 1957. In that year, the city’s law de- 
partment, under the direction of City Solicitor David Berger, at my request, 
intervened in a proposed insurance rate increase proceeding. 

As in other rate regulatory proceedings, the city solicitor made a significant 
contribution. First, he actively participated in the development of all of the 
relevant facts necessary to a proper determination by the insurance commis- 
sioner. Especially, as in the case of fire insurance where rates depend upon 
conditions peculiar to Philadelphia, only the law department can present the 
essential data for consideration. Moreover, the law department was alert to 
defend against unfair and prejudicial rates. No taxpayer or citizen, singly or 
in combination, has or had the requisite financial interest to take an active 
role in such complicated and costly ratemaking proceedings or to commit the 
resources necessary for intelligent and helpful participation. 

In the spring of 1957, the Middle Department Association of Fire Under- 
writers made a fire insurance rate filing on behalf of some 350 of its members 
and subscribers, including both stock and mutual fire insurance companies. 
The city’s request for public hearings on the filing was granted. As a result 
of the evidence produced by the city during these proceedings, the insurance 
commissioner disapproved the fire insurance rate filing, and the increased 
rates proposed therein never became effective. 

Since that time, the city has inaugurated and participated in several other 
insurance rate proceedings. During the first half of this year, the city inter- 
vened in a hearing on a new fire insurance rate filing as well as in other pro- 
ceedings testing the validity of automobile casualty and hospital and medical 
insurance filings. 

To describe the problems that the city encountered in these insurance rate 
regulatory proceedings, I have asked City Solicitor David Berger to attend 
this hearing. Mr. Berger will cooperate, I am sure, in every way with this 
committee and provide it with useful information. Further, since the city 
has been especially concerned with fire insurance rates, I have also requested 
Fire Commissioner Frank McNamee to comment to this committee about the 


relationship of fire protection and fire prevention activities to the setting of 
fire insurance rates. 
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In focusing congressional attention upon the making of insurance rates, this 
committee is performing an outstanding public service. Greater public aware- 
ness and understanding of the ratemaking process and of the need for and func- 
tion of regulation cannot fail to be in the best interests of the Nation. 

Senator Kerauver. That was a very fine statement of Mayor Dil- 
worth’s, whom I know as a public servant of many years’ experience. 
You tell him of our appreciation for the statement. 

Mr. Bercer. Thank you very much, Senator. 

Now if I may proceed with the testimony, which I should like to 
present to your committee. 

Senator Keravuver. All right, Mr. Berger. 

Mr. Bercer. As you know, at the request of Mayor Dilworth and 
at the request of this subcommittee, I am here today. I welcome the 
opportunity to appear and state the city’s position and experience with 
respect to insurance ratemaking bureau practices and rate regulation. 
As I have indicated, with me are two members of my staff, First 
Deputy Levy Anderson and my personal deputy, Alan Miles Ruben. 

As Mayor Dilworth has said, the city of Philadelphia has taken an 
active interest in the processes of insurance ratemaking and rate 
regulation in the past 2 years. 

The city has participated in proceedings considering insurance rate 
filings, including those dealing with Blue Cross hospitalization insur- 
ance and with automobile casualty insurance. However, I should like 
to direct my comments to fire insurance ratemaking and regulation, 
and especially to the two public hearings at which rate filings of the 
Middle Department Association of Fire Underwriters were reviewed. 
It is my belief that a short summary of what occurred at these hear- 
ings could present the subcommittee some evidence of what would be 
relevant to an evaluation of the entire situation as it exists now. 

A majority of the States currently have legislation for the regula- 
tion of insurance rates. Moreover, as early as 1945, the National 
Association of Insurance Commissioners, in cooperation with an all- 
industry committee, representing the insurance companies, drafted a 
model act for State regulation of the insurance business. Despite 
these facts, there is a relative paucity of administrative and judicial 
determination in this area. The significance of the scarcity of such 
precedents is this: With but few exceptions the judgment of the in- 
surance companies and their filing organizations, the rating bureaus, 
have gone unchallenged and insurance rates have been made without 
open and free public discussion and investigation. 

Such was the status of insurance regulation in Pennsylvania until 
1957, although insurance regulatory acts had been on the statute 
books of Pennsylavnia for some 10 years. The provisions of the Penn- 
sylvania Fire, Marine, and Inland Marine Rate Regulatory Act may 
be taken as typical of insurance regulation; since the acts regulating 
other types of insurance are substantially identical. 

This act states as its purpose the promotion of the public welfare 
by the regulation of insurance rates—to the end that they may not 
be excessive, inadequate, or unfairly discriminatory. It authorizes 
cooperative action among insurers for the purpose of making rates, 
and any insurer may satisfy its obligation to make and file its rates 
and rating plans by becoming a member of or a subscriber to a licensed 
rating organization. 
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Under the act, the State insurance commissioner is empowered to 
hold a hearing upon review at any time of such filing, and the law 
requires that the filing must be made available to the public after, and 
T stress the word “after”—it has become effective. 

The first test of this law came about in the following fashion: Pur- 
suant to statutory procedure, which I have outlined, the Middle De- 
partment Association of Fire Underwriters, a rating bureau represent- 
ing companies writing 85 percent of the insurance in the State, made 
a rate adjustment filing with the department of insurance on March 
29, 1957. This filing proposed substantial increases in some 20 

classifications of fire insurance within the city of Philadelphia and 
throughout the Commonwealth, amounting on the average to 25 per- 
cent. The city learned of this filing only through a news story appear- 
ing in the local press and immediately wrote to the insurance com- 
missioner protesting the proposed filing and requesting that he hold 
a public hearing on an insurance filing. 

Senator Kerauver. That is Commissioner Smith? 

Mr. Bercer. Francis R. Smith; yes, sir. 

Senator Kerauver. We have a letter and statement from him that 
we shall put in the record later. 

Mr. Brercer. The Middle Department Association, through its coun- 
sel, vigorously protested the holding of a hearing and refused to re- 
lease to the city a copy of the filing. The middle department took 
the position that the requirement of the act, that a filing and any sup- 

orting information shall be open to public inspection after the filing 

comes effective, meant that such information was to be kept from 
the public until after the filing had gone into effect. The industry 
argued that applications for rate increases had to remain hidden from 
the public so that policyholders would not be prompted to cancel their 
existing policies in order to take out new ones before the new, higher 
rates became effective. 

Mr. McHwueu. Mr. Berger, do I understand you to mean that the 
rating bureau of the Middle Department Association took the position 
in this formal proceeding that the city of Philadelphia was not under 
the statute an aggrieved party, and had not right under the statute 
to appear in the pr roceeding ? 

Mr. Bercer. That is right. Not only did they take that position 
in 1957 and were overruled, as I will explain, but in the more recent 
hearings, which were concluded that year, they took that position and 
are still taking that position. They say that the city of Philadelphia 
is not an aggr ‘ieved party. Our answer, of course, is twofold; that is, 
that first of all we actually have fire insurance policies, which would 

make us an aggrieved party even within a narrow definition. 

But, more important, it seems to me that the city of Philadelphia 
is, in a sense parens patriae and represents all those, in a sense, who 
live in Phil: adelphia, and must necessarily represent the interests of 
small policyholders, especially. Indeed, I know of no group of 
policyholders who could afford to commit the resources necessary to 

make an understandable or understanding investigation into a matter 
as complicated, as costly, as rate filings. 

Mr. McHuen. Did not the rating bureau in this case take the 
position that a policyholder is not an aggrieved party in such a 
proceeding ? 
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Mr. Berger. No, they did not go that far. But what they did 
do, first, was to make a bold assertion that the city had no right to be 
heard. Then they said we were not an aggrieved party within the 
meaning of the State statute. Then we pointed out that we did have 
various interests in certain policies; we pointed out that the city 
rents real estate; and that, as a renter of real estate or lessor, nat- 
urally, the amount of rent was determined economically in some 
respects by the cost of the fire insurance, that we had a direct eco- 
nomic interest in that respect. They still took the position that we 
were not an aggrieved party. 

Senator Kerauver. Let us go ahead. 

Mr. Berger. All right, but quite apart from that, they insisted that 
we had no right to act in a representative capacity. 

But as a matter of practical experience, and as insurance men well 
know, a company may refuse to rewrite a policy; and a policyholder 
who cancels his insurance policy pays a higher penalty rate for the 
privilege of transferring his insurance to another company. In any 
event, the insurance commissioner can act, as he did in 1958, to sus- 
pend cancellations and the rewriting of new policies for the period 
after the filing is made public—but before it becomes effective. 

In the case of all other regulated industries in the Commonwealth, 
public notice and an opportunity to be heard are essential prerequi- 
sites to increased rates. The insurance industry should not be treated 
differently. There is no good reason for shrouding insurance rate- 
making with the cloak of secrecy. 

In 1957, as I have stated, the insurance commissioner agreed with 
the city and required the filing to be made available to the public 
and to the city before it became effective. But later that same year, 
the Middle Department Association of Fire Underwriters obtained 
approval of a filing, without any prior notice or public hearing 
thereon, which had the effect of reducing the discounts on term in- 
surance rates an average of 6.8 percent. 

Mr. Peck. Mr. Berger, just one brief question, sir. On page 2 of 
your statement you outline the law in the second full paragraph. A 
simple reading of your language would indicate that there is to be a 
hearing immediately following the filing, and then a publication, let 
us say, a public release of the facts. 

Now a hearing is not necessarily a public hearing, but it would be 
a hearing only to aggrieved people. If the city of Philadelphia or 
any other city in Pennsylvania might have a grievance, it could come 
in, but that does not make it a public hearing. 

Do I understand, sir, that you find fault with the Pennsylvania 
statute ? 

Mr. Bercer. We find fault with the manner in which the Pennsyl- 
vania statute has been interpreted. Later on, I shall explain in detail. 
But in direct answer to you, sir, let me say this, that the law as applied 
in Pennsylvania today is now, not in 1957, but now, being interpreted 
as requiring that before anyone can know what the filing contains, 
the rate increases must first be approved. 

Mr. Peck. Is the city of Philadelphia now considered an aggrieved 
party which may participate in hearings prior to the approval of a 
rate increase? 

Mr. Bercer. No, to this extent: The city of Philadelphia was held 
by the insurance commissioner to be an aggrieved party. The indus- 
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try disagreed with that position, and we are on appeal now, and very 
likely that particular matter will be heard. But the law as it now 
stands recognizes the city as an aggrieved party. 

The same insurance commissioner, in 1958, as I have pointed out, 
in good faith interprets the gracer ey law as requiring him first 
to approve the rate increase, and then to have a hearing to allow the 
city, and other elements of the public, information about the filing. 

Mr. Peck. I just want to be sure the record shows that the recogni- 
tion of the city of Philadelphia or any other city in the State of 
Pennsylvania, as an aggrieved party, does not open the hearing to the 

ublic. 

i Mr. Bercer. Well, if there is a hearing, we do not recognize that 
any hearing is an effective hearing unless it is open to the public. 
That is one of the things we think should be considered by the com- 
mittee. If the law is, as we indicate that it is—and I do not want 
to argue my appeal here—I assure you that I am assuming that every 
interpretation of the insurance commissioner is the law of Pennsyl- 
vania. 

Mr. Peck. My concern comes from the second paragraph of your 
statement. 

Mr. Bercer. Well, that statement merely says that the State insur- 
ance commissioner is empowered to hold a hearing. He is not re- 
quired. It is discretionary with the insurance commissioner as to 
whether or not he shall hold a hearing. The only time he is required, 
interestingly enough, as I read the law, is if he wants to turn down 
a request for an increase. Then he has to hold a hearing. So it is 
a one-sided affair, as the law is now written in Pennsylvania. 

Mr. Precx. As the law is now written ? 

Mr. Bercer. Yes; and he may permit an increase, and as I pointed 
out, did permit an increase without any hearing whatsoever. 

Mr. Peck. Thank you, sir. 

Mr. Brercer. Although we have not been entirely successful in dis- 
pelling the secrecy surrounding the insurance ratemaking process, 
we have succeeded for the present at least, in obtaining the right 
of full public participation in any hearings which are held in the 
discretion of the insurance commissioner. But that, I think, is 
about what I was trying to tell you. 

On September 17, 1958, the Middle Department made a new filing 
with the insurance department, proposing increases in firm insurance 
rates in Pennsylvania on a statewide basis and within particular 
geographical zones. Ninety-five percent of the rate increases in the 
zone classifications fell upon the inhabitants of zone 4, the city of 
Philadelphia. The commissioner permitted the filing to become 
effective by operation of law through lapse of the 30-day waiting 
period. Meanwhile, having received a complaint from the city re- 

uesting suspension of the rates provided by the filing and applying 

or a public hearing, the commissioner suspended the effective date of 
the filing in order to hold such public hearings. Philadelphia was 
joined in its complaint by the city of Pittsburgh. 

The filer protested vigorously that the city of Philadelphia had no 
standing to participate in the hearing. But if the city did not, who 
else would? It is clear that the purchasers and premium payers, of 
fire insurance policies sold by the subscribers and members of the 
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Middle Department Fire Insurance Underwriters, do not have the 
resources to investigate and contest proposed rate increases amount- 
ing to almost $2 million in the aggregate, annually. 

Only the city, charged with the duty of protecting the welfare of 
its inhabitants, can adequately represent them insuch a proceeding, 
Certainly, a public hearing would be meaningless if there is but one 
side to be heard. 

The commissioner ruled in the city’s favor on this particular point; 
but an appeal from the adjudication is now pending in our local 
courts, and the final decision on this question has yet to be made, 

I may add that so far as the present appeal is concerned, we are 
assuming, for the purposes of my testimony here, Senator, that the 
law is as interpreted and applied; so we are not attempting in any 
way, I am reminded by my first deputy, to use this forum as an 
appeals court. We are assuming the law in Pennsylvania is as it 
has been applied by the commissioner in our two cases. 

Senator Kerauver. For the public, you are not admitting that to 
be true? 

Mr. Bercer. No, and I want that made absolutely clear, that it is 
merely an assumption arguendo, and without prejudice to our right 
to argue to the contrary in the courts. , 

Senator Keravver. I am sorry, Mr. Berger, we are going to have to 
recess for about 10 minutes. 

(Whereupon a short recess was taken. ) 

Senator Kerauver. Mr. Berger, you may continue. 

Mr. Bercer. As you recall, we were discussing the right of the city 
to participate in the hearings and having earned that right to partici- 

ate in the hearings, the city was confronted at the outset with the 
issue of the burden of proof. Was the filer required to show that the 
rates proposed in the filing were made in accordance with all the re- 
quirements of the act, or did the city have the duty to come forward 
and show that the filing was defective and that the rates contained 
therein were discriminatory and excessive? A decision that the bur- 
den of proof is upon the complainant to a filing would place an almost 
insurmountable burden upon the public, especially where it is a filing 
to increase rates.. 

In effect, it would require the party with the least access to informa- 
tion to come forward to show in what respects a filing was deficient, 
instead of requiring the rating bureau whose duty it is to comply with 
the act and whose filing is based upon information peculiarily within 
its knowledge to demonstrate that its rates were made in conformity 
with the requirements of the act. 

Such a decision would result in the proceeding being conducted in 
an illogical and awkward manner. The defects, and shortcomings of 
a filing would have to be made out before the filing itself is explained. 
In short, the cart would be placed in front of the horse. 

The difficulties the commissioner experienced in deciding this ques- 
tion are reflected in his two adjudications rendered in 1957 and 1958. 


In the first adjudication, the commissioner held that the Middle De- 
partment had the burden of proving that the rates contained in the 
filing were not excessive, inadequate, or unfairly discriminatory. 
Furthermore, he held that the Middle Department had the duty of 
supporting its filing by sufficient statistical data. 
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In his most recent adjudication, faced with this issue again, the 
commissioner determined that he was not bound by the technical 
concept of “burden of proof” but, on the contrary, was required only 
to find where the preponderance of the evidence lay on any particular 
factual issue. While this is an easy concept to enunciate, any attempt 
to apply it to a given situation runs into difficulties. So it was with 
the commissioner’s adjudication. Actually, he reviewed the filing 
only to determine whether the judgment of the filer was shown to be 
unreasonable. If not, the commissioner held himself to be powerless 
to substitute his judgment for that of the rating bureau. For ex- 
ample, the record is replete with such statements as: 

As to the Middle Department’s use of the weighting formula (for premiums 
and losses), I cannot conclude that it is unreasonable. Where I can merely 
alter percentages, I would be substituting my judgment for that of the Middle 


Department, and would thus be making insurance rates instead of examining 
proposed rates, 


And: 


As insurance commissioner, I cannot substitute my judgment for that of the 
Middle Department in determining an applicable ratio for rate adjustment 
purposes. 

I cite these, Senator, because Insurance Commissioner Smith is in 
good faith attempting to apply and has interpreted the law of Penn- 
sylvania in good faith; and assuming that this is a correct interpreta- 
tion, it indicates that the filing bureau is the one which is making 
the rates and only where it can ‘be demonstrated that there is no basis 
in reason whatsoever for these rates can there be any reversal or modi- 
fication thereof. 

While this limited scope of review might be satisfactory if the 
Middle Department were an independent, quasi-judicial factfinder, the 
Middle Department is, of course, an agency of the insurance companies 
designed and employed for the purpose of obtaining rates which are to 
the adv: antage of the member companies. 

It will be seen, therefor e, that in actual force and effect, the present 
interpretation of the Rate Regulatory Act places the onus of proof 
upon the city of Philadelphia to show that a filing and its supporting 
statistics are inadequate or defective. Absent such preponderant 
proof, the supporting data will be accepted and the filing itself 
approved. 

As a result, in both hearings, the city proceeded, by cross-examining 
the Middle Department Association’s witnesses, to analyze the filings 
and to determine whether they were defective or in fact satisfied the 
requirements of the act 

With regard to ratemaking, the act requires that due consideration 
be given to past and prospective loss experience within and outside the 
Commonwealth, to s: afety and loss prevention factors, to a reasonable 
margin for underwriting profit and contingencies, and to past and 
prospective expenses, both countrywide and those especially applicable 
to Pennsylvania. 

The act further specifies that in evaluating these factors, the experi- 
ence of the fire insurance business during a period not less than the 
5 most recent years for which such experience is available must be 
taken into account. 

By direct examination of the chairman of the board of governors of 
the Middle Department and of the executive manager, the rating 
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bureau presented evidence that its filing complied fully with the re- 
quirements of the Rate Regulatory Act. 

On cross-examination, however, it soon developed that the statistics 
relied upon by the Middle Department were not their own, but received 
from other sources. 

The statistics dealing with premiums, losses, and expenses were 
received from the Actuarial Bureau of the National Board of Fire 
Underwriters, representing the experience of stock insurance com- 
panies, the Mutual Insurance Advisory Association, representing 
mutual companies, the National Association of Independent Insurers, 
representing nonmembers of either of the two preceding organizations, 
and from the annual statements filed by the nonmember companies 
with the insurance department of the Commonwealth. These statistics 
were accepted by the filer without further study or audit. Asa matter 
of fact the head of the actuarial bureau of the National Board testi- 
fied that the National Board itself does not audit or verify any of the 
statistics it receives from its members and subscribers, except when 
they contain figures which are so blatantly and obviously erroneous 
that an inquiry is made to the reporting company. Whatever reply 
the reporting company gives is accepted. 

Thus, the National Reet. and the Middle Department, the local 
filer, act primarily as the receptacle for any statistics its members 
and subscribers care to give. If the figures reported appear to be 
within the customary range, no effort is made to verify, spot check, or 
audit them. Furthermore, it appears that no uniform reporting in- 
structions are supplied to guide companies in answering all in- 
quiries. The reports on itemized expense statistics were found to be 
so unreliable, that neither the Middle Department nor the National 
Board placed any confidence in them. Witnesses of both the filer and 
of the National Board testified that statistics received in response to 
its questionnaires were replete with errors. If there can be so much 
opportunity for error in the compilation of expense data, surely there 
is little basis for reposing any faith or confidence in premium and loss 
figures either. 

But, even if the statistics relied upon by the rating bureau in mak- 
ing rates could, by any stretch of the imagination, be said to be 
credible, nevertheless, the rates themselves still could not be said to 
be in conformity with the protective provisions of the act. 

First, the rates proposed in the filing were not based upon a “rea- 
sonable margin for underwriting profit.” The rating bureau stated 
that the rates allowed for a 6-percent underwriting profit. Just what 
did the bureau mean, however, by a “6-percent underwriting profit”? 

Well, the profit figure was calculated as a percentage of premiums. 
The rating bureau could not determine what this statistic might be 
in terms of a return on invested capital used and useful in the insur- 
ance business. Neither did the rating bureau know the actual profit of 
their member stock companies during the past 10 years. 

It is true that the Coane Rate Regulatory Act does not 


specify any particular amount for underwriting profit or any method 

or computing it. But, as this committee is well aware, the profit 
allowed public utilities and other public service corporations is lim- 
ited to a fair return upon the fair value of capital actually employed 
in the public service. 
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There would seem to be no reason why this formula cannot be 
applied to fire insurance companies. The very nature of the insur- 
ance business requires stock companies to have a and surplus 
with which to conduct their businesses. Certainly the investor in the 
capital stock of an insurance company devotes his investment to the 
insurance business just as thoroughly and completely as does one who 
invests in the capital stock of a public utility. When businesses are 
affected with a public interest so that their activities and charges are 
subject to regulation, there appears to be no basis for requiring some 
to determine their net yield upon the value of capital used and useful, 
while requiring others to compute their return wpon the basis of gross 
income. tga 

The commissioner, nevertheless, interpreted the act as permitting 
profits to be computed on total premiums and approved the 6-percent 
rate as allowing a reasonable return. Both of these determinations, 
as I have indicated, are subject to review by the courts in the appeal 
from the commissioner’s adjudication. 

Furthermore, there is a serious dispute as to the — definition 
of “underwriting profits” which also must be resolved by the courts. 
The controversy les in the exclusion from underwriting profits of 
income from the investment of unearned premiums. 

I think this is of the greatest importance in the light of testimony 
which I heard in this room today. The problem has its origin in the 
fact that certain policyholders pay their premiums in advance. The 
result is that the companies are in possession of large amounts of ad- 
vance premiums which they are required to retain as a reserve for 
losses and other expenses of doing business. Now, these reserves, of 
course, are not used for current losses and other expenses and are, 
therefore, available for and usually are put into investment. Thus, 
the investment earnings of an insurance company are attributable 
not only to previous earned profits, but also to these unearned premi- 
ums. While it is true that on any given policy the percentage of pre- 
miums paid which are unearned will decline over the period of the 
policy until all prepaid premiums are earned, nevertheless the un- 
earned premium reserve of a particular company will be constantly 
replenished by the addition of new unearned premiums derived from 
the sale of new policies. The unearned premium reserve can, there- 
fore, be expected to remain fairly constant. 

Notwithstanding these facts, the rating bureau candidly admitted 
that its profit formula did not reflect earnings on unearned premium 
reserves. 

We submit that in the determination of a reasonable underwriting 
profit, there is no reason to exclude earnings on unearned premium 
reserves, which are derived directly from the underwriting process. 

There is one more area in which the city believes that the insurance 
law has not been interpreted consonant with its purpose of protecting 
the public against excessive and discriminatory rates. 

Among the elements which must be considered in the making of 
rates are prospective loss experience and safety and loss prevention 
factors. As interpreted by the insurance commissioner, however, 
these requirements did not compel the filer to take into account the 
city’s extensive fire protection and fire prevention programs, by adding 


an appropriate factor to its rate calculations. This, we contend, is 
seriously erroneous. 
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The purpose of a rate filing is to set insurance premiums for the 
future. In determining the level of rates which should prevail in the 
future, certainly, the filer must consider prospective loss experience. 
And prospective loss experience is not synonymous with retrospec- 
tive loss experience. The mere extrapolation into the future of pres- 
ent loss ratios carries with it the assumption that the effect of present 
fire prevention and fire protection activities will be identical with 
that of a past period. But as the city’s witnesses testified, without 
challenge, the city’s fire prevention and fire protection programs have 
been and are now steadily expanding. There is no doubt that these 
activities have resulted and will result in minimizing fire losses in the 
immediate future, and thus future fire loss experience will necessarily 
be less than that estimated. In ignoring these activities, therefore, 
the insurance companies were adding a hidden profit factor to their 
rates. 

In summary, Senator, we believe that the regulation of insurance 
rates in Pennsylvania is presently inadequate to protect the public 
against abuses resulting from noncompetitive ratemaking by rating 
bureaus acting as the filing agents for large numbers of insurance 
companies, 

I say this despite the fact that I think Commissioner Smith is doing 
an excellent job and as indicated before, in good faith is applying the 
law as he believes it to be written. But we think that this committee 
has a right to know what the results are of that kind of an inter- 
pretation and application even in a State like Pennsylvania where 
you are having a real good faith effort to apply and interpret the law. 

You will remember that in the course of the debate in the Senate 
preceding the enactment of the McCarran-Ferguson law, the late 
Senator Barkley stated: 

I wish it to be understood that in voting for approval of the conference 
report, I am accepting the interpretation placed upon it by the conferees, 
namely, that * * * not only can Congress deal with any phase of the insurance 
business not dealt with by a State legislature, but even in the case in which a 
State legislature deals with any phase of it, but does not deal with it ade- 
quately in the opinion of Congress, Congress is not in any way barred * * * 
from dealing with that subject or with the phase of it which Congress deems ‘to 
be inadequately dealt with by the State. 

The time has now arrived, in our opinion, for the enactment of new 
Federal legislation to insure that State regulation of noncompetitive 
insurance ratemaking be made effective. Accordingly, we urge that 
exemption from the Federal antitrust laws be accorded to insurance 
rating bureaus and their members only when the applicable State 
regulation requires the following: 

(1) That adequate public notice be given to all insurance filings, 
especially where they are intended to increase rates generally or 
in specific areas. 

(2) That public hearings be held on all such filings; 

(3) That all municipalities affected by a rate filing be per- 
mitted to participate in the hearings held thereon; 

(4) That in all such hearings the burden of — be upon the 
filing agency to show that the filing meets all requirements of 


the regulatory act, and that the rates proposed therein are neither 
excessive nor discriminatory ; 
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(5) That a rating bureau as a condition of its continued recog- 
nition as a licensed rating bureau— 

(a) collect and maintain its own statistics; 

(6) assume full responsibility for the accuracy and valid- 
ity of those statistics by establishing uniform standards, 
issuing uniform reporting instructions, and making uniform 
audits ; 

(6) That the profit formula contained in rate filings be based 
upon capital used and useful in insurance underwriting; _ 

(7) That underwriting profits include earnings on invest- 
ments of unearned, prepaid premiums; and 

(8) That estimates of prospective loss experience be based upon 
a consideration of the effects of relevant municipal fire protection 
and fire prevention programs. 

This, then, is the recommendation of the city of Philadelphia. We 
want to thank the Senator and this distinguished committee for the 
opportunity to be heard today and to present these facts. 

eanber Kerauver. Mr. Berger, we are grateful to you for your 
testimony—for relating to the committee the experiences you have 
had and for your recommendations. I think it is quite apparent that 
the Congress has the right to take back the regulation of insurance any 
time it wants to. I voted for the McCarran-Ferguson bill in 1945. As 
you stated, I think the legislative record was made rather clear that 
the Federal Government delegated to the States the right of regulation, 
but it was made clear that that meant there had to be some real 
regulation, not just make-believe regulation. This is a problem that 
Congress has before it. I hope that there will be such regulation ; that 
it will continue to be in the public interest to be left with the States. 
You have made some very good suggestions of what ought to be done. 

As I understand it, in your case the rating bureau is made up of 
representatives of insurance companies. Isthat correct? 

Mr. Bercer. They are actually the agents, Senator, of the insurance 
companies. 

Senator Kerauver. Commissioner Smith as of the present time has 
ruled he has no alternative but to put into effect their filing? 

Mr. Brercer. Unless we would be able to demonstrate that there is 
no reason whatever behind the filing. In other words, it is as though 
he acts in a judicial capacity reviewing what they say rather than 
exercising independent judgment, which in turn would be reviewable 
by a court. 

Senator Keravver. I thought you said that he now ruled that if 
there is any substantial showing, if the rate set forth in their filing is 
put into effect, that you could come in and contest it afterward. 

Mr. Bercer. That is true. He has ruled specifically on that. I 
didn’t quite understand. He has ruled that he first put the rates into 
effect. Then he suspends them and has a public hearing, which leaves 
us then with the problem of who has the burden of showing that the 
increase was improper. 

Now, the way he solved it was to say that he will just listen to all 
the evidence. But in actual fact, the adjudication indicates that he 
believes under Pennsylvania law—and I am certain he believes this in 
good faith—under the Pennsylvania law he cannot substitute his 
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judgment for that of the insurance companies unless there is some- 
thing highly unreasonable about it. 

Senator icndieean The insurance company doesn’t set the rates, 
The rating bureau sets them. The commissioner’s job is to review 
them. He can’t substitute his judgment for the rating bureau. Is 
that right ? ’ 

Mr. Bercer. Yes. But the rating bureau is the agent or agency of 
the insurance companies. 

Senator Kerauver. And then by putting the rate into effect and then 
suspending it, it is not clear whether the burden of proof is on you to 
show whether it is wrong or whether it is on them to justify the rate 
in the first place. 

Mr. Bercer. That is right. We felt the actual result of the hear- 
ing, the latest one we had, sir, was that not only did we in fact have 
the burden of proving he was wrong, but to go beyond that, we had 
to show it was unreasonably wrong. In other words, two people 
might differ as to the effect of certain testimony or facts and both 
might be reasonable; and in that situation, if the commissioner in his 
honest judgment, based on his expertise, felt differently from the 
rating bureau, as I understand his adjudication, he felt compelled to 
accept the conclusion of the rating bureau. 

Senator Kreravver. I am not familiar with the law but if that is 
the case, there is a very bad situation here. The burden ought to be 
on the rating bureau to prove its case. 

Mr. Bercer. That is our position but we haven’t suceeded up to now. 

Senator Keravuver. You seem to be fighting pretty hard. 

Do you know of any other city that has ever challenged a rating 
bureau filing until you came into the picture ? 

Mr. Bercer. So far as I know, sir, Pittsburgh was the only other 
city, and they joined us both in 1957 and in 1959; and I understand 
that there was a challenge proceeding in Wisconsin. 

When was that, by the way ? 

Mr. Anverson. I think that was about 1956. 

Mr. Bercer. In 1956, I am advised. 

Senator Keravuver. I believe that was by the State of Wisconsin. 

Mr. Bercer. The State of Wisconsin. But so far as I know, this 
would mark the first time the municipalities had challenged the rates. 

Now, it was peculiarly appropriate for us 

Senator Keravuver. I certainly agree with your position that you are 
entitled to challenge it—not only because the city pays insurance 
premiums directly and indirectly, but you acting for the people and 
the policyholders, who are the citizens of your city, in a representative 
sapacity. 

Mr. McHugh, do you have any questions? 

Mr. McHveu. Yes, Senator. 

I notice in your recommendations on page 12 your suggest that ade- 
quate public notice be given of all insurance filings. I understand 
you to suggest that especially in the case of increases in rates. 

Mr. Bercer. Yes. 

Mr. McHveu. Do you think it wold be advisable to confine it to 
increase in rates ? 

Mr. Bercer. Not necessarily, because sometimes an increase is 
masked in the manner of a decrease; but what we had in mind was 
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this—that the experience we have had has been limited to increases 
only. What I mean is, where they wanted to come in and increase 
the rates, especially as applicable, say, to a community like Philadel- 
phia—Pittsburgh is always regarded as a separate zone—if they 
are going to apply increased rates in a whole area like that, then our 
recommendation on that is that that area and community should have 
a legal right, completely and clearly recognized, to be heard. 

Mr. McHvueu. The same thing would apply to the second case, 
with reference to public hearings to be held. 

Mr. Bercer. Yes. 

Mr. McHveu. Do you think there is justification in making a dis- 
tinction between whether or not the hearing should be on an increased 
rate or lower rate? 

Mr. Bercer. Well, it has just been pointed out to me by Mr. Ander- 
son that in some instances a decrease which is offered by the insur- 
ance company may not be adequate and there may be situations where 
the decrease should be even greater than the one which they are pro- 

osing. I understand that this was the situation in the Wisconsin 
Saving. So you do have that problem, Mr. McHugh, but I frankly 
confess—— 

Senator Keravuver. There ought to be a public hearing in all of 
these matters, whether it is an increase or decrease. 

Mr. Bercer. Well, we think as a general rule of administrative 
law—public hearings are certainly required. But our experience— 
I do want to emphasize—has been in a situation in an area where 
there has been an attempt to increase rates specifically as applied to 
a geographical area or as to certain risks or perils, and I am there- 
fore personally concerned by the repeated increases in rates. 

Mr. McHveu. That is all, Senator. 

Senator Keravuver. Mr. Neville? 

Mr. Nevitxe. I have no questions, Senator. 

Senator Kerauver. Mr. Peck? 

Mr. Peck. No questions. 

Senator Keravuver. Mr. Kittrie? 

Mr. Krrrrte. One question. 

Mr. Berger, how many people does the insurance commissioner 
have in his office who are available to examine rates that are filed 
with him? Doyouhaveany idea? 

Mr. Bercer. I really have no information, sir, on that. 

Mr. Krrrrie. But Pennsylvania is actually one of the more populous 
and wealthier States and still the insurance commissioner finds him- 
self unable to examine rates carefully enough so that he could substi- 
tute his own findings for the findings that are submitted to him. 

Mr. Bercer. Well, in all fairness to Commissioner Smith, I am sure 
he personally believes he has examined the record and the filings very 
carefully. 

Mr. Kirrrie. But you quote him here that he keeps repeating that 
he cannot substitute his own opinion for theirs because basically he 
has to take the same figures that they provided. 

Mr. Bercer. Right. And I would say, if I may, in answer to that, 
my understanding of his position, sir, is that he feels that, under the 
law as written in Pennsylvania, he is prohibited from substituting his 
judgment. I don’t think he means that he lacks the intellectual or 
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physical ability to reach a different judgment, but rather that under 
the law he is prohibited from substituting his judgment. 

Mr. Kirrriz. Your commissioner, then, takes the figures that are 
given to him by the Middle Department Association. The Middle 
Department Association, as you indicate, doesn’t make its own figures, 
It gets them from some other place. 

Isn’t one of the real dangers in this field that when you are dealing 
with such technical information, the commissioner cannot do much 
with it? The people that give it to him have to get it from some other 

lace. Therefore, the easiest way of controlling the rate structure is 
if you can afford to have a staff to compile these statistics. When you 
are the real originator of all these statistics you are about the only 
authority in the field. 

I am asking you in relationship to the discussion that took place 
earlier today about the Inter-Regional Conference, that a rather sub- 
stantial staff would be able to get all the information together and 
maybe they would become the fountainhead of all knowledge on this 
subject and everybody would be bowing to them. 

Mr. Bercer. If I wanted a fountainhead of all knowledge, I would 
not want that fountainhead to be the agent of the party, namely, the 
insurance companies. I would want that fountainhead to be repre- 
sentative of the public. 

Senator Keravuver. Mr. Kittrie is right. If the insurance commis- 
sioners are going to be able really to dig in and get the facts on their 
own and be in a position to challenge the theory or facts set forth by 
the rating bureaus, they need staff, they need experts. 

Mr. Bercer. I agree 100 percent with that, sir. 

Senator Krrauver. Senator O’Mahoney has sent a questionnaire 
to all the commissioners to see just what staff they do have. 

Mr. Bercer. Senator, if I might just interpolate this. We have 
had experience in the public utility field in Pennsylvania; and here 
again despite the good faith of the public utilities commissioners, they 
have a very serious problem, and it is staff. It is a serious problem in 
all public agencies. We realize that. But we think certainly with 
regard to insurance that it is absolutely mandatory that there be an 
adequate staff which is capable of analyzing this mass of statistical 
data. 

Mr. Kirrrie. If there is a need for a central clearinghouse, where 
all these commissioners will obtain their information, and if you want 
to make sure this central clearinghouse represents all interests, as you 
say, and not just one interest, how do you set one up? Is there any- 
thing the Federal Government can do? This, after all, is a subcom- 
mittee of the Federal Government. Is there anything that you are 
appealing to the subcommittee for ? 

Mr. Brrcrr. Well, we 

Senator Keravuver. He is appealing to our subcommittee for modi- 
fication of the McCarran-Ferguson exemption. 

Mr. Berger. Yes. We think if you put in these requirements and if 
you make it mandatory that before there be an exemption accorded to 
the insurance companies that cities should be permitted to be heard, 
that we have a staff and we will work up the statistics and we will be 
able to be heard and we think demonstrate what the facts are. And I 
may add one other thing. We don’t go into these hearings for the 
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purpose of knocking down the insurance companies. We sincerely 
want to demonstrate what all the relevant facts are that we think 

Senator Kerauver. Mr. Kittrie has a good question. That is, as 
the matter now stands, the basic information is now prepared by the 
conference, and the rates filed by the companies with the rating 
bureaus. This question is very pertinent. We know they prepare 
information honestly. of course, but they are bound to think about their 
own interest first. 

Mr. Bercer. Senator 

Senator Krrauver. How can the commissioners become informed ? 

Mr. Bercer. I am not certain, but just to demonstrate the critical 
nature of the question you have posed ; 

Senator Kerauver. It is Mr. Kittrie’s question. 

Mr. Bercer. Mr. Kittrie’s question. I can show you that during 
our last hearing we naturally went into the question of expenses. 
Approximately 50 percent of the premium dollar goes to expenses. 
And so we attempted to subpena the records of the insurance companies 
and they fought us very vigorously, and indeed challenged my motives 
for trying to get the information as though there was something wrong 
about it. 

I merely wanted to find out what the expenses—how they reached the 
figure of X dollars which they said was their expenses because that 
was about 50 percent of the premium dollar. 

As a result of my effort to get this information, during the pro- 
tracted hearings they brought over a gentleman from New York who 
is the actuarial expert of the National Board of Fire Underwriters, 
Dr. Joseph H. Finnegan. He is the head of the Actuarial Bureau of 
the National Board, and he said that—I asked this question: 

Question. So therefore, so that there will be no mistake about it, Fire’s Exhibit 
13 is your letter addressed to Mr. Hill. It is your written statement that the 
figures on a broken-down basis for expenses for Pennsylvania are not reliable 
for these proceedings. The question is did you say that? 

Answer. Yes; I did. 


Question. Do you still believe that? 
Answer. I still believe that. 











And then he was asked later: 


Question. Then you are saying in effect the individual breakdowns don’t mean 
very much. 


And this is Dr. Finnegan: 


Answer. In plain language, that is, well, I wouldn’t say not mean very much 
but they are of doubtful value. Let us put it that way. I don’t know how long 
they are, but I don’t have any confidence in them. 

Now, this is the head of the National Board—he is the head of 
the Actuarial Bureau of the National Board of Fire Underwriters. 

Senator Krrauver. That is what he said about the expense break- 
down from their own filings? 

Mr. Bercer. Yes. Now, that is the reason why we say that if you 
are going to have an agency to collect the information, it should not 
be one which is within the pay of the insurance companies. 

Senator Krerauver. Did you have any experience with the Inter- 
— Insurance Conference? Did you get any information from 
them ¢ 


Mr. Bercer. None that I know of, Senator. 
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Senator Kerauver. They are close to you. They are in y 

They abeliedthols cegienaletiens : an 
r. BERGER. Well, so far as I know, Senator, we did not directly 
get any information from them, but it is quite possible that the in- 
ormation which went into the record was supplied partially by them 
I don’t know. 
_ Senator Kerauver. But you wouldn’t be willing to take their find. 
ings as completely nonpartisan ? 

Mr. Bercer. No. Definitely not. I would not be willing to accept 
the statistics or the filings of any rating bureau. And I say this on 
the basis of commonsense and experience, that if the insurance com- 
panies are getting together to avoid the impact of the antitrust laws 
and they are not having competitive efforts here, then obviously the 
people they pay to come up with the figures are going to come up with 
figures which support whatever results they want. And that is my 
own belief. I think it would be a very unusual situation if they got 
figures that they didn’t want. 

Senator Kerauver. Anything else, gentlemen ? 

Mr. McHven. No further questions. 

Senator Kerauver. Thank you very much, Mr. Berger. 

Mr. Bercer. Thank you very much, sir. 

Senator Krrauver. We are now going to hear from Commissioner 
McNamee. Commissioner, we are glad to have you with us. 


STATEMENT OF FRANK L. McNAMEE, FIRE COMMISSIONER, 
PHILADELPHIA, PA. 


Mr. McNamer. Thank you, Senator. 

Senator Keravuver. Do you think insurance on fire trucks ought 
to be considered at this time ? 

Mr. McNamee. Yes, I do, and I believe when I get through read- 
ing this short piece here that you and the other people here may join 
with me in that conviction. 

Senator Kerauver. Allright, sir. You may go ahead. 

Mr. McNamee. Senator, my name is Frank McNamee and I am 
the fire commissioner of Philadelphia. I have been the commissioner 
since 1952. I am not a professional in this business but I happened 
to get into it at the time one of your colleagues, Senator Joe Clark 
went to Philadelphia as the mayor. 

Senator Krrauver. You came in as fire chief when Senator Clark 
came in as mayor? 

Mr. McNamer. Right. 

Senator Keravuver. That is a good recommendation for you. 

Mr. McNamer. Thank you, Senator. I have continued 1n, of course, 
with Mayor Dilworth. 

This short statement that I have prepared, if I may, I will read. 

The recent action by the Commonwealth of Pennsylvania in ap- 
proving an increase of 20 to 30 percent in fire insurance rates is eX- 
pected to cost Philadelphians about $2 million a year. ‘o 

Insurance Commissioner Francis R. Smith approved rate revisions 
in June 1959 for the 360 stock and casualty companies affiliated with 
the Middle Department Association of Fire Underwriters that will 
increase rates in Philadelphia: 

(1) About 20 percent on dwellings and household furniture. 
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(2) About 25 percent on apartments and mercantile buildings. 
(3) About 30 percent on combination small stores and dwell - 
ings. 

In dismissing complaints by Philadelphia and Pittsburgh, the com- 
missioner agreed with the cities’ contention that the State’s five in- 
surance zones might be reestablished on the basis of more reasonable 
and equitable territories. He ordered a study, after he authorized 
the rise in rates. 

In his statement, the commissioner pointed out that advances in 
fire protection and prevention in the State’s two major cities “will 
eventually be reflected in the rates.” Why “eventually” ? 

Doesn’t it seem strange that when a city has repeatedly won na- 
tional awards for its fire prevention work and consistently lowered 
dollars and cents loss by fire that the insurance rates should be 
going up! ’ 

I would like to stop just a moment to say that Philadelphia for 5 
consecutive years, from 1953 to 1958, won first place in the United 
States in the National Protection Association fire prevention contest 
for cities of 500,000 and over. For 1958 it was second place; had been 
first place for 5 years prior to that and in 1958 it was second place. 
The lat 3 years, including 1956, 1957, and 1958, Philadelphia won 
first place in the U.S. Chamber of Commerce award on fire protection 
and prevention, and the reduction in losses by fire. With that 
achievement it is a little difficult for us to understand why fire in- 
surance rates in Philadelphia have gone up. 

Senator Kreravuver. You mean your fire losses have gone down but 
your fire rates have gone up ? 

Mr. McNametr. Fire losses have gone down. The numbers of fires 
have gone down, and the insurance rates in spite of that have been 
raised. 

We heartily agree with the editorial of one of our leading periodi- 
eals which pointed out “that a legislative inquiry into the whys and 
wherefores of such a situation would not be amiss.’ 

Our contention has been—and will continue to be—that when citi- 
zens of a community must pay taxes to support an efficient fire depart- 
ment, and that department consistently reduces the number of fires 
and consistently decreases the annual loss in dollars and cents by fire 
damage—and we’ve done just that here in Philadelphia, then the 
citizens ought to get a return in the form of decreased fire insurance 
rates. Fewer fires and lower monetary loss means smaller claim pay- 
ments by the insurance companies. In our opinion, some of this 
money that has been building up in the insurance company treasuries 
ought to come back to the citizenry in the form of reduced insurance 
premiums. 

Because of the interest of the Philadelphia Fire Department in fair 
play for the citizens of our community, we were able to bring about 
open hearings on proposed rate increases by the fire insurance com- 
panies, in 1957—for the first time in history. Before then, com- 
panies filed their increase proposals in secret, they were approved 
the same way and the taxpayer then was notified of the increase. 

It is the opinion of the top legal minds of our city government that 
the people of Philadelphia aren’t getting a fair shake from the insur- 
ance companies. In making their filings the insurance companies 
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failed to take into consideration the fire prevention and fire protec. 
tion activity of the city of Philadelphia. 

When the insurance commissioner approved the filing, he author- 
ized rates which are both excessive and unnecessarily discrimin: tory 
to the city. 

Our disagreements with the fire insurance ¢ ompanies and their asso- 
ciations over the weight to be given fire protection ac tivities go back 
a long time. Way back in 1949 the NBFU (a statistical agency and 

rating bureau) downgraded Phil: adelphia from class 2 rating to class 
4 rating in the vital “field of fire protection. When the present ad- 
ministr: ation took office in 1952, the fire commissioner asked for a list 
of the deficiencies so that they could be corrected and Philadelphia 
could move back up the ladder. 

It took us almost 3 years to get the list, but meanwhile we spent 
millions of dollars buying the best avail: ble firefighting equipment, 
improving our firefighting techniques and developing a sound fire 
prevention program. 

The water and street departments immediately began an improve- 
ment on high-pressure lines and related installations, points we know 
for sure would be on the deficiency list. 

We were forced to work in the dark without specific deficiencies— 
we weren’t even given the opportunity of knowing just what—if any- 
thing—our investment. in unproved and expanded fire protection 
facilities would mean as far as a higher rating was concerned. But, 
happily, our work brought dividends. 

Senator Keravver. What is the NBFU ? 

Mr. McNamer. That is the National Board of Fire Underwriters. 

Senator Kerauver. You mean they are the ones that downgraded 
you and you wrote them and asked them for what it was you needed 
to do in order to get back up the ladder? 

Mr. McNamer. Just exactly correct. 

Senator Kerauver. You couldn’t find out? 

Mr. McNamer. Not alone I couldn’t find out. I never did get it 
myself. The only way I finally got it was through the managing 
director’s office and he then gave it to us and it. took that amount of 
time, and during that per iod we did these things that. we felt might 
be included and our guess was good. We corrected almost. totally 
all the deficiencies that were indicated on there. But it was a very 
difficult problem to get the deficiency points to find out how to get 
back up. 

Senator Keravver. It moog like they ought to have been happy to 
tell you what the trouble 

Mr. McNamee. That is cor nin 

Senator Krravver. You said you received the information from 
the managing director’s office. Managing director for what? 

Mr. McNamer. The managing director for Philadelphia. We have 
in Philadelphia the managing ‘director who has supervision over 10 
service agencies, 10 service departments. The fire department is one 
of them. 

Senator Kerauver. How long did it take you to get this informa- 
tion ? 

Mr. McNamer. It took us almost 3 years. 

Senator Krravuver. Three years? 

Mr. McNamer. Three years. 
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Senator Kerauver. Did you have some correspondence back and 
forth ? 

Mr. McNamer. Well, I had correspondence at that time with the 
managing director. I don’t remember that I had correspondence—— 

Senator Kerauver. Did you or the managing director write the 
NBFU asking for information ? 

Mr. McNamee. I don’t remember how the request was made. At 
that time I thought it would be a very simple matter to find out, 
since Philadelphia had been moved down from grade 2 to grade 4, 
as it then was, to find out why, and when I learned it was because 
of deficiency points, I thought it would be a very simple matter to 
get a list of deficiency points so we could undertake to correct them. 

Senator Keravver. I think this is a point that ought to be cleared 
up. Would you find out from the managing director just what was 
done, who was written to and what they replied, and what the trouble 
was that prevented you from getting the information, and send it to us. 

Mr. McNamee. I will undertake to do that. 

Senator Kerauver. All right. You can see about that, Mr. Ander- 
son. 

Mr. Anperson. Iam making a note of it, sir. 

Mr. McNamer. The middle department finally gave us a partial 
list, and when we checked, we had corrected almost 100 percent of the 
deficiencies. This brought about our rise to class 3, but why Phila- 
delphia wasn’t returned to class 2 standing still remains a mystery 
in light of the overwhelming improvements we accomplished. 

In early 1953 we asked the Middle Department Association of Fire 
Underwriters to give the Philadelphia Fire Department a list of the 
worst 100 risks in the city. We told them that we would undertake 
to clean up the hazardous conditions in these first 100 buildings, and 
then undertake the next worst 100 risks. The Middle Department 
Association of Fire Underwriters totally ignored our suggestion, and 
this proposal got nowhere. As a matter of fact, some members of 
the insurance industry expressed regret that the city was demolishing 
many of their high-premium risks located in the area of the Independ- 
ence Hall Mall extension. Even though we made the request for the 
hazardous risks 6 years ago, we still haven’t gotten it and we have no 
hope of ever getting it. Obviously the insurance companies prefer 
high premiums to low risks. There is no doubt in our mind that the 
fire department by now would have been able to clean up all of the 
worst risks in the city of Philadelphia had we been given a chance. 

Senator Keravuver. Chief, I am still wondering about this. Why 
would the representatives of insurance companies hold back giving 
you information about how you could improve this situation ? 

Mr. McNamer. Senator, it is my judgment from my experience with 
them that they would prefer charging the higher premium and con- 
tinuing the risk, getting the higher premium, than they would to have 
the hazard removed that would result in a lower premium on the basis 
of reducing the hazard involved. That is why I think it was. How- 
ever, I think they could answer better that question themselves than 
Ican answer for them. 

Senator Kerauver. You say some members of the insurance in- 
dustry expressed regret that the city was demolishing many of its 
high-premium risks located in the area of the Independence Hall 
Mall extension. Was that because of sentimental feeling? 
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Mr. McNames. No, sir. That was because of the high premiums 
they charged against that area there that then represented high-risk 
territory. Thatis why. 

Senator Krerauver. What insurance industry people were these? 

Mr. McNamer. The man who told me that was Mr. Glendening of 
the Home Insurance Co. 

Senator Kerauver. You mean an official of this company we have 
heard from? 

Mr. McNameer. That is correct. 

Senator Krerauver. What is he, a vice president ? 

Mr. McNamesr. He is an officer of the company located in New York. 
I don’t know what his office is. 

Senator Keravuver. That is amazing. 

Mr. McNamer. I think if you looked into it, you wouldn’t be too 
surprised that that is a fact. 

Senator Keravuver. If they charge high premiums, then they have 
more money to invest, and in turn they get higher returns on their 
investment revenues. 

Mr. McNamesr. That is right. 

Senator Keravver. And the revenue from investment, they insist, 
should not be used as profits in determing rates or filings. 

All right, sir, go ahead. 

Mr. McNamee. One of the worst features of the recent decision 
granting increased insurance rates in Philadelphia is the fact that the 
insurance companies have arbitrarily designated B areas, where the 
insurance rates have been increased in some instances as much as 100 
percent. The unfortunate people owning property in these B zones 
are saddled with these high insurance rates from now on, with no 
opportunity—regardless of whether or not they have ever had a fire 
or ever in the future have a fire, to get their fire insurance rates back 
to the level charged other citizens whose property is outside this 
arbitrary and artificial B zone. 

The National Board of Fire Underwriters was asked what a city 
had to do to be class 1 in fire protection. Their answer was that “no 
one possibly can be class 1.” Why then is there such a classification 
if a city cannot work toward it, let alone achieve it? The above in- 
formation on classification is not exactly pertinent to our refusal to 
accept the rate rise without a fight, but it serves as background in this 
presentation of all the facts in the fire insurance question. 

It would seem sound to say that the real interest of the National 
Board of Fire Underwriters is to reduce fire insurance losses, not fire 
insurance rates. This, of course, means that fire insurance companies 
would like to reduce their claims and build greater profits—good 
business to be sure, but not quite fair to the taxpayer who also pays 
insurance premiums. 

According to the first loss figures given to us up to 1958 by the Fire 
Insurance Patrol, which is maintained by the insurance companies, 
— record is as follows: From 1953 we have a little over $12 
million 

Senator Keravuver. I don’t want to interrupt you but you need 
not read these reports. We can put them in the record. 

Mr. McNamer. I wanted to be sure the trend was shown because 
from 1953 to 1957 it went from $12 million to $6 million and in 1958 
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the Insurance Patrol under the instructions of the insurance com- 
panies stopped giving us the figures. 
(The figures referred to are as follows :) 


cs csibinssedsiniinnitialaaa i oiccctiiicdh pe $10, 764, 091 
A scstsisiecshceihesdacaapaiaeseidia LE ETAT AS 6, 195, 602 
ic sitscnscalaseses ecient 10, 792, 973 


Mr. McNamee. During the same period, building fires—the most 
difficult to handle and most costly type of fires, fell consistently : 
6,921; 6,832; 6,032; 5,982; and 5,825. Fires with losses over $1,500 
fell too: 1,090; 1,078, 783; 750; and 665. 

Now, our figures—and we are the ones that have the correct figures 
and the numbers of fires because we count them as we respond to 
them—show a continued decrease in fires in the last 5 years that has 
also even to this time continued to decrease. 

Certainly the fire inspections—I will omit that too. That can go 
in the record. 

(The prepared portion of the testimony referred to is as follows:) 

Certainly the fire inspections, a more efficient firefighting operation, and the 
feeling for fire prevention practice that has been developed in our community 
by the fire department has been instrumental in bringing about these substan- 


tial reductions. And all through these years, Philadelphia’s taxpayers have 


been shelling out approximately $16 million a year to maintain a first-class fire 
department. 


If an individual is paying his taxes to maintain the fire department. and 
the department decreases loss by fire and decreases claims that the insurance 
companies must pay, how then is it possible that insurance rates should in- 
crease? Protection has been increased, and dollars and cents loss decreased— 
why then must the taxpayer pay higher premiums? It seems apparent that the 
citizens of Philadelphia, and Pittsburgh too, are being taken for a ride. 

Mr. McNamecr. Our belief is firm. We believe there is a direct 
relationship between the efforts of the fire department (both fire 
prevention and fire extinguishment), and the cost of fire insurance 
to the citizens. 

Until and unless fire protection and prevention activities are given 
the important place they deserve, the taxpayers won’t be getting a fair 
return on their new equipment and facilities, and the premium payers 
will be paying excessive fire insurance rates. So far our experience 
has shown present State and Federal regulation of insurance rates has 
failed to protect the public against the evils of price fixing in the 
making of fire insurance rates. 

Senator Krrauver. Chief, your statement is very persuasive. I 
don’t understand why they wouldn’t let you know what your troubles 
were, why they tried to keep you from finding out. 

Mr. McNamer. Neither do I. 

Senator Keravuver. We thank you for coming down. We hope that 
you get something done about it. 

Mr. McNamer. Thank you very much, sir. 

Senator Krerauver. I have a letter, with some attachments, from 
Francis R. Smith, the insurance commissioner of Philadelphia, which 
Iam very happy to place in the record. 

(The document referred to may be found on p. 2235.) 

Senator Kreravuver. We will stand in recess at this time until 10 
o’clock in the morning. 

(Whereupon, at 5:45 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Friday, August 14, 1959.) 
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FRIDAY, AUGUST 14, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
CoMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:15 a.m., in the 
caucus room, Senate Office Building, Senator Estes Kefauver 
presiding 

Present : Senator Kefauver (chairman). 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for minority; Theodore T. Peck, special counsel for minority ; 
Nicholas N. Kittrie, special counsel for minority; Gareth M. Neville, 
assistant. counsel; Wilbur D. Sparks, attorney; Louis Rosenman, at- 
torney ; Paul S. Green, editorial director, and Gladys E. Montier, clerk. 

Senator Keravuver. The committee will come to order. 

We are very glad to have with us this morning Mr. J. Victor Herd, 
who is chairman of the board and president of the America Fore In- 
surance group. He is speaking on behalf of the National Board of 
Fire Underwriters. 

Thank you very much much for coming down, Mr. Herd. 


STATEMENT OF J. VICTOR HERD, CHAIRMAN OF THE BOARD AND 
PRESIDENT, AMERICA FORE INSURANCE GROUP, ON BEHALF OF 
NATIONAL BOARD OF FIRE UNDERWRITERS; ACCOMPANIED BY 
LEWIS A. VINCENT, GENERAL MANAGER; J. R. BERRY, GEN- 
ERAL COUNSEL; RAY HUGHES, ASSISTANT TO GENERAL COUN- 
SEL; AND JOHN H. FINNEGAN, MANAGER, ACTUARIAL BUREAU, 
NATIONAL BOARD OF FIRE UNDERWRITERS 


Mr. Herp. Mr. Chairman and Senator, before I get into my state- 
ment, may I thank you and through you, Mr. McHugh, for accom- 
modating a somewhat personal situation and permitting me to appear 
today instead of last Wednesday. It was a great accommodation. 
Thank you. 

Senator Krerauver. We were glad to do that. 

Mr. Herp. With your permission I will read less than half of this 
material that is before you and ask your permission at the end of 
that merely to file the remaining statement. 

Senator Kerauver. Any parts that you don’t read, including tables, 
will be put in the record as if read. 

Mr. Herp. Thank you, sir. 
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My name is J. Victor Herd. I am chairman of the board and presi- 
dent of the America Fore Insurance Co. I have spent my entire busi- 
ness life in the fire and casualty insurance field and at sometime have 
worked at practically every position having to do with underwriting 
and production in private insurance. In addition, I served during 
the Second World War as vice president of the War Damage Corpora- 
tion—a subsidiary agency of the Reconstruction Finance Corporation 
created by Congress to furnish protection against loss or damage to 
property caused by enemy attack. 

You have been kind enough to extend an invitation to the National 
Board of Fire Underwriters to offer testimony at this hearing. I have 
served as chairman of the committee on laws, chairman of the execu- 
tive committee, vice president and president of the naticnal board, and 
T am here today in response to your invitation extended to the national 
board. The national board is but one of a number of organizationy 
to which my company and other stock companies in the fire insurance 
field belong and which perform essential functions for the fire insur- 
ance industry. And may I add, we feel they are all in the public 
interest. 

Rate filing and preparation of rating schedules and development of 
rating rules are not among the functions performed by the national 
board. Under State regulation, such functions are performed by lo- 
cal or regional fire rating organizations (which also make rates for 
allied lines of property insurance) with the advice of certain regional 
and interregional advisory organizations. A substantial majority of 
the stock fire companies doing a nationwide business belong to each 
of these local, regional, and interregional organizations, as well as to 
the National Board of Fire Underwriters. That being true, it fol- 
lows that many of the same companies are represented on the govern- 
ing boards of these various organizations. 

May I interpolate there, Mr. Chairman, and say that the larger the 
company organization, the more talent—experienced talent and ex- 
pert talent—there would be available to carry on this pro bono publico 
work on committees. I might add that the expense to our company, 
for instance, of carrying on that type of committee work which we 
consider to be just and in the public interest, and not our selfish in- 
terest, is one of which we are constantly aware, and I wish there were 
some way that we could lessen it. We haven’t found any way to do 
that and avoid reducing the value of the National Board of Fire Un- 
derwriters and these other regional organizations to the public. 

I understand that there will be other witnesses here to give you a 
detailed description of the actual operations of fire rating bureaus. 
My primary purpose here, however, is to tell you about the National 
Board of Fire Underwriters and to make some observations on the 
operations of Public Law 15. With this background, I will turn di- 
rectly to those subjects. 


HISTORY 


The National Board of Fire Underwriters was organized in 1866. 
Tt is the oldest trade association in the fire insurance business and one 
of the oldest service associations in the United States. As originally 
set up, the national board was concerned with the establishment of 
fire insurance rates and commissions payable to agents and brokers, 
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detection and repression of incendiarism and arson, and protection of 
the common interests of its member companies. 

Within a dozen years, from its establishment, however, the pur- 

s and functions of the national board were almost completely 
revised. Its responsibility for establishment of fire insurance rates 
and commissions payable to agents and brokers was abandoned in 
1877 and its constitution today expressly prohibits the board from 
establishing insurance rates and agency commissions. 

Mr. McHvueu. Mr. Herd, this suggests that the board has nothing 
to do with insurance rates, I notice you say that rate filing, prepa- 
ration of rating schedules, and development of rating rules are not 
among the functions of the national board. Is it not true, however, 
that the national board does have jurisdiction and in fact does a 
number of things which have a very direct impact upon rates? 

Mr. Herp. Well, Mr. McHugh, it is a question of degree and inter- 
pretation. At some point, whether the national board did it or some 
other organization did it, ground rules should be established as to 
what constitutes, for instance—and this is just a minor illustration— 
a fair distance from a fireplug between protected and unprotected 

roperty and what constitutes the difference between protection and 
ack of protection for fixed property in any community. 

Now, from that point on, as to how you evaluate and weigh that 
degree of difference, the national board has nothing to do with that. 
That is a matter for a local rating organization to determine and 
administer. 

Mr. McHven. More particularly I am thinking about problems 
involving the standard profit formula. Isn’t this a matter within the 
jurisdiction of the national board ? 

Mr. Herp. Well, Mr. McHugh, as you probably know, in 1921 the 
facilities of the national board were enlisted by the then called Na- 
tional Convention of Insurance Commissioners in an effort to establish 
a uniform method of accounting to determine the end result of fire 
insurance underwriting, and you probably are also familiar with the 
fortunes of that determination through the various committees of the 
Association of Insurance Commissioners, the review or reinventory 
of it a few years ago, a refinement and modification of the original 
formula, and the way it stands today. 

But so far as getting into the question of establishing the rates that 
bring about the end result, the national board has perforce remained 
aloof from that. 

Mr. McHveu. But would you say that the national board does 
entertain jurisdiction and responsibility over considerations to change 
the standard profit formula? 

Mr. Herp. I would say that if there was any movement initiated 
from any source, commissioners, companies, or even nonmembers of 
the national board, to revise or reconsider the standard profit formula, 
that it would find lodgment in a committee of the national board 
for consideration and possible revision of the language, yes. 

Mr. McHvuen. I am reading from a document introduced earlier 
during the course of these hearings which notes a remark by Mr. J. R. 
Berry, dated April 15, 1954: 


In the executive committee, Mr. Barry explained his position— 
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Mr. John Barry— 


undertook to repeat his remarks making the following points: One, every ques- 
tion we are faced with today seems to turn back to the profit formula which is 
handled by the national board. 

Isn’t it true that the standard profit formula involves one of the 
three basic elements which go into the computation of the final rate? 

Mr. Herp. In a general sense, yes, but not specifically as to in- 
dividual rates or as to rate levels. 

Mr. McHveu. The standard profit formula is a basic factor as to 
any individual rate that is finally arrived at, is it not? 

Mr. Herp. Not to be facetious, Mr. McHugh, but at this moment the 
word “profit” is something that is very hard to find in this business, 
but 

Mr. McHveu. Isthat true for all companies, Mr. Herd ? 

Mr. Herp. In the fire insurance business ? 

Mr. McHven. Yes. 

Mr. Herp. For the most recent 5 years? 

Mr. McHuseu. Yes. 

Mr. Herp. It isthe rule rather than the exception. 

Mr. McHveu. You are speaking now of the members of the na- 
tional board ? 

Mr. Herp. I would say that it is true in the industry generally, sir. 

Mr. McHvueun. Is it equally true of the large independents ? 

Mr. Herp. In fire insurance business ? 

Mr. McHuen. Yes. The underwriters. 

Mr. Herp. I think my statement would apply to them as well, sir. 

Mr. McHveu. The large independents during the last few years? 

Mr. Herp. As to their fire insurance operations; yes, sir. 

Mr. McHvuen. Have you had underwriting losses for the fire and 
allied lines business ? 

Mr. Herp. Yes, sir. 

Mr. McHuen. Specifically the Allstate Co. and Insurance Co. of 
North America. 

Mr. Herp. As to the first one, Mr. McHugh, up until fairly recently 
I don’t believe there has been a long enough experience in the fire in- 
surance business for the volume of business that has been written by 
the first company you mentioned. 

Mr. McHueu. My question is whether or not Allstate within the 
past few years has had an underwriting profit in its fire and allied 
lines business. 

Mr. Herp. I’m sorry. I will have to defer the answer to that ques- 
tion because I have not looked at their figures as to their fire operations. 

Mr. McHueu. Are you familiar with the fact that their testimony 
before this subcommittee for all lines of fire and allied business which 
they have written is that they have produced substantial underwrit- 
ing profits? 

Mr. Herp. I was not aware of it until you informed me. 

Mr. Cuumepris. Mr. Chairman, may I ask a question at this time! 

Senator Keravver. All right, Mr. Chumbris. 

Mr. Cuumpris. Mr. Herd, is the fire insurance business of the 
nature that you can set a formula for profit all over the country and 
not look at it from particular areas? Is it an industry in which the 
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profit rate in one area might be different than the profit rate in an- 
other area or can you set a profit rate for fire insurance nationwide? 

Mr. Herp. Well, Mr. Chumbris, that gets to the question of credi- 
bility, that is, the volume of business that might arise from a given 
geographical area and whether that constitutes a credible rating base. 

Mr. Cuumeris. Yesterday one of the witnesses stated, for instance, 
that in Vermont the fire insurance rate was dropped. In New Mexico 
they dropped the fire insurance rate. Perhaps in other States the fire 
insurance rate was increased. It was noted there that that type of 
business has its geographical areas or some State may have one 
formula and another State another formula. 

Mr. Herp. I think the rating laws in practically every State today 
compel the local rating bureau, as they do the regulatory authorities 
in those respective States, to take into consideration not only the 
experience within the State but the experience without the State. And 
that, of course, works both ways, that if a State should happen to have 
a catastrophic experience, either due to a natural cause such as a 
typhoon or a hurricane or a tornado, or assuming a catastrophe such 
as happened in Roseburg, Oreg., a week or so ago, that the full impact 
of that will not fall against the locale in which it occurred, but will 
be spread over not only that State, but it could be absorbed in part 
outside the State of origin, under the formula, the one that Mr. Me. 
Hugh is questioning me about, so that the risk is spread, which is the 
essence of our business. 

I don’t know whether I have answered your question or not. 

Mr. Cuumpris. Thank you. 

Mr. McHvuen. Mr. Herd, you are suggesting that there hasn’t been 
a profit in the fire underwriting business in the past few years. My 
question was directed at whether or not the standard profit formula 
as applied in particular in the determination of particular rates isn’t 
one of the three basic factors which go into the determination of all 
rates. 

Mr. Herp. The answer to that generally would be “Yes.” Yes. 

Mr. McHvueau. So it would be safe to say, then, that the National 
Board of Fire Underwriters does engage in activities which have a 
direct effect, a direct impact, upon the determination of rates? 

Mr. Herp. If I can qualify my response to that, Mr. McHugh, I get 
back to my statement that ground rules, formulas, are duvleeed ta 
the national board, but the application in specific rate adjustments up 
and down rests elsewhere. It does not rest in the national board. 

Mr. McHvuen. Do you want to continue? 

Mr. Herp. The prevention of loss of life and property by fire be- 
came the board’s chief concern. The compilation of fire loss statistics 
was undertaken. The detection and repression of incendiarism and 
arson was continued as one of its purposes. In short, the national 
board ceased to be merely a trade association and became also a public 
service organization. 

In time of war or national emergency the facilities and services 
of the National Board of Fire Underwriters have been made availa- 
ble to the Government of the United States. During World Wars I 
and II the national board engineers were loaned to the Government 
to inspect and safeguard military establishments, naval shore instal- 
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lations, and waterfront facilities against damage and loss of use 
resulting from fire or explosion. 

Under this arrangement, during World War II, when the Army 
built replicas of German and Japanese towns in Utah, our fire insur- 
ance engineers worked closely with munitions experts and aviation 
technicians in evolving the best bombs and bombing methods for 
destroying enemy war works quickly and at least cost. 

The national board engineers went to England to work with the 
British and American forces to develop special knowledge that would 
help in planning bombing of the enemy’s war installations, and may 
I add that the English sent their fire department representatives over 
here to give us a course just in case enemy bombers should happen 
to reach the United States and we wouldn’t be caught unprepared as 
to what to do after that. 

After V-E Day national board engineers went to Germany and 
worked out plans to assist in the restoration of German fire depart- 
ments and other means of fire protection and prevention. 


COMPOSITION OF THE NATIONAL BOARD OF FIRE UNDERWRITERS 


The National Board of Fire Underwriters is an association or- 
ganized not for profit under the laws of the State of New York. 
Membership is voluntary. Any stock insurance company writing fire 
insurance in the United States may apply for membership. Each 
member, regardless of size, is entitled to one vote on every question 
coming before the membership or a committee. Companies under 
common management are limited to one vote. No insurance execu- 
tive serving the national board receives any financial compensation 
for such service. There are presently 211 companies members of the 
national board. The expenses for all the board’s activities and serv- 
ices are met by assessment based on the companies’ respective pre- 
mium writings. 

PRESENT ACTIVITIES 


The national board is qualified as an advisory organization under 
the regulatory laws of the respective States. It acts through commit- 
tees composed of executives of member companies. The major com- 
mittees are: actuarial, adjustments, arson, engineering, laws, and exec- 
utive. Each committee, through its chairman, reports to the executive 
committee. A membership meeting is held annually and special 
meetings of the membership are called as occasion arises. 

Senator Krrauver. Mr. Herd, what is the budget for all the activi- 
ties of the national board ? 

Mr. Herp. It is approximately $4 million a year, Senator. 

Mr. McHoven. Mr. Herd, in connection with your description of 
committees and the functions of the national board, I assume in addi- 
tion to those which you have outlined, the national board does take 
into consideration the problems of how to meet the competition of com- 
— which are selling insurance at a lower rate than do the national 

oard members. 

Mr. Herp. That would be entirely outside the constitution of the 
national board, Mr. McHugh. 

Mr. McHveu. So that you are telling the subcommittee that the 
national board through its committees would not take up any ques- 
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tion of devising plans or means of formulating industry attitudes 
concerning what to do about those companies which are selling insur- 
ance at a lower price than the national board companies do. 

Mr. Herp. When you make that statement, I assume you are re- 
ferring to fire and property insurance, 

Mr. McHueu. Fire and allied lines. 

Mr. Herp. And that the activities that I have already described such 
as laying down the ground rules for determining underwriting profit 
formula and determining what constitutes the difference between pro- 
tection and nonprotection in a given community would not be within 
the orbit of the activity that you have described. 

My point is I don’t want to give you the impression that the National 
Board of Fire Underwriters is unaware of the competitive activities 
of member and nonmember companies. 

Mr. McHvueu. As a matter of fact, in addition to not only being 
aware of it, isn’t it true that the National Board of Fire Underwriters 
appointed a special committee of its chief executives as a subcom- 
mittee of the laws committee to determine what action the national 
board might take with reference to the partial subscribership prob- 
lem and the other independent deviation filings which the industry 
was then being confronted with ? 

Mr. Herp. When you say what action the national board might take, 
I think you almost answered the question when you said it was a sub- 
committee of the committee on laws. 

Mr. McHveu. That is a committee of the national board, is it not? 

Mr. Herp. Pardon ? 

Mr. McHveu. That is a committee of the national board? 

Mr. Herp. That is a committee of the national board. In other 
words, Mr. McHugh, if there is any defect, we will say, or gap in 
applicable regulatory laws that we feel we should address ourselves 
to, that is a function of the committee on laws of the national board. 

But when you get into the question of the marketplace, the competi- 
tion in price, which I think you are really addressing your question 
Siew 

Mr. McHveu. Yes. 

Mr. Herp. We have within the membership of the national board 
a cross section of companies that are writing at various rates and em- 
ploy the whole gamut of methods of production. And if I may just 
take one more minute here, the question of competition in the insur- 
ance business, as you probably so well know, is not limited at all just 
to the question of price which appears on the policy. It runs into the 
question of the services that are performed by individual companies 
after they deliver their policy. 

Mr. McHueu. But you agree that price competition is the vital 
element of competition in the insurance industry. 

Mr. Herp. No. I would not agree to that, sir. Could I give you 
an example ? 

My company happened to be the one that was carrying the primary 
policy on the Lavonia plant of the General Motors. My company is 
the one that delivered the check for $28 million to the General Motors 
drawn on our company. 

I think that automatically our ability to respond promptly once the 
amount of that claim had been determined would have ruled out a lot 
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of companies that. would have been unable to respond except having 
available readily the resources to do it. 

I will tell you just for the record that, of course, we have recaptured 
the major part of that, but when it was all recaptured, we were still 
out a million and a half dollars net. 

Mr. McHwven. I am not sure. Is that to suggest that competition 
on price for which the insurance is sold is not the vital conside ‘ation ? 

Mr. Herp. Well, I will give you another example which is prob- 
ably more in point or as much in point. ; 

Next door to where I go to work every morning there is a bank put- 
ting up a 60-story new building. The question of providing work- 
men’s compensation insurance and general liability insurance on that 
structure is something that narrows down to very few companies able 
to engineer it. It is not a question of price. It is a question of re- 
duhing the accidents and keeping the exposure as low as possible. 

My company happens to have a similar sort of coverage on two other 
important projects going up in New York, and it wasn’t a question of 
price. It is a question of whether our engineering service 

Mr. McHvuen. Among those companies which are able to engineer 
it, isn’t the price at which the competing companies will offer insurance 
to the buyer an essential element in the problem ? 

Mr. Herp. It is a very important element, but it is not the transcend- 
ing one. 

Mr. McHueu. I assume you are speaking about the large, highly 
specialized kinds of risks. I direct. your attention to volume of busi- 
ness which I think represents the larger volumes of the fire and allied 
lines, or one of the large lines—insurance on homes. Shouldn't price 
competition be the essential element in determination of this kind of 
insurance to the buyer ? 

Mr. Herp. I would say, Mr. McHugh, that it is probably the most 
important factor, but it is not the exclusive factor. 

Mr. McHveu. With reference to this special committee of chief 
executives of the national board, isn’t it fair to describe this as a sub- 
committee of the laws committee, one of the standing committees of 
the national board, which was set up because of the competitive prob- 
lems arising from the manner in which certain companies were selling 
insurance to the public at a lower price than the members of the 
national board were ? 

Mr. Herp. May I add one—before I answer your question, may I 
add one observation? It stemmed essentially from whether the appli- 
cable rating regulatory laws were being interpreted and construed to 
permit the thing that you have mentioned. And I am getting a little 
ahead of my statement here, but as long as it has been brought up, I 
am not aware of any action (and I have been sitting in the councils of 
the national board for 32 years) taken by the national board that was 
designed to lessen competition in the marketplace. In fact, so far as I 
know, the companies that are members of the national board can 
accommodate themselves so long as the ground rules are understood 
and the construction of applicable law is generally understood. 

Mr. McHven. Mr. Herd, you are familiar with the fact that the 
special committee on December 8, 1955, prepared and submitted a 
report dealing with this subject in which it expressed itself in favor of 
the principle of compulsory membership in rating bureaus. 
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Mr. Herp. Could I have your question read back, Mr. McHugh ¢ 
Senator Krravuver. Will the reporter please read it back ? 

(The question as recorded was read by the reporter. ) 

Mr. Berry. Is it in order for me to speak ? 

Senator Krerauver. You are Mr. J. Raymond Berry, I believe, the 
veneral counsel for the national board , 
~ Mr. Herp. I’m sorry, sir, that I did not identify him, and with your 
permission I would like to say at this time that sitting on my right is 
Mr. J. Raymond Berry, general counsel of the N ‘ational Board of Fire 
Under writers. 

Senator Krrauver. Mr. McHugh and the other members of the 
staff tell me that he has worked with the committee giving useful 
cooperation and helping to get the facts and information, which we 
appreciate very much. 

Mr. Berry. Thank you, Senator. 

Did you want me to answer that question ? 

Senator Krrauver. If you can. 

Mr. Herp. It will save time. 

Mr. Berry. The subcommittee did submit such a report to the execu- 
tive committee. By the way, that is a subcommittee of the executive 
committee, Senator. It has been called a subcommittee of laws. 

It did submit such a report to the executive committee. 

The executive committee declined to approve it. The motion for 
approval was amended to read that it was voted—I am reading from 
the minutes of the meeting of the executive committee : 


It was voted that the report of the special committee of the chief executives 
be received as a progress report with instructions to the lawyers subcommittee, 
special counsel, and general counsel to proceed with all speed in drafting legis- 
lation carrying out the recommendations contained in the special committee’s 
report, that prior to the next meeting of the executive committee, the special 
committee’s report and the product of the lawyers’ work be circulated to 
members of this committee so that they will have an opportunity to study it 
and be prepared to vote on it at the next meeting. 

The action taken at this time is not to be construed as a vote of approval 
of the principles outlined in the report. 


Mr. McHvueu. Mr. Herd, may I ask you if you were not a member 
of that special committee which, Mr. Berry corrects me, is not a sub- 
committee of the laws committee, but is a subcommittee of the executive 
committee of the national board ? 

Mr. Herp. I was, sir. 

Mr. McHvuen. You are familiar with this report, then, from which 
Mr. Berry has just read ? 

Mr. Herp. Tam. 


Mr. McHvueu. You are familiar, then, with the fact that included 
in the recommendations of that subcommittee is this recommendation : 


Your special committee recommended that the executive committee of the 
National Board of Fire Underwriters approve the following program, that 
legislation be sought to amend when necessary the rate laws in fire and allied 
lines field, that said legislation should be based on the prince iples of a single 
rating organization for a State; jurisdiction of this bureau would be limited 
to fire and allied lines. Membership would be mandatory on all insurers writing 
the coverages rated by that rating organization. 


Task you, Mr. Herd, whether or not you subscribe to that report ? 


Mr. Herp. May I refresh my memory, Mr. McHugh and Mr. 
Chairman ¢ 
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Mr. McHveu. Yes. 

Mr. Herp. Mr. Chairman, may I—the records that we have here do 
not indicate whether I subscribed to the report, and I would rather 
be sure on that point. I would like to say that at no time have I 
endorsed the principle. 

Senator Keravuver. I don’t understand. At no time did you endorse 
which principle? 

Mr. Herp. Of mandatory membership on the part of companies 
writing fire insurance in a local fire insurance rating bureau if they 
chose to operate outside that bureau. ; 

Senator Kerauver. How many members of the executive commit- 
tee are there on the national board ? 

Mr. Herp. There are 23 elected, Mr. Chairman. There are 13 ex- 
officio by virtue of their chairmanship of standing committees of the 
national board, plus the current officership of the national board. 

May I correct the figure I gave you? It is 15 elected. 

Senator Kerauver. Twenty-three altogether ? 

Mr. Herp. Twenty-three altogether. 

Senator Kerauver. You were on this special committee of chief 
executives ¢ 

Mr. Herp. I was on that committee, yes. 

Senator Kerauver. I don’t see any dissent here from your recom- 
mendation. This is a letter to Mr. Miller, chairman of the executive 
committee, a report of the special committee of the chief executives, 
signed by John A. North. 

Mr. Herp. Am I shown, Mr. Chairman, as having been present at 
that meeting ? 

Senator Kerauver. It doesn’t say who was present. I wonder if 
some of you weren’t in favor of it, since you didn’t note your dissent. 
In the course of the deliberations, Mr. Herd, did you oppose the 
drafting of this conclusion ? 

Mr. Herp. Well, I can go beyond that, Mr. Chairman. The estab- 
lishment of the committee itself was not a move which we were en- 
thusiastic over. 

Senator Kerauver. That doesn’t answer the question. I suppose 
you were here when these matters were being talked about. This re- 
port contains a recommendation that membership should be man- 
datory, and in favor of a single rating organization. I wonder whether 
you assented to this or opposed it. 

Mr. Herp. I am just reminded, Mr. Chairman, that I was an officer 
of the national board at the time this committee was appointed and 
that my membership on that committee was in an ex officio capacity. 
So I was on by virtue of a constitutional provision. 

Senator Kerauver. Were you there when this was talked about? | 

Mr. Herp. I believe I attended one meeting of this committee, possi- 
bly two, and that is all. 4 : B 

Mr. Berry. Mr. Chairman, if I may interject, I think I furnished 
counsel with copies of all these minutes, and I am looking now at the 
minutes of the special committee of chief executives starting with 
July 13, 1955. Those present were: North, aa Black, Hullett, 
Miller, and Vitt. Special Counsel Marsh, Berry. There is no showing 
of Herd being present. The next meeting I have is September 22 
1955. Present: North, Barry, Black, Hatch, Miller, Parker, an 
Vitt, John R. Cooney. Also present, Marsh and Berry. 
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Then in November 1955, present: North, Barry, Black, Hatch, 
Miller, Berry; Specia! Counsel Marsh advises of inability to attend 
from Messrs. Herd, Parker, and Vitt. 

I can tel] you the discussions of that committee contained all shades 
of opinion as to the wisdom of a restrictive law. 

Mr. Peck. Mr. Berry, do your minutes of this particular committee 
cover the entire life of the committee during the period of time prior 
to the report of that committee ¢ 

Mr. Berry. Yes, sir. 

Mr. Peck. Would you kindly, for the record, give us the dates of 
each meeting of that committee prior to the report of that committee 
at which this matter might have been discussed? Do you have those? 

Mr. Berry. I think I do. 

March 10, 1954—do you want those present read, too, Mr. Peck ? 

Senator Kerauver. How many were there, Mr. Berry ? 

Mr. Berry. I would say maybe 10, 8 or 10 meetings. 

Mr. Peck. Instead of giving each date, will you just give the date 
of the first and the date of the last ? 

Mr. Berry. March 10, 1954; April 15, 1954; April 28, 1954; July 8, 
1954; November 9, 1954; December 6, 1954; January 4, 1955; February 
15, 1955: February 24, 1955; June 8, 1955; July 13, 1955: September 
99,1955; November 17, 1955; January 18, 1956. 

Mr. Peck. Those are all—— 

Mr. Berry. March 22, 1956. I think that is the last minute, Mr. 
Peck. 

Mr. Peck. And during this period of time, sir, Mr. Herd was an 
ex officio member of the committee by virtue of being an officer of the 
National Board of Underwriters? 

Mr. Berry. He was—up to April 1954, Mr. Herd was a regular 
member of that committee. That is, from its appointment in March 
to April. And then it was reappointed. Mr. Miller, who was the 
chairman, then went on to some other office and Mr. Herd then moved 
over to the ex officio position. 


Mr. Peck. I see. And he was ex officio at the time the report was 
drafted and submitted ¢ 


Mr. Berry. Correct. And so long as that committee was active, he 
was ex officio. 


Senator Keravver. Mr. Berry, to refresh your memory and Mr. 
Herd’s memory, here is a memorandum to you from the general man- 


ager, Mr. Lewis Vincent. to Messrs. John R. C ooney, K. B. Hatch, and 
John A. North. 


GENTLEMEN : The special committee appointed in keeping with the resolution 
adopted by the special committee recommended today following full discussion 
over a period of 3 days the resolution which was unanimously adopted. Messrs. 
Miller, chairman, Black, Herbert, Herd, Hullett, Reynolds, and Vitt were in at- 
tendance. This resolution will be reported to the executive committee at the 
meeting which will be held on Thursday, March 23. Any comments you may 
have will be appreciated, and the special committee adjourned this afternoon 
with the understanding that if necessary another meeting would be held prior 
to the meeting of the executive committee. Very truly yours. 


Signed by the general manager. And the resolution is attached, 
dated March 10, 1954: 


Resolved, That the current questions involving claimed right to partial sub- 
scribership in fire insurance rating organizations are of common concern to 
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all members of the National Board of Fire Underwriters and that the nationa] 
board undertake to oppose the recognition of such claimed right; and to this 
end, as a first step, that special Counsel be retained. 

You are familiar with that ! 

Mr. Herp. I think the essence of that, Mr. Chairman, is the last 
phrase that you read, and that is that special counsel be retained, 
because there was a ver y strong sentiment for finding out just exactly 
where we stood under the applic: able rating laws so far as this question 
of partial subsubscribership was concer ned. 

Senator Keravuver. It says your opinion was to oppose it. 

Mr. Herp. Yes, but it was qualified-—— 

Senator Kerauver (reading) : 

The national board undertakes to oppose the recognition of such claimed 
right. 

That is not an opinion. That isa position. Is that your position? 

Mr. Herp. My position is that—and I am speaking now back to this 
date—is that the partial subscribership question was one that had to 
be resolved and should be resolved by the courts, if necessary, in order 
to construe and inter pret the features of the 1 ‘ating laws. 

Senator Kerauver. That means that you were » against it. 

Mr. Herp. Up to a judicial determination; yes, sir. 

Senator Keravuver. ‘Then you did oppose it. 

Mr. Herp. No. 

Senator Kerauver. You did oppose partial subscribership. 

Mr. Herp. Excuse me. I think my opposition in my response to 
Mr. McHugh was opposed to the appointment of this committee to 
study this matter in the national board. But I was not opposed to 
testing the question of partial subscribership. 

Senator Kerauver. I am going to say, Mr. Herd, I had under- 
stood that you were against the action taken by this special committee, 
and here it appears that you were unanimously for it. 

Mr. Herp. I think that resolution, Mr. Chairman, if I understand 
it correctly, was to engage counsel to advise us and that the sentiment 
of that committee was to oppose the partial subscribership provided 
we have the sanction and the advice of counsel. Wouldn't that lead 
to the final report of the committee 4 

Senator Keracver. The chief executive didn’t accept this, did they? 

Mr. Herp. They did not. The executive committee—excuse me. 
The explor atory resolution was accepted. The final conclusions of the 
special committee were not accepted. 

Senator Kerauver. Here is a report to Mr. Miller. It says: 





The subcommittee of this special committee, comprising Messrs. Black, Herd, 
and Chairman North, accompanied by Chairman Loughin, of the committee on 
laws, and General Counsel Berry, have conferred with representatives of the 
firm of Mitchell, Capron, Marsh, Angulo & Cooney. 

So apparently you did get a special firm to advise you about the 
antitrust implications of this matter. 

Mr. Herp. What is the date of that, Mr. Chairman? 

Senator Kerauver. March 31, 1955. You did get this firm to ad- 
vise you on whether this would be in violation of the antitrust laws! 

Mr. Herp. Well, that was part of it, but it was a question of the 
feasibility, Mr. C hairman, ina legal respect, yes. 
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Senator Krrauver. What did they advise you about the antitrust 
laws ¢ 

Mr. Herp. May I defer to General Counsel Berry ? 

Senator Keracver. Allright, Mr. Berry. 

Mr. Berry. Mr. Marsh was retained and came and sat with our 
subcommittee when we considered these things, and whatever was 
done with the counsel and advise of Mr. Marsh. The national board 
never took on the job of opposing in the sense that I think you mean, 
Senator. They were doing the job 

Senator Kerauver. What did he advise you about the antitrust 
laws? That it would bea violation ? 

Mr. Berry. Oh no. He was advised that the New York Fire In- 
| surance Rating Organization was going ahead with a hearing on the 
question of this inter pretation of partial subscribership, subsequently 
that they were appealing it, and he said that was perfectly all right 
as far as we were concerned. We did nothing about that. He was 
advised that the Pacific Fire Insurance Rating Bureau was planning 
; to change its rules to get a court test as to whether partial subseriber- 
ship could be met by a change in rules, and he advised us that it was 
quite all right not to try and stop them from getting a court test on 
that. When that decision came down, nothing more was done. In 
other words 

Senator Krerauver. Mr. Chumbris suggests that we may not have 
in the record the definition of “partial subscribers.” 








. 2 Mr. Berry. Here is the question, Senator. 
0 Senator Keravver. What isa partial subscriber ? 
0 Mr. Berry. The all-industry law provides for the right to sub- 


scribe to parts of the service of the rating organization, and for a great 
‘. many years there had been specialty companies such as lumber mutuals 


e, or grain mutuals that had their own rating systems but they would 
like to subseribe for a part of the service of the rating bureau, and 
d that was recognized and well understood. And when that language 
it went in the all- industry bill, some executives believed that that was 
d what the language meant and would continue to mean that. 
d The all- industry bill was enacted around, oh, 1945, 1946, in the 
States, the fire-rating bill, and nothing happened to disturb that be- 
q lief that that was what the partial subscriber ‘ship system meant— 
@, in other words, the company with a special rating system of its own 
ie that wanted to buy some of the rating service. ‘And this happened 
in 1954. It was a different concept “of partial subsecribership. It 
| was that a company not having a rating system of its own, but a 
-d, subscriber to part of the service of the rating bureau, would use the 
on | other product of the rating bureau and not be a subscriber for that 
he | other product even though it was using it. 
For example, I h: a seen this filing, but I have been told that 
he | when this filing arose in New York, the filers had taken the product of 
the New York Fire Insurance Rating Organization, and it pasted that 
onto some paper, and it filed that as : their rs ating plan. Now this was 
d- a departure from the old idea of what was partial subscribership. It 
s! raised serious questions in the minds of some executives. 
he Senator Krravver. It was carried to court, wasn’t it, in New York? 


Mr. Berry. Yes. 
Senator Keravver. The court decided they had a right to do it? 
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Mr. Berry. It was litigated in New York, and it was decided you 
had a right to do it, and there was a number of executives in our ranks 
who thought that you had the right to do it. It was a question of au- 
thority, a question of viewpoint. 

Senator Krravver. The companies using this information either 
paid or offered to pay for 

Mr. Berry. I don’t know if they did. I have heard that they did 
in some places. I don’t know if they did in New York. But the deci- 
sion in New York, Senator, didn’t come down until later, and from 
the time that decision came down and the time the Arizona decision 
came down, the business has gone along with those decisions and the 
same language of partial subser ibership y has been embodied i in, I would 
say, five or six codes that have been drawn since that time, and we have 
supported that language when it went in those new codes. 

Senator Krravver. Wasn't this a concerted industry determination 
that you were going to change these laws that permitted partial sub- 
scribership ? 

Mr. Berry. I would say it was definitely not that. 

Senator Kerauver. Where does the matter stand now ? 

Mr. Berry. The matter stands completely abandoned. When the 
New York decision came down 

Senator Kreravver. It never has been rejected by the executive com- 
mittee. It has been submitted to the executive committee, and no ac- 
tion has been taken. But it is still pending, isn’t it? 

Mr. Berry. I don’t think you finished the report, Senator. You will 
find that after that restrictive recommendation of the North commit- 
tee, so-called, it came to the executive committee, and the executive 
committee refused to adopt it. The North committee or Mr. North 
wanted to be discharged. 

May I finish? 

And then the executive committee said, “No; continue the study as 
to the possibility of a change in the law.” So they brought up a ques- 
tionnaire to find out 

Senator Keravuver. Change in the law to do what? 

Mr. Berry. To see if the partial subscribership issue and the devia- 
tion question could be straightened out so they would know exactly 
what their rights were. 

Senator Keravuver. Soasto prevent partial subscribership ? 

Mr. Berry. Some of them, yes. Some of them didn’t want it. Some 
of them did. But they dow ‘ant the question explored. 

Senator Krravver. So the executive committee, instead of rejecting 
the recommendation, acted to have the committee carried on to see 
if it couldn’t come up with something else. 

Mr. Berry. To study it further. Now wait until we get to the 
end of thestory. Sothe further 

Senator Kerauver. A simpler way of expressing it is that it wanted 
to have a further study to see what ‘could be done to prevent the com- 
panies from selling insurance at a lower price. 

Mr. Berry. I don’t think so; no. 

Senator Krerauver. What does partial subscribership mean ? 

Mr. Berry. It doesn’t necessarily mean that insurance is going to 
be sold at a lower price. 
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Senator Keravver. Isn’t it true that all partial subscribers are 
selling insurance at a lower price? Or at least most of them? 

Mr. Berry. I wouldn’t know. I would defer to the men in the 
business, but I want to—— 

Senator Keravver. Do you know, Mr. Herd? 

Mr. Herp. No. That does not necessarily follow, Mr. Chairman. 
But could I 

Senator Keravuver. Isn't that the reason, though, that some com- 
panies tried to establish the principle of partial subscribership so 
that they could undersell the bureau companies? 

Mr. Herp. If you stop there I don’t believe that it would be the full 
answer if I just said “Yes” to your question. If those companies 
were selling none of the other classes of insurance that were rated by 
that rating bureau, the answer would be “Yes.” But it goes beyond 
that, that they use a part of the facility of the bureau to market a 
product, but as a quid pro quo influence or try to influence from the 
books of one company to another the other business at which they are 
writing standard rates. 

Senator Kerauver. Are you continuing your efforts to find some 
way of eliminating partial subscribership ? 

Mr. Herp. I think the general counsel made it clear that once we 
got an interpretation on the construction as to where we stood on 
that, we have abandoned it so far as I know. 

Mr. Berry. We not only have abandoned it, Senator, but we have 
appeared before several State legislatures on code hearings and have 
supported the all-industry bill without change which contains this 
language which has now been construed by two courts. 

Senator Kerauver. I know, but although the committee wanted to 
retire, the executive committee insisted that it continue on. So far 
as your statement in the record, it is continuing on to ascertain 
methods of trying to see what can be done to eliminate partial sub- 
seribership. 

Mr. Berry. But we didn’t finish the record. So they got out a 
questionnaire as to what the members of the executive committee 
would want and that questionnaire showed such a diversion and divi- 
sion of views and complete lack of agreement as to how a deviation 
section should be changed, my recollection is that there was no ma- 
jority of viewpoint in favor of any kind of a deviation section change. 
So that that report was filed, received and filed, and the committee 
has never met since. 

The result is our not having any change instructions and my in- 
structions as general counsel were to get the all-industry bill, wher- 
ever we could get it, and I have appeared before every code hearing 
around the United States that they have had since that date, and 
have supported the all-industry bill with this partial subscribership 
language in it, and the business has gone along with it so far as I 
know without exception. 

Senator Kerauver. Didn’t the national board vote in opposition in 
Mississippi ? 

Mr. Berry. No. The all-industry bill, I am convinced, so far as I 
know, was never offered in Mississippi. If it was, I have overlooked it. 

Senator Keravver. All right. 
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Mr. McHveu. Mr. Berry, you made the statement that the national 
board has always appeared in favor of the all-industry bill. Are you 
familiar with the proceedings in the Mississippi Legislature in 1958 
where the question came up about downward deviations so as to change 
the law to require approval of such deviations ? 

Mr. Berry. I have a recollecton of it. I don’t know that my recol- 
lection is detailed, yes. 

Mr. McHven. Are you familiar with the fact that local counsel for 
the National Board of Fire Underwriters appeared in that proceed- 
ing to attempt to change the law so as to make a hearing compulsory 
in the case of downward deviations? 

Mr. Berry. I don’t know that there was local counsel there. I may 
have been down there. I think I was down there. 

Mr. McHvueu. You were there yourself. 

Mr. Berry. And the thing we were trying to get was the all-industry 
deviation section and the all-industry deviation section provides for 
an opportunity to be heard on downward deviations, on all deviations. 

Mr. McHven. Isn’t it true that the Mississippi law required com- 
pulsory membership in the bureau ? 

Mr. Berry. I think so, yes. 

Mr. McHven. So this is the more restrictive feature which Mr. 
Herd had described and to which the association and you are opposed ; 
is that correct ? 

Mr. Berry. It is a restrictive feature but the national board didn’t 
advocate this deviation section. This was a section introduced either 
by the insurance commissioner or the agent down there, or I don’t 
know who. We didn’t doit. But it was a step toward the all-industry 
pattern. We didn’t get the all-industry pattern in Mississippi, so we 
supported this effort. 

Mr. McHven. Up to that time, Mississippi, while it had restrictive 
provisions, did have a more liberal provision in the all-industry pat- 
tern in that deviations did not require approval before they went into 
effect. 

Mr. Berry. It had a provision which had been so construed by an 
attorney general, yes. 

Mr. McHveu. And isn’t it true that a proposal was offered then 
that the all-industry bill across the board be adopted in Mississippi, 
not merely the provision of the all-industry bill with reference to the 
deviation section and that the National Board of Fire Underwriters 
opposed that suggestion ? 

Mr. Berry. I can’t believe that. 

Mr. McHvueu. You are telling the subcommittee that neither you 
nor any local counsel appearing on behalf of the National Board of 
Fire Underwriters opposed the proposal that was made that the all- 
industry bill across the board at that time be adopted in Mississippi? 

Mr. Berry. I certainly intend to convey that, and if I am mistaken, 
I would be happy to be corrected, but I have no recollection of any- 
thing like that, Mr. McHugh. The national board's position has been 
taken in too many places. You can go right around the United States 
as to all of these code hearings. In Alabama, right next door, we sup- 
ported the all-industry bill. In Montana we supported the all-in- 
dustry bill. In Florida we supported the all-industry bill. And this 
is all since 1956. We had been opposed in the all-industry bill—our 
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position in favor of the all-industry bill has been opposed by In- 
surance Co. of North America, and in some cases the National Asso- 
ciation of Independent Insurers. 

Mr. McHvenu. With reference to the adoption of the all-industry 
bill across the board ¢ 

Mr. Berry. Yes, sir. ole 

Mr. McHvucu. Or with reference to where they may be objecting 
to adopting those provisions of the all-industry law which are more 
restrictive / 

Mr. Berry. No. 

Mr. McHvuau. Such as here in Mississippi 

Mr. Berry. In Montana they opposed the adoption of the all-indus- 
trv bill across the board because Montana had a looser rate law. 

‘Mr. McHveu. So that in Montana actually you had a more liberal 
law than the all-industry law 4 

Mr. Berry. They certainly had a looser law. 

Mr. McHvan. Is it true it was more liberal ? 

Mr. Berry. I wouldn't call it more liberal, but I would call it 
carelessly drawn. 

Mr. McHveu. It is safe to say the way the law is drawn in Mon- 
tana makes it easier to compete / 

Mr. Berry. It makes it easier to do a lot of things. 

Mr. McHucu. It makes it easier to compete too, doesn't it / 

Mr. Berry. Yes, sir. 

Mr. McHven. And in Montana the National Board of Fire Under- 
writers appeared and recommended the all-industry law—— 

Mr. Berry. Correct. 

Mr. McHvceu (continuing). Because that imposed some restrictions 
on competition that didn’t exist then in Montana law. 

Mr. Berry. No. Because we had adopted a policy which I under- 
stood all of the branches of the business had adopted after the all- 
industry committee had met and the insurance commissioners had 
adopted it under which we were going for the all-industry pattern 
of registration, and so far as 1 know, that decision by the business has 
never been changed. And I know as to the National Board of Fire 
Underwriters, it has never been changed. And I don’t know why 
these departures come about. 

The Insurance Co. of North America supported the all-industry 
pattern of regulation for years. The National Association of Inde- 
vendent Insurers went along with the all-industry pattern for years, 
Ras done so recently in Alabama and Florida. But when they have 
a looser pattern, that is what they want. We want to get a pattern 
which is consistent across the United States. 

Mr. McHveu. Which is the all-industry pattern. 

Mr. Berry. Correct, sir. At least that has been our position. 

Mr. McHven. Has the National Board of Fire Underwriters em- 
ployed its resources, talents, and facilities to try to get the all-industry 
type law adopted in States such as North Carolina, Virginia, Missis- 
sippi, Louisiana, and Kentucky ? 

Mr. Berry. We will have to take them individually. In North 
Carolina the National Board of Fire Underwriters opposed the North 
Carolina bill. This was before the all-industry law was adopted. 
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But nevertheless we opposed that bill and I think you will find we 
were the only organization that opposed that bill. 

Mr. McHvuen. When was that ? 

Mr. Berry. And we are still opposed to it. I would say it was 1943 
or 1944. 

Mr. McHveu. What position is the national board taking today to 
try to get the all-industry law adopted in North Carolina? 

Mr. Berry. The National Board of Fire Underwriters would take 
and support any effort made to get the all-industry bill in North 
Carolina. But if you mean 

Mr. McHveu. Are you making any effort in that? 

Mr. Berry. We haven’t introduced any legislation, no. 

Mr. McHueu. Do you plan todoso? 

Mr. Berry. It wouldn't be feasible. If the insurance department, 
the local insurance department down there, doesn’t want it, a lawyer 
from New York isn’t going to get it in North Carolina. 

Mr. McHveu. In view of the position you are taking on this, don’t 
you think it would be a laudable endeavor in the interests of serving 
the public—if you believe that type of law is best—to promote such 
legislation in North Carolina? 

Mr. Berry. We promote sentiment in support of it everywhere we 
can. We are promoting sentiment in support of it now in Mississippi. 

Mr. McHveu. In North Carolina right now? 

Mr. Berry. We haven’t tried. We haven't tried. And incidentally, 
it was understood, and there is a minute of the all-industry committee 
to support this, that where there was a complete pattern of regulation, 
no member of the all-industry committee was under any obligation to 
go out on a solo campaign to try to change the existing pattern where 
there was a complete regulatory law. And so far as I know, no one 
has tried to get the all-industry law in North Carolina. If the inde- 
pendents have, it has been very secretive because I haven’t detected 
it. If North America has, I have never detected it. The people in 
North Carolina, Mr. McHugh, whether we like it or not, are convinced 
they know more about how they want insurance regulated in North 
Carolina than we do, and they are not going to take my advice on it. 

Mr. McHvueu. Have you tried it? 

Mr. Berry. I haven't tried it recently. I nearly had my head cut 
off when I tried it before. 

Mr. McHueu. Let me ask you in reference to proposed legislative 
changes in Kentucky in 1958—are you familiar with the legislation 
that was introduced there then that would prohibit an insurer from 
(1) filing rates, manuals, rating plans or schedules made by a rating 
organization of which it is not a member, or of filing those made by 
another insurer, and (2) to permit the commissioner to adopt uniform 
basic policy contract forms for fire and automobile insurance and such 
other basic policy contract forms that he might deem in the public 
interest? Are you familiar with that legislation in 1958 in Kentucky ? 

Mr. Berry. I have looked it up since the charge was made before 
this committee and I am somewhat familiar with it now. 

Mr. McHvuen. Would you describe this proposed legislation as 
being more restrictive of competition than the legislation then on the 
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Mr. Berry. It certainly was more restrictive. 

Mr. McHven. Will you tell the subcommittee whether or not the 
national board was present in the deliberations on that legislation 

Mr. Berry. This is what I say on that: 

The national board had nothing to do with the preparation or introduction of 
this legislation and it did nothing to assist or aid in the attempt to enact it. 
We understand the legislation was directed primarily toward the correction of 
what the insurance commissioner apparently considered abuses in the casualty 
business and specifically automobile lines 





which incidentally is not our field. 

Mr. McHveu. This is a bill that was being pushed or introduced 
or encouraged by the insurance commissioner. 

Mr. Berry. It was the insurance commissioner’s bill, I am told. 

It seemed some insurers would support their auto filings by attaching copies of 
pages from the casualty rating bureau’s rate manual, although these insurers 
were not members or subscribers of the casualty rating bureau, and although the 
experience of these insurers was not being reported to the casualty rating bureau, 
and therefore was not part of the statistical base of the casualty manual. Thus 
the manual the insurers were using to support their filings bore no statistical 
relationship to the filings. 

But in any event, this was casualty, I think, primarily. Certainly 
we had no part in it. The National Board of Fire Underwriters had 
nothing to do with the legislation. I understand the bill has failed 
of enactment. 

Mr. McHvueun. Mr. Berry, is it true that an assistant counsel of the 
National Board of Fire Underwriters was present at the hearings on 
this legislation and did not express himself one way or the other about 
the legislation ¢ 

Mr. Berry. I do not know. But I would not rule out that possi- 
bility. We rarely—I can’t remember when we have undertaken to take 
a position on casualty legislation or legislation which is primarily 
casualty. There is an association of casualty companies that han- 
dles that. 

Mr. McHveun. Didn’t this change of legislation have some effect on 
the fire insurance industry ? 

Mr. Berry. It would have—I am not sure whether it applied to fire 
ornot. If it was broad enough to encompass all, it would ena applied 
to fire. But you had the all-industry bill in there and we were ac- 
customed to living—or substantially an all-industry bill. 

Mr. McHveu. You tell us that this type of more restrictive legisla- 
tion had the support of the insurance commissioner of Kentucky. 
Will you tell us who he was ? 

Mr. Berry. That commissioner’s name was Mr. Cad Thurman. 

Mr. McHveu. I will ask you, Mr. Herd, if Mr. Cad Thurman, the 
insurance commissioner of Kentucky, is not on a pension presently 
from the America Fore Loyalty Group? 

Mr. Herp. Yes. He was one of the best field men that we ever 
had and I will tell you now that we very reluctantly, very reluctantly, 
released him when Mr. Chandler went into office originally, and when 
he was reinvited to assume the commissionership in Kentucky, that we 
debated at some time whether we would release him. 

Mr. McHveun. It is also true that the type of pension he has is a 
nonfunded, nonvested pension ? 
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Mr. Herp. All of our pensions, Mr. McHugh, for all of our re- 
tired employees or employees who are entitled to a pension considera 
tion are nonfunded, nonvested. , 

(Subsequently the following letter was received relating to the above 
colloquy :) 
AMERICA ForE LOYALTY GROUP. 

New York, N.Y., October 1, 1959. 
Mr. J. RAYMOND BErry, 

General Counsel, National Board of Fire Underwriters, 
New York, N.Y. 

DEAR Mr. Berry: In reviewing the record of the hearing held before the Sub- 
committee on Antitrust and Monopoly of the Committee on the Judiciary on 
Friday, August 14, 1959, my attention has been called to the need for a correc- 
tion of an unintentional misstatement of fact appearing on page 1663. A re- 
view of our records discloses that Mr. Cad Thurman, the insurance commissioner 
of Kentucky, is not now and never has been a retiree of any of the companies in 
this group. During the two periods when he has served the Commonwealth 
of Kentucky as insurance commissioner, he has been on leave of absence from the 
Continental Insurance Co., one of the companies in the American Fore Loyalty 
Group, and during these periods has received no salary from this company. 

Would it be possible for you to have the record corrected? 


Very truly yours, 
J. V. Herp, 


Chairman and President, American Fore Companies. 


Mr. McHven. This does mean that those pension rights may be 
terminated at some later date ? 

Mr. Herp. Every payment to every retiree in the entire America 
Fore Loyalty Group is subject to review once a year by our board of 
directors and is renewed for the ensuing year, but it can be revoked 
at any time in any case. There is a reason for that, I might add. If 
it were otherwise, there is a contingent liability there that we might 
have to provide a reserve for in our statement, and we have had this 
plan only since 1910. 

Mr. McHvuen. Has there not been some recent action in your com- 
pany or your group, Mr. Herd, to set up a pension fund for several 
selected officers or employees on a vested basis / 

Mr. Herp. No, sir. 

Mr. Cuumeris. Mr. Herd, I would like to ask you one question that, 
I asked Mr. Diemand of the Insurance Co. of North America back i> 
the beginning of these sessions on insurance. 

I shall have to go back a little before I ask you this question. There 
had been testimony to the effect that the statutes and the regulations 
of casualty insurance are much more liberal than in fire insurance. 
The permission of deviation of rates in casualty is much more liberal 
than it is in the fire insurance field, as I understand it. 

Is there something peculiar about the fire insurance business as 
against the casualty business that would permit liberality with cas- 
ualty i insurance and strictness in the fire insure field, especially since 
some of the companies do both types of business ? 

Mr. Herp. Mr. Chumbris, first of all, may I state that when you 
use the term “casualty,” customarily, it implies workmen’s compensa- 
tion insurance, it implies general liability insurance, it implies auto- 
mobile liability and third party coverages, it implies boiler and 
machinery coverages, and there is a whole gamut of coverages that 
have been traditionally known as casualty coverages. I think, if I 
understand the observations that were made here ‘earlier, they were 
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more or less directed to the question of automobile coverages; that is, 
rasualty. 5 

Mr. Cuumeris. You could answer it that way if you so desired, and 
if you wanted to answer it both ways, casualty only as to automobile 
and casualty as to other, you may do so. 

Mr. Herp. The reason I qualified that is that I do not know of any 
form of coverage we write that is more strictly regulated in practically 
all respects than workmen’s compensation, and to say that casualty— 
that there is a greater freedom of action in casualty, it would embrace 
that, and that is a very important part of the writings of most of the 
so-called casualty companies. 

Now, to answer the last part of your question first, there is a grass- 
roots character about the traditional fire insurance coverages that does 
not apply to the casualty X, the workmen’s compensation, and the 
exceptions that I have named, and not to dwell on this too much, but 
to get down to — cases, I doubt if there has been a structure of 
any importance built any place in the United States, I would say, in 
a great many years, going back to the turn of the century, where an 
architect has not submitted his plans to an engineer, usually a local 
fire insurance organization, to get his advice as to how he can improve 
that risk, reduce the possible loss of life due to fire, and, of course, 
schools would come in that category, which would be a very important 
community interest. The engineer for the fire organization, which 
becomes part and parcel of that risk from the time it is on the draw- 
ing board to the architect, is consulted and that consultation is free of 
charge. That is, that is a community service. 

The Underwriters Laboratories in Chicago has its label on wiring 
and on switchboxes. That happens to be a thing that was sponsored 
by the national board many years ago. So that you get that local 
grassroots character in the fire insurance business, and it is not very 
asy to get away from the facts there. The problem of demonstrating 
that you can run counter to the experience that has been developed for 
a great many vears by classification on property insurance, which is 
there, you can see it, it 1s fixed, is quite greater than it is on mobile and 
things that are here today and gone tomorrow, or may be in 48 States 
in the process of 12 months. They are two wholly different animals. 

I think that probably, in many cases, the only similarity between 
casualty and so-called property insurance is that they are both called 
insurance, period. I do not know whether I have answered your ques- 
tion or not, but I have tried to draw a distinction. 

Senator Kreravuver. I think we understand. 

Mr. McHvuen. May IT ask a question ? 

Senator Keravver. Mr. McHugh has another question. 

Mr. McHven. I just wanted to ask about a matter that the sub- 
committee has been inquiring into with respect. to State regulations 
that we think apply as a matter of public policy. With reference to 
the insurance commissioner of Kentucky being on a pension fund of 
your company, do you not think that this involves a serious question 
of public policy, to have the insurance commissioner in a position to 
pass upon matters affecting your company, where his pension rights 
are subject to being revoked ? 

Mr. Herp. Are you suggesting that because we released a valued 
employee at the invitation of the Governor of the State, where he had 
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been in that position before, that we ought not to recognize many years 
of service to our companies ? 

Mr. McHvuen. Mr. Herd, my question is this: Do you not think 
this is a serious question of public policy for you to have a retired 
employee on a pension, which is subject to being revoked, in the office 
of insurance commissioner in a State, passing upon matters directly 
affecting your company ? 7 

Mr. Herp. I do not, Mr. McHugh, because I know the gentleman 
in question. If anything, I am sure that if there is a question of 
balance, where there was any doubt about it, he would resolve it 
against us, if that is what you are talking about, rather than for us. 

Mr. McHven. Then you say that you are satisfied because of your 
knowledge of the individual that this does not involve any conflict 
which might be injurious ? 

Mr. Herp. In my humble opinion, none whatsoever. 

Mr. McHven. Did the America Fore Co. or group ever consider 
the advisability of making a settlement on the pension rights with Mr. 
Thurmond when he took office ? 

Mr. Herp. No, we had not, but the question there is whether that 
would have changed the position that you have just mentioned or 
alluded to. 

Mr. McHven. Does it not represent a substantial change in the 
possibilities ? 

Mr. Herp. No. I will tell you why we would not have considered 
it, because, as I say, we have operated on a nonfunded, noncontribu- 
tory, nonobligatory retirement system, which has worked very well. 
If we make any exceptions, I think we get on the flypaper, then, as to 
a great many other people, so we have been uniformly consistent in 
the application of that retirement plan. 

Mr. McHvueu. You do not think that the public policy issue here 
is of such serious proportions that you ought to consider making an 
exception in this case ? 

Mr. Herp. No, I do not. 

Mr. Peck. Mr. Chairman, I would like to ask one question. 

Senator Kerauver. All right, Mr. Peck. 

Mr. Peck. Mr. Herd, I believe all but five of the States now have 
the all-industry law in effect, is that true? 

Mr. Berry. About 42, I would say. 

Mr. Peck. Within these 42 States, all of which have all-industry 
laws approximately the same, are the individual State versions of 
the law approximately the same, or are there major differences be- 
tween the 42 enactments of that law? 

Mr. Herp. Do you want me to answer that? 

Mr. Peck. Either you, Mr. Herd, or Mr. Berry. 

Mr. Herp. I can give you an industry response, and on the tech- 
nical, legal side of it, Mr. Peck, if I could defer to General Counsel 
Berry, I realize you are trying to get the picture accurately, and I 
would rather not guess on it. 

Mr. Peck. Certainly. 

Mr. Herp. From the industry’s viewpoint, the problems that have 
arisen under the all-industry type of regulation on the practical side 
have differed according to different communities. In other words, 
you have different problems because of the basic nature of the States 
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and the property insured in those States. On the legal administra- 
tion, I shall leave that up to Mr. Berry. 

Mr. Berry. In the all-industry States, as to the rate law, you have 
substantially the same language; the answer is “Yes.” The adminis- 
tration of those laws has differed with the attitude of the respective 
insurance commissioners, and with the amount of budget that they 
have toadminister them. 

Mr. Peck. Then the all-industry laws, as enacted in the 42 different 
States, are approximately the same in language; is that correct ? 

Mr. Berry. Correct. 

Mr. Peck. That is the same answer which I received to the same 
question at an earlier stage in these hearings. 

From that, sir, let us go back to the State of Montana. At the 
time the national board supported the all-industry law in Montana, 
was there another law in effect ? 

Mr. Berry. Yes, there was a rating law in effect in Montana, with 
a very loose rating provision. 

Mr. Peck. The all-industry law was not in effect at that time? 

Mr. Berry. Correct. 

Mr. Peck. And your organization did support the all-industry 
law ¢ 

Mr. Berry. Correct. 

Mr. Peck. Is theall-industry law in effect now ? 

Mr. Berry. No. 

Mr. Peck. If the all-industry law is good in the States of Michigan, 
Towa, ¢ ‘alifornia, and Illinois, as administered i in those States accord. 
ing to local situations and problems, is it reasonable to assume that 
a substantially identical all-industry law in the State of Montana, 
as administered by the officials of that State, would bri ing about 
approximately the same degree of protection for the public and 
opportunity for competing insurance snag 9 2 

Mr. Berry. I would say so; and may I add that I think that same 
summer that we were on hear ‘ings in Montana, where we were trying 
for the all-industry bill, and where we were opposed by the Insurance 
Co. of North America and the independents, we were also down in 
Alabama trying to get the all-industry law and they were supporting 
us there. 

I should add, too, that the mutual interests, the stock interests, the 
independent interests—when the problem of gearing up a nationwide 
pattern of regulation for this business and for the commissioners, 
where the commissioners agreed, this is the rating pattern we are going 
to try to get, nobody tried harder for it on the fire side than the 
National Board of Fire Underwriters, and we think we have done a 
good job of it. In the last couple of years we find the signals changed. 
If there is a looser law that permits sharp practices, loss leaders, we 
find that we do not get the support of the dedntey for the all-industr y 
law. 

Mr. Peck. Mr. Berry, were there any special facts present in the 
Montana situation that would give birth to the idea that the all- 
industry law might not work properly i in Montana? 

Mr. Berry. I know of none, and never heard anyone suggest that 
there were. 

Mr. Peck. Have you ever found opposition to the all-industry law 
in those States where it currently exists which would bring about 
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the same type of law which existed in Montana when you supported 
the all-industry law / 

Mr. Berry. I have heard of no such effort in the States which had 
the all-industry law to change it to the Montana law. 

Mr. Peck. Then why should the Montana situation have been such 
a peculiar instance? Can you explain that? What was going on 
there ? 

Mr. Berry. There was a looser law, and the people wanted a looser 
law. 

Mr. Peck. Was there a sloppy law, or did it permit what might 
be called freer competition in an unexplained way leading to difficul- 
ties for everybody; or actually, would it merely open the field to a 
freer c ompetition / : 

Mr. Berry. I would take your first alternative, with the “might.” 

Mr. Pec. Did I, sir, understand that you were to some extent in 
agreement with Mr. Black who testified yesterday that deviation and 
the routes for deviation should be clarified so that people would know 
how they can deviate and how they cannot deviate, so that the pro- 
cedure would be uncluttered with litigation? Is that the position 
which you take, sir? 

Mr. Berry. This is my own personal view, and I am just a lawyer, 
not an executive. I agree with that position, particularly because 
we are now facing a multiple line era, and at the time these laws 
were being drawn multiple line was merely on paper. 

Mr. Peck. Yesterday, Mr. Black testified, to his own personal point 
of view and suggested that he would recommend partial subscriber- 
ship, and also a clarification of the deviating route so as not to forbid 
or encumber or to harass deviations, but rather to make the route 
clearer. Do you subscribe to that position, sir? 

Mr. Berry. I do not know that we need anything clearer, but we do 
need something that will say how you are going to rate and regulate a 
contract which is now being written that is partly fire and. partly 

casualty and partly inland marine, under a rate regulatory pattern 
hie +h has two different laws, one for fire and one for ¢ casualty. That 
is the big thing that I would like to see clarified. 

Mr. Peck. Do you find a great deal of confusion in the present 
administration of laws ? 

Mr. Berry. When it comes to multiple-line contracts, I do. 

Mr. Peck. Do you find it presently with respect to deviating pro- 

cedures ¢ 

Mr. Berry. I have nothing but hearsay on that. We do not handle 
deviations. We tried to get some figures together in this statement. 
When Mr. Herd gets to that, it will assist you. 

I should add that with respect to State regulation, the commission- 
ers have not been unaware of this difficulty on multiple line, and some 
of the States have put commissions to work to study it. New York is 
one. 

Mr. Pecx. If this subcommittee or staff can possibly assist the in- 
dustry, that is what we want to do. 

Mr. Berry. Thank you very much. 

Senator Krerauver. Suppose we have a recess for about 5 minutes. 

(At this point a brief recess was taken.) 

Senator Kerauver. The subcommittee will resume now. 
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I think, Mr. Herd, that you had reached to the middle of page 4 of 
your statement. 

” Mr. Herp. May I proceed ? 

Senator Kerauver. Yes, you may proceed. 

Mr. Herp. The activities of the first four committees have little or 
nothing to do with the antitrust laws, the McCarran Act, or the prob- 
Jems currently under study by this committee. Yet since they con- 
sume at least 90 percent of the time and energy of the national board 
committees and staff, since the national board occupies the position 
which it does in this industry, and since these activities have served 
over the years to reduce substantially the risk of fire, we believe you 
should know something about them. 


ACTUARIAL 


The actuarial bureau of the National Board of Fire Underwriters 
acts as a gathering agency of statistics for its members and subscriber 
companies. 

In addition, it has been designated by the insurance commissioners 
of all but three States to act as their statistical agent under the rating 
laws. For its members and subscribers it keeps a loss record division 
and loss information service. It prepares annually a report showing 
the cause and origin of fires, and it supplies the fire marshals of 14 
States with tabulations showing classification of causes of fires. 

In 1948 it developed the statistical plan for earned premium and 
incurred losses—a practical method of obtaining earned premium and 
incurred losses by States. These data are distributed to member and 
subscriber companies and to any insurance department requesting 
them. It also developed a statistical plan for expenses as an out- 
growth of the uniform classification of expenses which the National 
Association of Insurance Commissioners developed about 1950. This 
statistical plan produces meaningful figures for tire and extended cov- 
erage expenses by States. 

Mr. McHueu. Mr. Herd, you state here that this statisical plan 
produces meaningful figures, and above that, you said that the Na- 
tional Bureau developed a statistical plan for expenses. 

Yesterday this subcommittee had some testimony that at the pro- 

ceeding in Pennsylvania involving the city of Philadelphia on the 
rate filing made by the rating bureau in that State, the head of the 
actuarial bureau of the national board testified that the expense sta- 
tistics which were the basis for the rate filing in that State, in his 
opinion, were unreliable. 

Mr. Herp. I understand Mr. McHugh, that Dr. Finnegan, who is the 
individual, I believe, who is alleged to have said that, is present, and 
while I am generally acquainted with the Philadelphia situation, I 
think that to get to the specific question which you have raised, if you 
could ask him now or in due course, ask him to answer that question 
for you, I would like you to do so. 

Mr. McHvueu. We may have the opportunity to examine Dr. Finne- 
gan later on. 


Senator Kerauver. Is Dr. Finnegan here today ? 
Mr. Herp. Yes. 


Senator Krrauver. Perhaps after you finish, we can have him give 
his explanation. 
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Mr. Herp. Thank you, sir. 

As statistical agent for a State, the actuarial bureau receives reports 
on premiums and losses classified according to the divisions of the 
standard classifications. ‘These reports are tabulated by State and 
upon completion are supplied simultaneously to the insurance depart- 
ments and rating bureaus of the respective States. 


ADJUSTMENTS 


A major objective of stock property insurance companies through- 
out a century and a half of insurance in the United States has been to 
see to it that losses are promptly paid. The national board has taken 
a leading part in accomplishing this result. From time to time dis- 
putes have arisen in the adjustment and apportionment of losses under 
two or more policies because of overlapping or nonconcurrent 
coverages. 

Such disputes are not in the interest of the insuring public, nor in 
the interest of the insurance companies. In an effort to resolve these 
questions before they arise and to avoid any delay in the prompt reim- 
bursement of the policyowner for his loss, the National Board of 
Fire Underwriters has developed agreements of guiding principles. 
As the title indicates, the agreements are guides only in the alloca- 
tion of liability under two or more policies. The national board dis- 
tributes these agreements as a recommendation of its executive com- 
mittee. There is no obligation on the part of any of the member com- 
panies to follow them. That they are generally followed is a tribute 
to their fairness. In recent years these principles have been expanded 
in conjunction with casualty and inland marine underwriters. 

If I could depart just a moment, it is not infrequent that there will be 
two or more kinds of insurance, inland marine and property, covering 
the same subject of insurance, and the question arises, in case of fire, we 
shall say, as to where it should fall, and these agreements enable the 
property owner to get his money promptly. Then we iron out the 
differences between companies behind the scenes. But in the past, the 
public used to have to wait, sometimes a long time, until the companies 
resolved their differences, and sometimes that took years before they 
got a final adjudication. Since their development, these principles 
have been made available to any companies wishing them, whether 
members of the board or not, and many of the nonmember companies 
use them. 

Occasionally, however, unforeseen differences arise which are not 
covered by the guiding principles and to resolve these an arbitration 
procedure has been set up. Under this procedure the National Board 
of Fire Underwriters makes its arbitration facilities available not 
only to all members of the Association of Casualty & Surety Com- 
panies and to all members of the Inland Marine Underwriters Asso- 
ciation. So long as one company, party to the arbitration, is a mem- 
ber of any of the associations refered to above, all other companies 
on the risk, whether members or nonmembers, stock or mutual, or 
reciprocals, can avail themselves of these facilities. This procedure 
has resulted in the expeditious settlement of hundreds of claims, pay- 
ment of which would otherwise have been delayed. Thus, both paliey- 
owners and insurance companies benefit. 
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Senator Kerauver. This applies only to an interinsurance con- 
troversy ; that is, division of the loss ? 

Mr. Herp. Essentially that, Mr. Chairman. As I said before, while 
we are squabbling behind the scenes as to whose liability it is, the 
fellow does not sit and wait for his money. That is advanced, and 
we iron out how the loss should be divided. 

Senator Krrauver. Is there a charge for this arbitration service? 

Mr. Herp. No, the arbitrators themselves, sometimes—I do not want 
to mislead you—sometimes it is a token fee, but more often it is a 
labor of love. 

Senator Kerauver. How do they select the arbitrators? 

Mr. Herp. It is the usual company procedure. 

Senator Kerauver. Will you identify the man standing behind 
you ¢ 
* Mr. Herp. This is our general manager, L. A. Vincent, of the Na- 
tional Board of Fire Underwriters, who wants to respond directly to 
your question. , ; 

Mr. Vincent. The answer to that question as to the appointment of 
the arbitrators, sir, the chairman of the committee on adjustments of 
the national board names the arbitrators. 

Senator Kerauver. Do you have panels all over the country? 

Mr. Vincent. No, they are selected from member companies, who 
are not interested in the individual arbitration, and while those mem- 
bers are located in various parts of the country, they are not estab- 
lished panels. They are selected, in each instance. 

Senator Keravuver. All right, thank you, Mr. Vincent. 

You may proceed, Mr. Herd. 

Mr. Herp. Perhaps the best known activity of the committee on 
adjustments is its public service in the event of catastrophe. I refer 
to the board’s catastrophe plan under which hundreds of thousands 
of assureds stricken by windstorm, explosion or flood have been helped 
back to their feet quickly and efficiently. 

Following the occurrence of a major catastrophe, conditions in the 
area involved present a serious handicap to the orderly and efficient 
adjustment of losses. The sudden necessity for handling expeditiously 
a multiude of claims places a severe strain upon regular adjusting 
facilities. Under the plan a supervisory office is established—that’s 
a national board plan—and adjusters are brought in from all parts 
of the country. For example, in 1953 the Nation had one of its worst 
tornado years. Altogether there were more than 500 tornadoes re- 
corded. Damage was extensive and scores of thousands of policy- 
owners were affected. In 1954 came hurricanes Carol, Edna, and 
Hazel. In Massachusetts alone national board companies, for many 
days, through two disaster offices, paid over 2,000 losses a day and 
over a period of approximately 5 months averaged over $350,000 in 
payments for every working day. As a result of these three hurri- 
canes the national board companies paid out over $200 million in 
losses within one 45-day period. These expeditious payments were 
made possible through the disaster facilities set up by the national 
board. 

Mr. Peck, on property insurance, one of these occurrences cost my 
company $13 million net. We carry no catastrophe reinsurance, so 
that came out of us, 100 percent, and it is the largest payment 
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that we have ever made as a result of a single occurrence. There is q 
major difference between so-called c: asualty and fire insurance, prop- 
erty insurance. 

A recent instance of this service was in St. Louis, Mo., following 
the tornado of February 10 of this year. That tornado produced 
an estimated 14,000 to 15,000 losses which, when all the figures were 
compiled, show insurance payments approximating $8 million. Three 
days after the storm struck, the national board opened its supervisory 
office in St. Louis. Less than 60 d: ays after the storm the office was 
closed, and in that time 11,354 losses had passed through the super- 
visory office and has been sent to the companies for payment. 

The services of the supervisory office are not restricted to national 
board members. Companies of any kind may use these services and 
do use them. 

Mr. McHven. Mr. Herd, I wonder if you could explain for the 
subcommittee what General Adjustment Bureau is. 

Mr. Herp. The General Adjustment Bureau, Mr. McHugh, is an 
organization with branch offices strategically located throughout the 
United States. It is an organization, a stock corporation, pr: actically 
every stock fire insurance company either holds stock in it or uses its 
facilities. 

Mr. McHvueu. This would be most of the companies which com- 
prise the membership of the national board ? 

Mr. Herp. I would say, and I have not checked this list, Mr. Me- 
Hugh, but I would say that if it were less than 90 percent, I would 
be very much sur pr ised. The answer is “Yes.” 

Mr. McHven. They perform also an essential adjusting service? 

Mr. Herp. The General Adjustment Bureau? 

Mr. McHven. Yes. 

Mr. Herp. I would say that it is almost indispensable to the orderly 
function of our business, on the loss-paying side, yes. 

Mr. McHven. Does that General Adjustment Bureau refuse to 
offer its facilities to persons who request it ? 

Mr. Herp. When you say “persons,” do you mean companies ? 

Mr. McHven. Companies, yes. 

Mr. Herp. So far as I know, Mr. McHugh, the General Adjustment 
Bureau does or has, the last time I knew about it—and I shall have to 
draw on my memory—confined its services to stock companies. Now, 
if there is anyone present who— 

Mr. McHven. It refuses, then, to make its services available or to 
admit to membership mutual companies? 

Mr. Herp. It is my understanding, sir, that they have an organiza- 
tion of their own. 

Mr. McHven. Do you know whether or not the General Adjust- 
ment. Bureau refuses its services to stock companies which sell insur- 
ance on a deviating basis? 

Mr. Herp. T hat, does not enter into their deliberations, so far as. 
know, in any respect, because even in the case of the mutual com- 
panies, sir, we find them jointly on risks with stock companies, and 
its interests are handled across the board. 

Mr. McHven. Are you or any members of your firm members of 
the governing committee of the General Adjustment Bureau ? 
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Mr. Herp. My associate, the executive vice president of these 
companies, is a director of the General Adjustment Bureau, or a 
trustee. 

Mr. McHven. To your knowledge, has the General Adjustment 
Bureau ever refused its adjusting services to capital stock companies 
which are selling insurance at a lower rater than the bureau 
companies ? | 

Mr. Herp. Not to my knowledge, and may I interpolate here, 1 
think that some of the deviating companies, at least one, has a director 
on the board. 

Mr. McHvcu. You may continue with your statement. 


ARSON 


Mr. Herp. A most interesting, and to my mind, this is probably 
the most fascinating activity of the national board—you could sell 
paperback books on this every day—is the fire prevention activity. 
Part of the fire prevention activity of the board is the work of its 
famous arson squad of special agents that helps police and public 
authorities bring firebugs to justice. Loss of life in arson blazes is 
always likely to be heavier than in accidental fires because our files 
indicate that the arsonist sets fires to burn quickly in an attempt to 
destroy evidence. In crowded buildings that all too frequently means 
death. 

Activities of the board’s special agents have helped police and prose- 
cutors reduce the crime of arson for profit to a negligible amount. 

May I digress there just a moment and say that when I was immedi- 
ately interested in this activity at that time, the evidence that was 
required to convict a firebug of arson was greater than the requirement 
to convict him of first degree murder. That is how difficult it was to 
run these fellows down. 

Approximately 4,000 investigations of suspicious fires are conducted 
each year. Noarson ring has been able to function very long in recent 
years. As a result, countless lives have been saved and millions of 
dollars of loss have been prevented by this constant vigilance. 

And that, you can understand, inures to the benefit of everybody, 
whether they are members of the national board, stock, mutual, recip- 
rocal, or community public authorities. 

These services are rendered to any public official investigating a 
suspicious fire who requests them. Whether the risk was insured in 
a member company or some other company, or was uninsured, is a 
matter of no concern to the national board—all fires of suspicious 
origin are investigated if the enforcement officials so request. In addi- 
tion, requests by insurance company adjusters will also bring an 
investigation. 

In recent years this service has been expanded to include coopera- 
tion with public officials in the investigation of jewel, fur, and mer- 
chandise losses. That is largely under your personal coverages of all 
jewelry floaters or personal property floaters where organized gangs 
of thieves will break into well-known homes—that is, homes of well- 
known people or otherwise—and jewel and fur merchants. 
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In addition to the above, national board special agents participate 
in seminars on crime detection conducted by city, State, educational 
institutions, and the Armed Forces. 


ENGINEERING 


Fire prevention work of the National Board of Fire Underwriters 
centers in the engineering department. The work of this department 
is primarily directed to helping the Nation conserve its human and 
material resources. It serves as a clearinghouse on fire safety infor- 
mation for municipalities and industries throughout the country. It 
is conservatively estimated that each year the engineering department 
handles over 9,000 requests for information from State and Federal 
agencies, 36,000 requests from municipal officials, and 45,000 requests 
from individuals inside and outside the insurance business. 

A major activity of the engineering department is the making of 
municipal surveys which study and report on fire defenses and physi- 
cal conditions as they relate to the possibility of serious fires and 
conflagrations. 

I have here, Mr. Chairman, a survey of that type as to the city 
of Washington and one or two others, and I thought that you and 
one of the others at the head table might be interested in seeing them. 

Senator Kerauver. We shall be very interested in seeing them, and 
we shall make them exhibits to our record. 

(The exhibits referred to may be found in the files of the subcom- 
mittee. ) 

Mr. Herp. This work started at the turn of the century, spurred 
largely by the Baltimore conflagration in 1904. Fire departments 
were called upon from Washington, Philadelphia, and even New York 
to fight the Baltimore fire and upon arrival found their hoses and 
engines were worthless because hose couplings did not fit Baltimore 
hydrants. 

The National Board of Fire Underwriters thereupon embarked on 
a survey of the Nation’s 55 largest cities. These surveys, made in 
1905, showed that conflagration conditions existed in all. The report 
on the city of San Francisco contained the following language: 

San Francisco has violated all underwriting traditions and precedents by 
not burning up. That it has not done so is largely due to the vigilance of the 
fire department, which cannot be relied upon indefinitely to stave off the 
inevitable. 

Six months after this report was written the earthquake of April 
16, 1906, set San Francisco ablaze, and it suffered the worst. disaster 
ever to strike an American city. Approximately $200 million was 
paid by insurance companies for fire losses—another example of 
conflagration disaster. 

These surveys and the report and gradings issued in connection 
with them provide very helpful information to the municipal officials 
concerned. Each report contains a detailed study of the water sup- 
ply, fire departments, fire alarm system, fire prevention and buildings 
department, as well as the conflagration hazard within the city, and 
that’s the type of report I just read to you. In addition to the factual 
data and conclusion in the report, a recommended improvement pro- 
gram is included which can be used by the city authorities to correct 
unsatisfactory conditions and serve as a guide for future municipal 


A! 


_— ~~ re eS 


a a iain, ah. 





ate 
nal 


ters 
lent 
and 
for- 

It 
lent 
eral 
ests 


r of 
ysi- 
and 


city 
and 
em. 
and 


om- 


red 
ents 
‘ork 
and 
10re 


1 on 
2 In 
port 
s by 


F the 
the 


pril 
ster 





THE INSURANCE INDUSTRY 1647 


planning. That, too, inures to the benefit of anybody and everybody 
writing Insurance in that area. 

This engineering work alone costs the members of the national 
board over $500,000 per year. It originated as an underwriting aid 
before rating laws were a factor in the fire insurance business. It 
has developed into a major public service to municipalities. Today, 
virtually every insurer against the peril of fire, including those who 
are not members of the board, uses the municipal survey and grading 
gervice in some fashion to support its rate filings. 

The services of our engineers are also made available, upon request, 
to assist municipalities with special fire protection problems. For the 
past 10 years, a period of great expansion for many cities, we have been 
called upon by municipalities and their consulting engineers to give 
advice in connection with fire stations, pumping stations, treatment 
plants, storage facilities, and new water mains. — 

In addition, our engineers assist in the educational programs con- 
ducted by such organizations as the International Association of Fire 
Chiefs, Fire Department Instructors Conference, and regional and 
State fire department training schools. 

I have seven pages left. 

Senator Kerauver. Mr. Herd, while you are interrupted, were you 
here yesterday when Fire Commissioner Frank L. McNamee testified ? 
Mr. Herp. I am sorry, sir, I did not get to town until last night. 

Senator Keravuver. Mr. Berry was here, I think. 

Mr. Berry. I am sorry, sir, I had left at the end of Mr. Black’s 
testimony, but two of our men were here, and we are familiar with 
what was said. 

Senator Kerauver. He said that for 3 years he was trying to get 
some information as to how he could improve the Fire Department 
of Philadelphia and find out what its inefficiencies were and why the 
Philadelphia Fire Department was downgraded from class 2 to class 4. 
He said in early 1953 he asked the middle department of the Na- 
tional Association of Fire Underwriters to give him the information, 
but that it took them 3 years to get anything. 

Mr. Berry. Mr. Vincent is here, Senator. We have asked him to 
go over that statement to see what he can tell to explain it. I do not 
know that he has had the time to go into the records of the national 
board in New York, but he is here to tell you what the answers are 
so far as he can give them now, or we shall file a statement on it, if 
you want. 

Senator Keravver. Perhaps we shall ask Mr. Vincent afterward. 

You go ahead, Mr. Herd. 

Mr. Herp. Other activities of the engineering department include 
(a) publication of a recommended building code; (6) preparation of 
a fire prevention code; (¢) preparation from time to time of stand- 
ards in connection with the use, handling, and storage of hazardous 
materials and the safe operation of industrial equipment and proc- 
esses; (7) preparation and dissemination of special interest bulletins 
(approximately 25,000 copies of each) covering items of interest to 
fire departments, municipal building inspectors, industrial fire pro- 
tection people, as well as insurance people, on a wide variety of sub- 
jects; (e) preparation and distribution of publications such as those 
concerning fire-safe hospitals and fire-safe school buildings; and (f) 
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research reports and technical reports covering special hazards or 
materials, processes, and new manufacturing developments. 

The fire prevention work of the engineering departments is supple- 
mented by the public relations department which prepares and dis- 
seminates information designed to safeguard life and conserve prop- 
erty from the perils of fire, windstorm, and explosion. It promotes 
fire prevention campaigns such as Fire Prevention Week, holiday fire 
safety, and spring cleanup. It distributes approximately 22 million 
pieces of literature each year in carrying out its fire prevention work, 
It has prepared and maintains a film library dealing primarily with 
the subject of fire prevention. 

So much for the traditional functions of the national board. Many 
organizations, cities, insurance departments, business concerns and 
private individuals receive great benefits from these services. Some of 
the previous witnesses fresh from the casualty field point with pride to 
the fact that they have reduced fire rates. They fail to mention the 
tremendous benefits which both they as insurers and the public receive 
from national board services to which they contribute not one cent by 
way of support. In fact, as far as rate decreases are concerned, the 
public is far more indebted to these national board activities which 
over the years have substantially reduced fire risks and hence fire 
rates than it is to rate reductions made for short-range competitive 
advantage. 

Senator Kerauver. Is all this done under your budget of $4 million, 
or is thisa special budget ? 

Mr. Herp. No, the $4 million figure was the top, all inclusive, 
assessment. 

Senator Keravver. This is a very successful program. I am fa- 
miliar with the work the national board does in connection with arson, 
How many agents do you have working on this? 

Mr. Herp. There are about 100 in the field, but we do have access 
to certain other sources, borrow experts for particular jobs, and then 
they return to their normal duties just as soon as they have finished 
that assignment. But on the payroll there are 100. 

Senator Keravver. All right, you many continue. 


LAWS 


Mr. Herp. Of more direct relationship to your study is the work 
of the national board committee on laws. In 1912 the National Board 
of Fire Underwriters established a committee on laws to present the 
views of its members on legislative matters and kindred questions 
resulting from legislation in connection with the regulation of the 
business of fire insurance. It furnishes members with advices from 
time to time as to the current status of pending legislation and at the 
conclusion of legislative sessions furnishes copies of all bills enacted 
which touch on stock property insurance. In addition, it prepares and 
furnishes the members compilations of the laws of all of the States 
on key matters such as rating, multiple line, and reinsurance. Through 
a bulletin service it advises of insurance departmental actions or other 
matters which are of interest to the membership. 

One of the matters in which the committee on laws takes particular 
pride is its work in the development and improvement of the standard 
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fire insurance policy—of first importance in clarifying and broadening 
coverage for all insureds against the peril of fire. This work has 
made the furnishing of appropriate fire insurance protection for bor- 
rowers and lenders so standardized that fire insurance is practically 
no problem in connection with any financing. All business and the 
general public have been saved countless hours of delay and countless 
months of litigation as a result of these efforts. 

With the development of multiple-line contracts, the standard policy 
has presented drafting difficulties, particularly in statutory States. 
To meet this situation the national board is advocating the passage of 
legislation designed to permit freedom of rearrangement and reword- 
ing of the statutory contract while preserving the breadth of basic 
fire coverage. 

Mr. McHueu. Mr. Herd, in regard to the rearrangement of the 
statutory contract language which you describe here, is that for the 
benefit of companies who want to use a package policy individual pro- 
gram, where they can find a variety of coverages in a single rate, so that 
they will be able to employ the statutory contract in that type of a 
policy ? 

Mr. Herp. The answer is “Yes.” 

Mr. McHveu. Is it your purpose, or the purpose of the national 
board, also to approve or to sanction the right of companies to sell 
this type of insurance independently, while still subscribing to rating 
bureaus for other services which that company desires ? 

Mr. Herp. So far as I know, Mr. McHugh, the national board has 
not gotten into that area of the pricing of the end product. 

Mr. McHuenw. What is your position on that problem, Mr. Herd? 

Mr. Herp. Which problem, sir ? 

Mr. McHvueun. The problem I have just described, the right of a 
partial subscribership, if you will, for multiple-peril coverages. 

Mr. Herp. Well, please, may I ask how much time you have ¢ 

Mr. McHueu. Can you say first of all whether you are for it or 
against it ¢ 

Mr. Herp. Mr. McHugh, at no time have we felt—speaking now for 
my own company—that we could not roll with the punches and sur- 
vive on whatever develops. But it is not quite as simple as that. We 
have felt, right from the beginning, that if the ground rules you had 
in the rating regulatory laws for the 42 States that Mr. Berry men- 
tioned, and the other States in some form or another—if you had a 
form of rate regulation in those States, to my knowledge, this whole 
body of new law was being constructed by individual companies and 
others to suit their purposes. The only question that we are inter- 
ested in is to get the ground rules established by judicial determination, 
and, whatever that is, we shall accommodate ourselves to it, and I 
think we shall probably be able to survive. 

Mr. McHueu. You are discussing now that you are seeking a deter- 
mination as to just what a person’s legal rights are under the rating 
laws. I am lane you what position your company takes on this 
problem. 

Mr. Herp. Just the one I have just mentioned. 

Mr. McHueu. That you simply want a clarification ? 

Mr. Herp. We only want—we have a feeling that a lot of mischief, 
agonizing mischief, to well-organized, established companies might 
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follow just so-called free and open competition. We shall take our 
chances on that. But when we do, we would like to have the rules 
under the rating laws judicially determined, and not determined by 
individual companies as to what they think they mean. That is my 
feeling. ; ‘ 

Mr. McHven. You are familiar with the fact that a report known 
as the M-1 report was prepared by a special committee of the com- 
mittee on rules and rates of the NAIC which, in substance, endorsed 
the principle of partial subscribership for multiple-peril policies. 

Mr. Berry. It did a lot more than that. 

Mr. McHvcn. I understand that it did a lot more than that, but 
it did that in part; did it not ? 

Mr. Berry. Yes; it did. 

Mr. Herp. Mr. Berry has been right in the middle of this, and I 
would like to make sure that your record is clear on that. 

Mr. McHveun. I am going to ask you a series of questions with re- 
gard to that, but Mr. Berry may answer this one. 

Mr. Berry. The answer is “Yes, it did, and a lot more.” 

Mr. McHven. Mr. Herd, will you tell the subcommittee what posi- 
tion officials of your company took in voting upon that report when it 
was presented for a vote / 

Mr. Herp. We did oppose in principle the M-1 report, as it was 
originally submitted. 

Mr. McHueu. You approached it through an official of your com- 
pany who was a member of some organization in the insurance 
industry ? 

Mr. Herp. The answer to that is “Yes,” Mr. McHugh. 

Mr. McHvueu. What organization was that individual on ? 

Mr. Herp. That was the National Board of Fire Underwriters. 

Mr. McHven. Your representative on the national board voted op- 
position. Did you have somebody on the Inland Marine Bureau who 
cast a vote in opposition to that report ? 

Mr. Herp. If we had a representative on that bureau, he would have 
voted against it; yes. He would have cast a vote in opposition. 

Mr. McHven. Did you have a representative on the multiple-peril 
insurance rating organization, or whatever the name is of the multiple- 
peril organization ? 

Mr. Herp. We were never members, sir, of that organization. 

Mr. McHvenu. Do you know whether or not. you had any officials 
of your company on any other organizations in the industry who cast 
a vote in opposition to that report ? 

Mr. Herp. I think I can answer your question in a blanket way by 
saying that wherever that report would rear its head, if it was in an 
organization where we did have a representative, we would have taken 
the same position. 

Mr. McHveu. This committee has been told that America Fore 
actually, through its representatives, voted some 10 or 12 times ir 
opposition to that report. Would that be correct ? 

Mr. Herp. Well, I think, sir, if that report came up in 10 or 12 or- 
ganizations that had an interest in it, a proper interest in it, we would 
have reported our vote the same way in all organizations; yes. 

Mr. McHven. Do you want to continue, Mr. Herd? 
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Mr. Herp. Another example of the activities of the committee on 
laws was its part in the drafting and enactment of the all-industry 
fire rating bill which, with some variations, became the law in about 
40 States. In this connection we desire to correct the suggestion that 
the stock fire insurance companies of the national board favored the 
rigid resolution or mandatory membership rating law still existing in 
the District of Columbia and a few other jurisdictions. The fact is, 
the National Board of Fire Underwriters favored a more flexible rat- 
ing law than that ultimately adopted as the all-industry bill. 

It should be remembered that at that time the Attorney General of 
the United States had been quoted as saying, in effect, that the Texas 
mandatory rate law was the only law that would protect insurance 
companies from Sherman Act violations; and certain insurance com- 
missioners and certain insurance organizations favored a rigid pattern 
of regulation. Out of these divergent views came a compromise—the 
all-industry bill. 

May I just digress a moment here and say that anyone who knows 
anything about our business knows that it is the quintessence of democ- 
racy. It is seldom that you ever get two companies to agree to any- 
thing right down the line. There is just divergence of views that is 
freely expressed, and I think that little short of a miracle is accom- 
plished in getting not only the companies of like philosophies together, 
but to get the industry itself, an assortment of various types of com- 

anies, to come up and agree in substance on the type of legislation 
that they feel should be suggested pursuant to a moratorium under the 
McCarran Act. 

Our basic policy since then has been the support of the all-industry- 
type law and the seeking of its enactment wherever possible. Prior 
witnesses at these hearings have criticized the laws of the States of 
Texas and North Carolina. The record will show that when Texas 
undertook to extend its mandatory rate laws to apply to inland marine 
insurance, it was the companies of the national board that took an ac- 
tive part in persuading the Texas Legislature to depart from the tra- 
ditional Texas pattern to the less rigid pattern of all industry. When 
the restrictive North Carolina fire rating law was being enacted, the 
National Board of Fire Underwriters made the fight against it— 
and fought alone. 

The hard fact is this: The enactment of the all-industry fire rate 
regulatory law across the country was probably due more to the efforts 
of the National Board of Fire Underwriters than to the efforts of any 
other organization or combination of organizations in the business. 
This is not said boastfully. As stated before, we were on record as 
favoring less rigid legislation. Nor is it said critically of any other 
segment of the industry; some who have testified at this hearing 
simply were not in the fire insurance business at the time of which we 
are speaking. 

Mr. McHvueu. Mr. Herd, you indicate that at that time, the na- 
tional board was in favor of less rigid legislation. Is it not true 
that at the time these considerations were going on, there were other 
proposals before the all-industry committee which were even less rigid 
than the all-industry proposal, but the national board opposed those? 

Mr. Herp. So far as I know, Mr. McHugh, that is a correct state- 
ment. And as I have said earlier here, the end product tried to recon- 
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cile various views and was a compromise. As I have stated, when you 
get even to that point in this business, you are going a long way. 

Mr. McHveu. Did you change your views s for the purpose of com- 
promise, or were you at all times in opposition to the more liberal 
views, less aed proposals, that were also before the board ? 

Mr. Herp. The national board, of course—we were represented by 
Mr. Berry as s to the national board. We also, through other organiza- 
tions which were members, people sitting on the “all- industry com- 
mittee, were wrestling with this legislation ; as an example, the Inland 
Marine Association was seeking to ‘keep from being hedged in by legis- 
lation that did not lend itself to a less rigid pattern. We were sup- 
ported in our position through the Inland Marine Underwriters As- 
sociation on the all industry committee. Mr. Berry was supported 
right down the line. 

‘We had the technicians, the people at work—you may not know 
it—were working night and day 7 days a week, and I must confess 
that I was was not sitting with them when they were sitting in these 
deliberations, but we did support the end product. 

From prior testimony before this committee, an erroneous impres- 
sion could also be obtained, whether intended or not, with respect to 
the position of the national board on more recent attempts at legisla- 
tive changes in various jurisdictions. The fact of the matter is that 
the national board has consistently sought the all-industry pattern of 
legislation. The nature of the various State legislative amendments 
under consideration and the position of the national board thereon are 
set forth in a memorandum by the general counsel of the national 
board, which memorandum I would like to file as a supplement to my 
statement. 

Senator Keravuver. It will be filed, and all the supplements will be 
printed in the record. 

(The memorandum referred to may be found on p. 2274.) 

Mr. Herp. Thank you, sir. 

Mr. McHvan. Do I understand, then, Mr. Herd, that the position 
of the national board and the view of your company is in opposition 
to the laws of those States where membership in rating bureaus is 
made mandatory ? 

Mr. Herp. Yes, and that has been consistent, Mr. McHugh. 

Mr. McHveu. Will you tell the subcommittee whether or not you 
will employ the facilities of the national board in the future to do 
whatever you can to bring about revision of those laws so as to permit 
a liberalization that would permit competition ? 

Mr. Herp. If we could go before the proper committees of the vari- 
ous States with respect tothe industry, yes. 

Mr. McHven. If this is the position of the national board the na- 
tional board has on other oceasions, I understand, taken action to 
influence legislation throughout the United States. Would it not be 
appropriate for the national board to engage in the same type of 
program to influence the legislation in the States? Is this your 
position ¢ 

Mr. Herp. May I ask Mr. Berry to answer that? 

Senator Krravver. All right, Mr. Berry. 
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Mr. Berry. We have done it where we had the support of the busi- 
ness. But you cannot effectively get all-industry legislation in a 
State where other branches of the business will not support you. 
When we started, as a program, to have State legislation, with the 
insurance commissioners in back of it and all branches of the busi- 
ness in back of it—mutuals, reciprocals, stoc k, independents, we could 
get the all-industry bill. Recent experience has indicated that we 
cannot get the all-industry bill where all branches do not support it. 
But if all branches of the business will back us up, our instructions 
are unchanged, I am to get the all-industry wherever we can get it. 

Mr. McHveu. By th: at, do you mean branches within the member- 
ship of the national ‘board. 

Mr. Berry. I do not. I mean American Mutual Alliance, which I 
should say has backed it up, the all-industry bill. I am talking about 
the National Association of Independent Insurers, which has departed 
from the all-industry bill where they thought they could get some- 
thing more loose. They have taken inconsistent positions. In Ala- 
bama, they have supported it, in Montana, they have opposed it, 
within a month of each other. 

Mr. McHven. Are you saying that because the Mutual Alliance 
will not join with you, the national board will not use its talents— 

Mr. Berry. I did not mean to say that, if I did. I meant to convey 
that the American Mutual Insurance Alliance has worked with us, 
but we are unable to get the National Association of Independent 
Insurers, or the Insurance Co. of North America, to stand up and sup- 
port the all-industry bill where they can get something looser. 

Mr. McHven. You mean that before you would take the position 
in North Carolina that the all-industry law would be supported and 
you would seek to support these other branches of the industry, you 
would demand a commitment from those groups that they would also 
plug for the all-industry law in other States; is that correct ? 

Mr. Berry. No, I do not mean that. I mean that if they will come 
to me and say, will you try to get the all-industry law with us in 
North Carolina, I am not ‘asking for any commitment nationwide. 
I thought we had it, and I am quite sure that we did have it, and I do 
not know when the change occurred, other than it occurred within 
a year or two. If they would come in and say that, I would be de- 
lighted to go down to North Carolina. But I went down there once, 
and I literally almost got my head cut off, because I did not get 
support. 

Mr. McHveu. Then, do I understand that your position is that if 
the National Association of Independent Insurers comes to you and 
indicates that they are willing to join in an attempt to get the all- 
industry law provisions adopted i in States that have mandatory bureau 
membership provisions, you will join wih them in such a project ? 

Mr. Berry. Certainly so, and it has always been that way, Mr. 
McHugh, without exception. 

Mr. Nevitue. Mr. Berry, would you go so far as to recommend to 
the subeommittee that the all-industry law be enacted in the District 
of Columbia by the Congress? 

Mr. Berry. I would be willing to recommend that the all-industry 
law be enacted in the District of Columbia by the Congress. I want 
to add that admonition as to all rating legislation right now 
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Mr. Nevitte. Is that the position of the national board ? 

Mr. Berry. Yes, I have instructions that are nationwide, that where 
we can get the all-industry bill, we are to get it, and we will. If we 
can get cooperation, we shall certainly go for it. 

I want to say this, that the all-industry bill is far from the perfect 
vehicle for multiple-line developments which have come up since, J 
think everybody in the business would agree that there need to be 
revisions looked at in the light of modern-day developments. 

Mr. Nevittz. Mr. Herd, I suppose you would agree with Mr. Berry’s 
comments with regard to the District of Columbia bill? 

Mr. Herp. Very definitely, sir. 

Mr. Nevitzez. Thank you. 

Senator Kerauver. Mr. Herd, what is your situation this afternoon? 

Mr. Herp. I am at the disposal of this subcommittee, sir, just so 
long as I can be of any use to it. 

Senator Kerauver. We thank you for that. I think it would be 
best that we recess now until 2: 15. 

(Whereupon, at 12:30 p.m., the subcommittee recessed to reconvene 
at 2:15 p.m., of the same day.) 


AFTERNOON SESSION 


Senator Kerauver. Mr. Herd, will you proceed? I think you had 
reached page 15 of your statement. 
Mr. Herp. Thank you, Mr. Chairman. 


OPERATION OF PUBLIC LAW 15 


A series of witnesses have appeared before this subcommittee repre- 
senting the so-called independent companies. The gist of what they 
have to say is that free and unlimited competition has not been per- 
mitted under State regulation since the McCarran Act and that there 
are limitations imposed by State regulation on their ability to reduce 
rates and change policy provisions for the benefit of customers. 

It should be pointed out that much of their difficulty appears to 
stem from the daim that they are unable to operate under existing 
rating organization patterns which have been regarded as reasonable 
by the majority of insurers. Under State laws modeled after the all- 
industry fire bills, it has always been possible for independents to 
make their own filings. Similarly, it has also been possible for an 
independent insurer and others of like persuasion to form their own 
rating organization for these classes of fire and allied line insurance 
where such an approach would be actuarially sound and economi- 
cally feasible. To the extent their comment 1s critical of the regu- 
latory laws of a few States where separate bureaus may not be pos- 
sible, it should be remembered that these are laws which the national 
board did not favor and which it has, in fact, opposed. 

I would like to emphasize at once, however, that the performance 
of the States and the validity of the McCarran Act method of regula- 
tion cannot be measured solely on the basis of whether competition 
has been wholly free, or whether the so-called independents have had 
complete freedom of action with respect to rates. 

If this had been the only national objective in 1945, there would 
have been no point in enacting Public Law 15, and the antitrust laws 
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could have been left in full force and effect. in the insurance business. 
It is generally agreed, first, that a considerable amount of cooperation 
among competing fire insurers is required, if adequate loss data are 
to be obtained and made available, and, second, that some form of 
regulation to prevent rates based on too narrow or too optimistic a 
view of future losses or expenses is essential if we are to avoid loss 
leader abuses and if we are to have solvent and responsible insurance 
companies. 

The McCarran Act and the various State laws have permitted rat- 
ing bureaus to function and we have not had—at least until now— 
the ruinous rate wars which have characterized this industry at times 
in the past. The disruptions which could otherwise have followed 
the SEUA decision have been avoided. Thus, the primary purpose 
for which the law was passed has been served. 

Mr. McHveu. I heard you say the primary purpose for which the 
law was passed has been served. You mean the purpose for which 
the fire insurance industry intends the law, or the purpose for which 
the Congress intended ? 

Mr. Herp. I think the intent of the Congress and the drafters of the 
legislation, Mr. McHugh, and the record which was made in the 
proceedings of the hearings of the bill before it was enacted pretty 
clearly set forth the purposes of the legislation, and those are the pur- 
poses to which I refer. 

Mr. McHvuen. The purpones being, then, you think primarily to 
prevent ruinous price wars 

Mr. Herp. That would be one purpose, but I think that could be 
construed, if left by itself, as just a selfish objective. 

Mr. McHvueu. That is what I am wondering, if you are not sug- 
gesting that is what the industry conceived to be the purposes of the 
law. 

Mr. Herp. No. The concept of my interpretation of that, sir, would 
be that it is not in the public interest if free and unbridled competition 
existed among rates without adequate and proper rate regulation. 

Mr. McHueu. Isn’t it true, Mr. Herd, that Public Law 15 came 
about as a result of the decision of the Supreme Court where the 
Department of Justice had brought suit because of a whole series of 
restrictive practices that were being engaged in by stock companies in 
the fire insurance industry ¢ 

Mr. Herp. Mr McHugh, if my memory serves me, the merits of 
the SEUA case were never decided, that is, there were criminal indict- 
ments, you remember, brought in the first instance—— 

Mr. McHueu. Companies pleaded 

Mr. Herp (oontsnuing) : d those were changed later to just civil 
indictments, but the question of the SEUA case, one decision as to 
whether insurance was commerce—one decision was handed down, and 
the rest of it became moot, and that led to the question of regulation. 

Mr. McHvueu. The industry came in and accepted a consent decree, 
agreeing to abandon any of the practices which the Department 
charged them with engaging in, did they not? 

Mr. Herp. That is my reeollection. 

Mr. McHueu. And isn’t it a a fact that it was because of this and 
with the application of the antitrust laws then being extended to the 
insurance Industry that Congress determined to pass a law. which 
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would permit the States to regulate the industry and still prohibit 
those restrictive practices, and yet permit companies to engage in what 
was considered to be needed concerted activity ? 

Mr. Herp. That is my understanding, sir. May I proceed ? 

Mr. McHveu. Please. 

Mr. Herp. The question still remains whether these ends have been 
achieved at too great a cost; whether, in short, competition has been 
restricted too much. Regardless of some claims to the contrary, the 
factual guideposts show that a very large degree of competition does 
exist in this business today. 

Entrance into the fire insurance business is not difficult, and growth 
may be rapid. A new company can enter this business by merely 
meeting the minimum financial standards set by statute in the partic- 
ular State. It can select the classes of insurance it wishes to write as 
well as the areas it wishes to serve, and no competitor may oppose or 
sppet these choices. 

urthermore, unlike any other business, by merely subscribing to 
the fire rating bureau a new company can obtain the benefit of the 
accumulated Tie history and the ratemaking and underwriting ex- 
perenpe of its competitors, as well as other bureau services, at cost. 
t is no wonder then that we now have in this country over 3,000 fire 
insurance companies listed in accepted source books, and that over 100 
fire companies have been organized since 1945 in 28 different States. 

The possibilities of growth are reflected in the fact that 7 of the 50 
leading fire and casualty companies listed by Best’s in June 1959 were 
not even on the list in 1938. Of the 10 largest writers of fire insurance 
today, 4 were not in the top 10, 10 yearsago. Two of the top 10, both 
of which testified before this committee, are now the fifth and sixth 
laregst writers of fire and casualty insurance. 

Mr. McHven. Can you tell us where those two companies stand in 
the top 10 in the fire insurance industry? If you don’t have the in- 
formation, you can supply it. 

Mr. Berry. I don’t think Best’s has it broken down, Mr. McHugh. 
This is taken from Best’s Fire and Casualty Companies and Groups, 
volume 60, No. 2, June 1959, and they do not break it down by line. 

Mr. McHveu. Is that information available through any source 
that you know of, Mr. Berry? 

Mr. Berry. I would expect Best’s would be able to produce it if it 
isn’t available. 

Mr. Herp. If it is available, we will undertake to furnish it, sir. 

Ten years ago they were, respectively, the 14th and 44th. Fifteen 
years ago they were, respectively, the 24th and 75th largest writers. 
A third company which testified here, and is eae ranked the 15th 
largest company, 10 years ago was the 39th largest writer, and 15 
years ago was the 55th. 

Mr. McHveu. Mr. Herd, there has been some testimony presented 
before our subcommittee that the members of the national board in the 
fire and allied field do about 80 percent of the business. Will you 
subscribe to that? 

Mr. Herp. You probably mean, Mr. McHugh, if I interpret your 
question correctly—80 percent of the fire insurance business—— 

Mr. McHvex. Yes. 

Mr. Herp (continuing). And allied lines, or the general classifica- 
tions—— 
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Mr. McHveu. Fire and allied lines. 

Mr. Herp. I don’t believe that would be true as to fire and allied 
lines, but fire and extended coverage are those that are usually and 
customarily considered to be fire insurance and property coverages 
attached to, say, a fire insurance policy, that the 80 percent 
would be somewhat on the high side, and the reason I say that is that 
there are a great many small local companies—I think there are 3,600 
small local mutual companies—that specialize in fire insurance busi- 
ness in counties, farm companies, and so forth, that sort of thing, that 
technically are fire insurance companies, and that would reduce, if you 
had all of that information available, that 80 percent. 

For the purposes, I think, of this record, it is safe to assume that 
it is 80 percent, give or take a bit. 

Mr. McHueu. I have some other information where I think you 
have made a statement similar to that on March 4, 1958, at the spe- 
cial meeting of the National Board of Fire Underwriters, to consider 
the question whether the national board should become a national 
rating organization. On page 17 you were quoted as saying: 

On the contrary, I believe that the stock companies through wars, through 
depression, through panics, through conflagration, despite the inroads of direct 
writers, despite the facilities with which our competitors can rate their busi- 
ness, have managed to retain and service something in the neighborhood of 80- 
plus percent of the available business of this kind, and I don’t think this re 
tention is accidental. 

Mr. Herp. I think that statement stands because I said stock com- 
panies. I did not say stock company members of the National Board 
of Fire Underwriters. 

Senator Keravver. Is that clear now that the 80 percent you are 
talking about includes stock companies, whether or not they are mem- 
bers of the national board ? 

Mr. Herp. I think that is a safe assumption, Mr. Chairman. 

Senator Keracver. I think it was Mr. Close who testified that he 
thought members of the regional conference, and I suppose they 
would be about the same ones that are members of the national board, 
did about 65 to 70 percent of the total business. This was including 
reciprocals and mutuals. 

Mr. Herp. Yes. Well, I don’t believe, Mr. Chairman, then that 
my statement—and I have not heard or seen what Mr. Close said, I 
have not read Mr. Close’s testimony, but I don’t believe there is an 
inconsistency in the answer I gave Mr. McHugh. 

Senator Keravver. All right. Let us get on. 

Mr. Herp. The usual indications of monopoly are all noticeably 

missing. 
Mr. Mensa: Mr. Herd, may I ask you a question at that point? 
With regard to the last sentence you just read, isn’t it true that under 
the case of U.S. v. Aluminum Company of America, power to fix and 
control price is also an indicium of monopoly ? 

Mr. Hurp. I am not—I hope I don’t get into legal questions with 
you, sir, but is the aluminum business a regulated industry ? 

Mr. Nevitze. Isn’t the question here—— 

Mr. Herp. As to the price end ? 

Mr. Nevittz. The problem here is not that all indications of mo- 
nopoly “are all noticeably missing,” but that you have an exemption, 
if you do have an exemption, pursuant to Federal and State law. 
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Senator Krerauver. I don’t know whether this is a similar situa- 
tion. Your point is that insurance is a regulated industry and you 
ask whether aluminum was, Mr. Herd. 

Mr. Herp. I 

Senator Keravuver. As of the time the aluminum case was decided, 
there was only one company of any consequence in that field in the 
United States. So it was regulated in the sense that it regulated it- 
self; it fixed the price at whatever point it wanted to in order to con- 
tinue to do business. The court said that was one of its criteria in 
deciding whether it was a monopoly or not, this is the power to fix 
prices. I suppose Mr. Neville’s question indicates that asking you 
whether you have the power to fix prices through the rating bureaus, 
and, if that is so, whether you think that is an indication, or one of 
the elements, in this area of monopoly. 

Mr. Herp. Well, Mr. Chairman, when I answered Mr. Neville, 1 
could not see an analogy between an industry such as the aluminum 
business and an industry such as ours which is regulated and where 
the final say-so as to the price that you are charging is in the hands 
of a public official duly appointed or selected for that purpose. 

Mr. Nevitie. That is one of the points I was making, Mr. Herd, 
that it is not a situation where all indications of monopoly are notice- 
ably missing, but that you had an exemption from the existing stat- 
utes by reason of the regulation. Then the important question be- 
comes, “Is the regulation sufficient to protect the public interest?” 

Mr. Herp. It is a qualified exemption, of course, except for cer- 
tain things, but I fail to see, if I may, the applicability of this analogy. 

Senator Keravver. All right. Let us get on with your statement, 
sir. 

Mr. Herp. There is not even a claim of excessive earnings in the 
fire insurance business, for the very good reason that no such claim 
could be supported. In fact, according to accepted sources of in- 
formation (Argus Charts—Fire and Spectator—Fire Index) the stock 
fire insurance business in this country had an underwriting loss dur- 
ing the last 3 years ranging between 5.5 and 1.5 percent as against 
an underwriting profit of between 2.3 and 5 percent during the next 
preceding 2 years, resulting in an underwriting loss during the last 
5-year period of 0.7 percent according to one source, and of 1.3 per- 
cent according to the other. Whichever source is used, it seems crystal 
clear that there are no monopoly profits in this business. I have the 
details supporting these summary figures, as taken from the sources 
indicated, and would like to offer the same as a supplement to my 
testimony. 

Senator Kerauver. Are they attached ? 

Mr. Herp. They are attached, Mr. Chairman. 

(The material referred to may be found on p. 2274.) 

Mr. Herp. Moreover, concentration in the industry is not great and 
is on the decline. As Mr. Bicks testified before you, the largest fire 
and casualty company has only 2.9 percent—that is less than 3 per- 
cent—of the assets of the business, and the 10 largest fire and casualty 
companies collectively have only 19.6 percent, or less than 20 percent 
of the admitted. assets. Rates for fire insurance have steadily 
decreased. 

T would like to just break in there a minute and say that the yard- 
stick there should bé the rate per $100 of insurance, and that has 
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gone down with only two arresting since the turn of the century, 
year after year, steadily. 

" New types of coverage have appeared. These economic signs are all 
manifestations of the presence of strong and virile competition in this 
industry. 

Mr. McHuen. Mr. Herd, you have given us the figures showing 
the percentage of the market controlled by the 10 largest fire and 
casualty companies, expressed in terms of assets. I wonder if you 
would submit for the record later, if you will, the similar figures 
showing the percentage of the market which the 10 largest fire com- 
panies do in the total fire and allied lines business. 

Mr. Herp. Yes, sir, we will. 

One would think from some of the previous testimony that devia- 
tions and independent filings were rare and difficult. Yet the figures 
show that deviations and independent filings have increased to the 
point where they are a large multiple of what they were 10 years ago. 
In New York State alone, for example, there were as of July 20, 1959, 
75 deviations from the fire rating bureau filings. 

On this subject, I also have the reported data from the rating or- 
ganizations in 49 States (including Alaska and the District of Co- 
lumbia), and they show that there were a total of 5,928 deviations and 
independent filings in 1958, as against 989 in the same areas in 1948— 
an increase in the number of deviations of 499 percent. These same 
data show that in 1958 the premiums written under deviated and inde- 
pendent filings amounted to more than $255 million in 33 of these 
States reporting the latter information. In the light of these figures, 
it can hardly be contended, as some might have you believe, that the 
number of deviations and independent filings is of little or no financial 
consequence. 

But, the independents will say, these results have not been easy or 
without a great many unnecessary hearings and appeals. The com- 
piled facts on this subject are also equally revealing. They show that 
from 1948 to date, several thousand of competitive deviations and in- 
dependent filings resulted in only 231 hearings thereon requested by 
rating bureaus and in only 7 appeals by such rating bureaus. 
Charges of widespread abuse of hearing and appeal rights will not 
stand up in the light of these facts. 

With your permission, I would like to file later as a supplement to 
this statement the supporting data form these compiled statistics— 
which data are now being checked and verified before reproduction 
and filing. 

Senator Keravuver. It will be put into the record. 

(The supplement referred to may be found on p. 4757.) 

Senator Keravuver. What do you mean by 231 hearings requested 
by rating bureaus? Have there been hearings on competitive devia- 
tions and independent filings which have not been requested by rating 
bureaus ? 

Mr. Herp. Senator, there have been historical deviations that ap- 
plied, shall I say, to classes and kinds of insurance which have carried 
over from the pre-SEUA days and then renewed from year to year. 
There are deviations of forms that have nothing to do with the named 
rate on the risk where changes are made that have an effect of reduc- 
ing the rate, and the decision or the request of the rating bureau hav- 
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ing jurisdiction for hearings sometimes is to just request the support 
of data or in some instances made a request of the regulatory au- 
thorities. 

Senator Keravuver. Under the all-industry law, if one of these in- 
dependents wants to deviate, the rating bureau has the authority to 
ask for a hearing by the State commissioners. 

Mr. Herp. Usually that is the case. 

Senator Krerauver. There is no need to require one. It is manda- 
may that the company be given a hearing on the objections of the 

ureau. 
. Mr. Herp. I am not sure that I understand your question. Maybe 
can—— 

Senator Krerauver. The hearing is called unless the bureau waives 
it. Isn’t that the way 

Mr. Herp. Or an aggrieved company not a member or even a mem- 
ber of the bureau can request a hearing. Let me put it another way, 
It is not my understanding that a company doing business in a State 
loses its right to request a hearing because it happens to be a member 
of a rating bureau if it can go in and show that it is aggrieved. 

Mr. Berry. Mr. Chairman, can I interrupt a minute? I think you 
are trying to get at this. Have there been hearings called by a de- 
partment or called by somebody other than on the rating bureau’s 
Initiation ? 

Senator Keravuver. That is what I was asking. 

Mr. Berry. I am told by Senator Kaplan that that has happened. 
In fact, he said both of the proceedings in New York happened that 
way. Iam subject tocorrection if Iam wrong. 

The two hearings in New York—were they called on the rating 
bureau’s request or on the department’s request ? 

Mr. Karian. They were called on the initiative of the department. 

Mr. Berry. I think if necessary we can produce—— 

Senator Kerauver. There have been some, but I suppose most of 
i hearings that have resulted have been because of the request of the 

ureau. 

Mr. Herp. May I add just one sentence on that point, sir? 

The request for hearings in many cases reached the point where 
they wanted to do it in an orderly way and in some States—how many 
I am not prepared to say, because I haven’t it at my fingertips—the 
regulatory authority asked the local rating bureau if they would make 
all filings, regardless of whether they were deviation filings or other- 
wise, and then the request for hearings would be channelized, but the 
end result would be the same provided it was someone who could allege 
they were the aggrieved party. 

enator Krerauver. We had some testimony yesterday from Mr. 
Berger, the solicitor for the city of Philadelphia, that the rating 
bureau there took the position that the city didn’t have the right to be 
an aggrieved party to secure a hearing. He said that the bureau had 
objected and was continuing to object to the city being allowed to file 
a complaint or to be an aggrieved party. Do you know about that, 
Mr. Berry? 

Mr. Berry. No, Senator, I don’t. We don’t handle anything—we 
don’t have anything to do with rate hearings of any kind. The na- 
tional board doesn’t handle any rating matters. 

Senator Krravver. I suppose that is the rating bureau. 
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Mr. Berry. It is the local rating organization that would make that 
decision, and they would never submit such a thing to us. At least I 
have never seen such a thing as that. 

Senator Keravuver. Is there a connection between the local rating 
organization and the national board ? 

Mr. Herp. Senator, could I maybe throw a little light on it? 

If my recollection is correct, and I lived in Philadelphia for 12 
years in this business, I don’t believe the city itself carries insurance 
on any of the public property, and I don’t know whether that could 
have been a point in saying that they were not an aggrieved party. 

Senator Kuravver. No. They testified that they do carry insurance. 

Mr. Herp. That they do? 

Senator Kerauver. I believe so. 

Mr. Herp. Well, that has changed since I was there. 

Mr. Berry. Answering you, Senator, I would have to say the mem- 
bership of these rating bureaus certainly overlaps in large measure the 
membership of the National Board of Fire Underwriters, but in a 
great many cases it also included a number of companies that are not 
members of the National Board of Fire Underwriters, and, of course, 
in the mandatory States it will include companies that are not even 
stock companies. 

Mr. Rosenman. Mr. Berry, you commented that the national board 
does not deal with rating matters or any matters dealing with rates. 
We have introduced documents taken from the national board files 
which have indicated that the national board did consult through its 
special committee of chief executives with members and legal counsel 
for the Pacific Fire Rating Bureau on change of rules and amendments 
and on the assessment problem dealing directly in one way or another 
with rates. 

Was that an exception to its normal action or a normal procedure 
of the national board ? 

Mr. Berry. No. That isn’t quite the way itcame about. There was 
a committee of chief executives that were weighing up what to do 
about this partial subscribership matter and they had to be kept 
advised of what was going on around the country by these rating 
bureaus, and one of the things they had to find out was what California 
was doing. California was straining at the bit to go ahead with this 
change in rules. And we asked them if they wouldn’t please, we 
requested them if they would please not do it until we had a chance 
to submit it to special counsel, and they did that, and their lawyer came 
on and conferred with the lawyers who were sitting with the subcom- 
mittee or had sat with the subcommittee. 

As a result of that conclusion, that meeting, the chief executives 
sent word back that they wouldn’t object if they took that case in to 
find out whether such a rule would be legal. We didn’t handle that 
at all. We tried to delay it until we could see whether it was a proper 
thing to do. 

Mr. Rosenman. Well, Mr. Berry, consultation with these different 
rating bureaus all over the country and requiring information of 
the local rating bureaus to be funneled back to the national board as 
to how many deviations of the rules or the constitution or their assess- 
ments, in effect you were, or the national board was, directly affecting 
or doing things relating to rates. 
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Mr. Berry. I am sorry to have to differ with you, sir. The infor- 
mation that we are talking about that we just got from the rating 
the local regional organizations, I should say, circulate on its behalf 
that we have got it allnow. As to correspondence before this hearing 
was called, in an effort to find out what the rating bureaus had been 
doing and so that our counsel would be able to give us some intelli- 
gent advice, we wrote to the rating bureaus and asked them if they had 
changed their constitutions, bylaws, or rules, and please let us know, 

Mr. Rosenman. Isn’t it a fact, Mr. Berry, the national board prior 
to the commencement of these hearings in 1959 had circulated through- 
out the United States to the different rating bureaus, or had one of 
the local regional organizations, I should say, circulate on its behalf, 
a questionnaire as to the number of deviations allowed the States and 
the number of independent filings made? 

Mr. Berry. I don’t think it was—it may have been before the hear- 
ings, but I am pretty sure it was after Mr. McHugh’s speech to the 
National Association of Manufacturers, and I think I was the fellow 
that started the inquiries. I wanted to know. 

Mr. Rosenman. That speech was in 1958. 

Mr. Berry. Whenever that was, that is when I started writing 
around to find out what the rating bureaus had been doing. 

Mr. Rosenman. Just to make the record clear on it. 

Mr. Berry. But I don’t want you to draw the inference that we 
had any control over what they were doing. If we did, we would 
have been very derelict because we certainly didn’t know. 

Mr. Rosenman. Thank you. 

Senator Kerauver. All right, Mr. Berry. 

Mr. Herd, you may continue. 

Mr. Herp. Aside from the economic guideposts clearly indicating 
presence of competition and absence of monopoly, the people who 
have been engaged in the fire insurance business for any length of 
time do not need such economic data to tell them that the fire insur- 
ance business is one of keen competition as to rates and forms, as well 
as service—not only within different segments of the business, but also 
within each segment. Rate competition is not limited to deviations 
and independent filings, but includes, for example, the obtaining of 
lower rates for buyers of fire insurance by constant checking of sched- 
ule applications and continuous suggestions as to construction changes 
and other improvements for which credit in the rates will be allowed 
when the schedule is reapplied. And I think I touched a little bit 
on that this morning. 

Whether the degree of competition which presently exists in the 
fire insurance business is in the public interest and whether it should 
be increased or decreased are matters on which individual opinions 
will differ, and wide differences of opinion on these questions are to 
be found among the membership of the national board. 

This leads me to the main thought that I would like to leave with 
the committee. Let mesummarize the situation as I see it. 

Mr. McHven. Mr. Herd, I think you raised a point that this sub- 
comittee is concerned about. You have suggested that this is the prin- 
cipal problem that your are exploring as to just how much competition 
there can be in the fire insurance industry and in the insurance in- 
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dustry generally. You have suggested here that there are certain 
other ways in which the rate competition comes about, and you say: 

Rate competition is not limited to deviations and independent filings but in- 
eludes, for example, the obtaining of lower rates for the buyers of fire insurance 
by constant changing of schedule applications and continuous suggestions as to 
eonstruction changes and other improvements for which credit in the rates will 
be allowed when the schedule is reapplied. 

Isn’t it a fact that what you describe here as competition, which I 
think you really mean is a reduction in rates in these cases, comes 
about only when an application is made on behalf of the insured or on 
behalf of an agent or broker for the insured # 

Mr. Herp. Your point being that the companies themselves do not 
initiate it? 

Mr. McHuen. Isn’t it true that these reductions come about be- 
cause the insured brings to the attention of someone that he is entitled 
to certain of these credits which he might not have known about 
before ? 

Mr. Herp. The answer to your question, sir, is “No.” We have 
salaried staff, so-called engineers. In fact, most of them if not all of 
them are graduate engineers that are staff people on our payroll, who 
have for 50 years, more than 50 years, checked on their own initiative 
but with the authority of the property owner the schedules, the 
makeup of the rates. They have spelled out in conjunction with the 
local authorities improvements in those rates that can be made to 
improve the rate and to improve the risk. The initiative has been 
taken by our company and not by a producer or the owner of the 
property. That is competition. 

Mr. McHvueu. And you are saying in the great majority of in- 
stances the initiative comes from the bureau or board that is involved 
through its inspectors in bringing to the attention of the insured that 
he is entitled to certain credits by means of removing certain hazards. 

Mr. Herp. I didn’t mean to convey to you, sir, that in the great 
number of instances, because there are, as I think has been testified 
here, some 125,000 to 150,000 local agents around the United States 
and they are in close competition one with the other 24 hours a day, 
and if they have an opportunity to find an opportunity to reduce a 
rate, they are right on top of it with the cooperation of the owner of 
that property. 

Now they may enlist our services in that case. There are many 
cases where we initiate it, but with the agent or with the owner of the 
property. 

Mr. McHveu. Does the national board or other rating bureaus to 
your knowledge make it a point of bringing to the attention of the 
insured, as a matter of policy, that he is entitled to certain credits if 
he removes certain hazards and risks ? 

Mr. Herp. You didn’t mean to say national board or other rating 
bureaus. The national board is not a rating bureau. 

Mr. McHueu. Excuse me. I stand corrected. Or any other or- 
ganizations. 

Mr. Herp. The rating organization as such to my knowledge has 
never taken the initiative. That isn’t their job. That job is the job 
of the fellow selling the insurance to take the initiative, or the owner 
of the property. 
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_ Mr. McHoveu. But you described this as competition. In fact 
isn’t this merely a method whereby someone brings to the attention 
of the insured that because of the fact that he has removed certain 
hazards, he is automatically entitled to this lower rate? 

Mr. Herp. You mean that the fellow who brings that to his at- 
tention, assuming that he does not have the risk at the time he did 
it and he gets it, is not in competition ? 

Mr. McHveun. You are not in this fashion giving the insured any- 
thing that he is not entitled to, are you? You are simply giving him 
something, a reduction in rate, which he is automatically entitled to 
under your standards by means of removal of certain hazards that 
previously existed. 

Mr. Herp. No. The removal usually takes place after he has got- 
ten the advice of the producer or the engineer, not before, and so 
long as those defects exist, he is paying the rate he should pay. 

Mr. McHvueu. This competition you are speaking of, then, is onl 
competition among the producers, the agents who are competing with 
each other for commissions on this business. 

Mr. Herp. I think I stated just a minute ago that the engineers 
that we have had for 50 years in our department are full-salaried staff 
engineers who participate not one whit in any commission on any risk, 
and never have. And that is a competition as between and among 
companies and not as among producers who rely on commission for 
their work. 

Mr. McHvuen. This is, then, a form of competition on service? 

Mr. Herp. That is one form. 

Mr. McHueu. Against one on price? 

Mr. Herp. That is one form; yes, sir. 

Senator Keravver. All right, sir, you may proceed. 

Mr. Herp. And I intended to elaborate on that this morning when 
I was mentioning the engineering service on the workman’s compen- 
sation and the casualty end. That isa similar area. 

Experience in this industry teaches that free, unrestricted rate com- 
petition depresses rates to the point where insolvencies occur, in which 
event the purchaser of insurance has bought nothing. Unlimited rate 
competition can have this effect in this industry, first, because a sub- 
stantial share of the costs of doing business—i.e., payment of losses— 
is incurred after rather than before the product is sold, and, second, 
because chance plays a major role in determining what these costs will 
be. It should also be remembered that rate reductions are not an 
unmixed blessing. If rates do not adequately compensate the insurer, 
the company, for losses, one alternative is always to be more restric- 
tive in the properties covered, to be more selective in the risks insured. 
There is a definite public interest behind having insurance available 
at proper terms for all of our citizens, not just the so-called preferred 
risks, insurance which will not be available if rate competition is com- 
pletely unrestrained. 

The alternative to free and unrestricted rate competition is some 
form of rate regulation. Parenthetically, rate regulation itself re- 
quires that competitors have the right to appear and oppose rate reduc- 
tions by other competitors. This right is to be found in every 
regulated industry; traditionally, the staff of the regulatory agency 
and consumers oppose rate increases, while competitors have the right 
to oppose rate decreases. 
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Rate regulation in the fire insurance industry is predicated upon 
reasonably accurate predictions, projections, as to what future costs— 
j.e., future losses and expenses—will be. Such predictions, in turn, 
must be based in large part on pooled data and the combined experi- 
ence of many companies. Because of this problem, it is no answer 
to the needs of the fire insurance business to say that insolvencies can 
be prevented by careful scrutiny of profit and loss statements. The 
leadtime between the sale of coverage and the incurring of the losses 
is so great that regulatory steps to raise rates after insolvencies begin 
to appear could come too late to do any good. Solvency is preserved 
only when rates cover total costs. No insurer should be permitted to 
charge rates which are less than the sum of the loss figure, plus its 
reasonable expenses, plus a profit. 

This is one side of the picture, and the amount of regulation required 
depends in part on how optimistic or conservative you are by nature. 

On the other hand, basic economics teaches that the consumer and, 
indeed, the producer and the distributor all prosper if competition 
is strong, if it is operating to bring about price reductions, improved 
service and imiproved quality of product, and to promote operating 
efficiency. As we have seen, the competition which we have had in 
this industry has undoubtedly been responsible for many desirable 
developraents, including reduced rates and new types of coverage. 

Mr. McHveu. Mr. Herd, the theme of your argument through the 
balance of your statement here, the last two paragraphs, seems to be 
that regulation requires some restraints upon the amount of compe- 
tition which can exist in the insurance industry because of the fact 
that completely unrestrained and unregulated competition can result 
in insolvencies. This is a subject basically and fundamentally in the 
consideration of the kind of competition there can be in the insurance 
industry with which this subcommittee is vitally concerned. 

Can you tell the subcommittee of any cases in which a company 
that is outside of the bureau and selling at less than bureau rates 
has gone bankrupt ? 

Mr. Herp. What is your time limit on that, Mr. McHugh ? 

Mr. McHven. Can you give us some idea of the ——- 

Senator Keravuver. We will put you under the 1-minute rule. 

Mr. Herp. I didn’t mean as to my answer. I meant as to the 
history. Well, not to drag out a dead cat, but it is—— 

Mr. McHven. Since 1948, the adoption of the law. 

Mr. Herp. We have been living since 1948 in an expanding economy 
where there have been very unsatisfactory underwriting conditions 
obscured by rises in the market quotations on the securities and the 
financial end of the picture. But the reason I asked you whether I had 
a limit as to the geographical thing, I am old enough to have been 
very active in this business in 1929 when I think the third largest 
company in the United States went out of business because of insol- 
vency, and it was the outstanding rate cutter of that day. 

Mr. McHvuan. What I am speaking of now is under the present 
pattern of regulation which there is under the existing structure of 
rate regulation. 

Mr. Herp. I am not trying to duck your question, sir, but I don’t 
believe we have had the present pattern of rate regulation long enough 
for, and in the present economy, that is, the economy that we have 
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had which has been partly a postwar economy—I mean, we are stil] 
a bit on the rise—to answer your question, I do not know of any 
company up to this date that has suffered insolvency as a result of 
writing insurance inadequate or at a discounted rate. 

Mr. McHveu. Do you know of any companies that have suffered 
insolvency that have been in the bureau writing bureau rates ? 

Mr. Herp. My answer is “No,” but don’t accept that as there being 
none. I know of none. 

Mr. McHvuen. Have you ever heard of Preferred Accident Insur- 
ance Co. ? 

Mr. Herp. Iam sorry. I thought we were addressing ourselves to 
fire insurance and not strictly casualty. 

Mr. McHven. This business was written at bureau rates. 

Mr. Herp. I believe it was. And the troubles that it came a cropper 
on, sir, go back, I believe, to its prebureau days. 

Mr. McHvueu. Taking the State of Texas where you have a much 
more serious complete type of regulation and where you have the 
mandatory bureau concept employed, isn’t it true that, with this very 
stringent regulation, there have been more insolvencies there in the 
last, say, 10 or 12 years, than probably in all the rest of the States? 

Mr. Herp. Are you still confining your question to fire insurance 
business ? 

Mr. McHueu. Yes. 

Mr. Herp. I am not aware of an insolvency in Texas as having 
occurred to a fire company. That is, one that confined itself to the 
writing of fire insurance. 

Mr. McHveun. I suppose the more stringent regulations in Texas 
actually do deal with the casualty field. Therefore, I ask you whether 
or not in the casualty field, where the more strict regulations by the 
State exist, isn’t it true that there have been more insolvencies there 
than in any place else in the country ? 

Mr. Herp. I was under the impression that the philosophy, at least, 
that I have seen here was that the freedom of rating in the casualty 
field provided more competition than the fire field had and if this—— 

Mr. McHveu. With the exception of Texas. 

Mr. Herp. Well, I am not informed, sir, as to the casualty, the re- 
sults of casualty companies in Texas. 

Senator Keravuver. All right, sir. 

Mr. Herp. Shall I go on? 

Senator Kerauver. While we are on this subject, how are these 
reciprocal companies able to do quite well and charge less than the 
bureau members? Or let us put it the other way around. Why do 
you have to charge more? 

Mr. Herp. I think the major difference, sir, in their cost of mar- 
keting their product, that is, the products, is in the cost of distribu- 
tion, and in a great many instances the filings or the deviations are 
the difference between, shall we say, the standard rate some of them 
advertise and the independent rate is substantially the difference in 
the commission paid to producers. 

And in that connection, sir, I ought to say to you that within the 

ast 60 days, our type of company, the bureau company, if you please, 
ie embarked upon a program of meeting the direct writer competi- 
tion and filings are underway in several States now. 
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Senator Krrauver. I have heard you have been reducing insurance 
agents’ commissions. “Civ 

Mr. Herp. Well, for my type of company, which is a company that 
has subscribed consistently and supported the so-called American 
agency system, I believe that it would have been suicide say 2 or 3 or 4 
years ago to have embarked upon a program to meet the so-called 
direct-writer type of competition. I believe that with the inroads 
and with the expansion that that type of company has made, that the 
producer is in a much better frame of mind today to cooperate with 
our type of company in attempting to regain and recapture business 
that has been lost. 

Senator Kreravver. All right, sir. 

Mr. Herp. May I go on to the conclusion / 

Senator Kerauver. Yes, sir. 


ae 


CONCLUSIONS 


Mr. Herp. Since regulation cannot be permitted to stifle competi- 
tion, and since competition cannot be permitted to bankrupt the in- 
dustry, it must be obvious to all that the problem before the industry, 
before State insurance commissioners, before Congress, and before 
every thinking person concerned with the fire insurance industry is 
one of working out the proper balance between regulation in the 
interests of solvency and competition in the interests of consumer 
benefits. It should also be obvious that there are no easy answers to 
the problem of obtaining the proper balance and that a dogmatic 
approach must be based on the untenable assumption that one or the 
other, regulation or competition, has little or no role to play. Each 
problem that comes up in this industry should be analyzed against a 
double test. Will it decrease competition too far? Alternatively, 
will it impair effective regulation ? 

Measured against this dual standard I must say that, in my opinion, 
by and large, Public Law 15 has served and is still serving a useful 
purpose and Congress made no mistake in leaving the regulation of 
insurance to the States. That does not mean pertection in the past, 
no problems at the present, or a millennium for insurance in the 
future. But it does mean, I believe, that if we in the industry can 
avoid overemphasizing either regulation or competition at the expense 
of the other, a reasonable balance between the two can be achieved with 
all the public interest benefits of a sound, competitive industry. 

There is attached to this, Senator, the statement which you have 
already approved making a part of the record, I believe. 

Senator Kerauver. Yes. All of this material will be made a part 
of the record. 

(The material referred to may be found on p. 2274.) 

Senator Keravuver. That is a middle of the road approach you take 
in your conclusion. 

Mr. Herp. I don’t know whether that is a compliment or not. 

Senator Kerauver. We want to have competition and yet we don’t 
want our insurance companies to become involved in cutthroat war- 
fare so that they have to go out of business. 

_ I think it is a good thing to take a look at what is going on once 
in a while and maybe you can do a better job and the public can be 
educated to the problems. 
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Do you have any recommendations to make about improving the 
State rate regulatory laws? Of course, we are not legislating for the 
States, but I think it might be a matter of public interest. How about 
filings on automobile insurance? Do you think you ought to continue 
filings on automobile insurance? 

Mr. Herp. Well, Senator, I believe that if you are going to have 
effective regulation that there should be filings in some form or 
another on all forms of insurance written by at least my kind of 
company. 

Senator Keravver. Are you familiar with the California law? 

Mr. Herp. I am in a general sense, yes. 

Senator Keravuver. I don’t know that law too well, but I think any- 
body can file if they want to and the commissioner can review the 
rates. How do you think the California law works? Is it successful! 

Mr. Herp. Well, it hasn’t in my humble opinion run its course yet, 
I mean, the conclusion hasn’t been written there. As you probably 
know, and your staff, so long as the rates used are not unfairly dis- 
criminatory, I think within the purview of the Cartwright Act that 
the commissioner in general is obliged to permit them to be used. 
That is, there is no affirmative or prior approval necessary so far as I 

ow. 

Senator Kerauver. Mr. McHugh, do you have any other statement # 

Mr. McHvseun. Mr. Herd, on page 21 you suggest a basic principle 
which should guide the determination of the rate which should be 
charged. You state that no insurer shall be permitted to charge rates 
which are less than the sum of the loss figure plus reasonable expense 
plus a profit. You say no insurer should be permitted to charge such 
rates. 

Isn’t it true that for the past 2 or 3 years your companies in the 
fire and allied lines fields have been experiencing a substantial under- 
writing loss? 

Mr. Herp. Yes, and the rating law, as you know—we are still talk- 
ing about fire and property insurance? 

r. McHuau. Yes. 

Mr. Herp. It generally bases the experience on a 5-year average or 
on, say, an average experience over 5 consecutive years, and also pro- 
vides that there be taken into consideration in the adjustment of rates 
the trend act, and we do have, of course, very bad years, but some- 
times they will not discolor a 5-year period to where an adjustment 
in rates is indicated. If we have a very bad 2 or 3 or 4 or 5 years and 
the trend is not arrested, why, of course, we are impounding for in- 
creases in the rates just as hard as we can. 

Mr. McHveu. But if you applied this principle strictly, wouldn’t 
it be necessary for your company to come in and make applications 
for rate increases? 

Mr. Herp. Well, that is based, sir, on the average expense of all of 
the companies doing business in, we will say, the rating bureau that 
we are members of. 

Mr. McHvsen. So it is because of the fact that you act in concert 
through arating bureau. Is that what you are saying : 

Mr. Herp. No. What I am saying is that an individual company, 
a member of a rating bureau, could have a catastrophic loss, for in- 
stance, on one risk which would make its individual experience very 
bad, but it is the average experience of all the companies members 
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of that rating bureau over roughly a 5-year period that entitles them 
to come in and apply for an adjustment in rates. 

Mr. McHueun. I see. So what you are saying is that when a group 
of companies get together and average out their losses, their expenses, 
and their profits, they should be required to charge a rate which would 
cover all three items. 

Mr. Hurp. That depends, sir, on the—if they are members of a rat- 
ing bureau, yes. You qualified it. You said all companies members 
of a rating bureau. 

Mr. McHveu. Right. That is what you meant in this instance? 

Mr. Herp. Yes. 

Mr. McHvueu. You don’t mean any individual insurer? 

Mr. Herp. No. You said members of the bureau. 

Mr. McHucu. Your statement reads “no insurer.” You don’t 
really mean a single insurer, because if you did, inasmuch as you have 
had a substantial underwriting loss, you would be obliged to come be- 
fore the commission and ask for an increase. 

Mr. Herp. I didn’t interpret that statement as saying that the in- 
dividual company member of the rating bureau should go to the regu- 
latory authority and ask for a deviation upward in that class, no. 
That is correct. We will stand on the experience of the average. 

Mr. McHveu. So that this principle you are speaking of really ap- 
plies only to the companies that are in a rating bureau where it is 
possible to average out the three elements that go into the making of a 
rate. 

Mr. Herp. No. The principle is the statement, or the principle 
that I just 

Mr. McHveu. The principle in the statement, that no insurer shall 
be permitted to charge rates—— 

Mr. Herp. I wasn’t referring there solely to companies that are 
members of rating bureaus. 

Mr. McHueu. You would apply this to every company indi- 
vidually ? 

Mr. Herp. I would—no. I would apply it to any company that 
was making rates on its own experience. 

Mr. McHvgen. So in substance, then, you have a different standard, 
one for companies which apply the rate on the basis of their own ex- 
perience, and another for companies which are in a rating bureau 
which makes rates in concert. 

Mr. Herp. I believe, sir, that under the all-industry type of rating, 
if a company is permitted to provide it, it can satisfy the standards 
of the rating office to make its own independent filings. 

Mr. McHvucu. Now for that company individually, this statement 
you say would apply. 

Mr. Herp. I would say that if any company went in manifestly 
writing insurance at less than the standards provided, laid down 
against us as members of the rating bureau, that they should be re- 
quired to charge a rate that is reasonable and adequate and not un- 
fairly discriminatory. 

Mr. McHveu. Right. Such a principle would not be applicable, 
you say, to an individual company such as yours which files rates to a 
rating bureau where your demonstrated record has been an under- 
writing loss for the past 3 years. 
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Mr. Herp. That is beside the question that you asked because we, 
in becoming members of rating bureaus, take the average experience 
of all of the companies who are members of that bureau. We may 
have a better experience on the average or a worse experience on the 
average, but when we become members, we take the average of all 
the companies and abide by the final result. 

Mr. McHveu. I can only conclude that this principle that you are 
enunciating here applies only in the case of a company that computes 
its rates upon the basis of its own experience, overhead, and profit. 

Mr. Herp. If they fail to meet the standards of the act, which, 
of course 

Mr. McHueu. I am speaking of the principle which you have 
enunciated here. 

Mr. Herp. Well, the State authority, of course, is the initial word 
on whether or not the filings meet the standards of the rating act. 
And the principle that we have enunciated is that filing should meet 
the standards of the rating act, period. 

Mr. Kirrrim. Mr. Herd, just to clarify this point, when you are 
talking about the loss figure, you are not really talking about the loss 
figure of any one particular company. 

Mr. Herp. No. 

Mr. Kirrrm. You are really talking about an average loss figure 
based on the experience of companies generally. What Mr. McHugh 
is trying here to bring out is if you have one company that one year 
had a terrific loss and if they were to take their own figure as the loss 
figure, well, they would have to charge extremely high rates and 
could not compete with other companies. What you are really say- 
ing is that no company, in figuring out its rates, should be permitted 
to charge a rate that is below what the national average loss figure 
ne been or below what is established as a proper or average loss 

gure. 

Mr. Herp. I didn’t mean to convey that, sir. If I did, I failed to 
get my point across. 

Mr. Kirrrm. Do you mean each company should actually consider 
its own loss? 

Mr. Herp. No, sir. 

Mr. Cuumeris. Mr. Herd, let me try to get my impression of it and 
see if we can come to some conclusion on this. 

Let us take an independent producer of bread who sells bread at 17 
cents and he considers that as a profit. The A. & P. produces its own 
bread and sells it at 12 cents. They know they are going to lose money 
but they are trying to bring customers into the chainstores. They 
produce bread at 12 cents, either as a loss-leader or at a level where 
there is very little profit and so there is no use staying in business to 
make a profit. I thought that was what you were trying to show here, 
that if some insurer comes in and uses a figure where it is just going to 
be a recorded loss, he may have some other type of business where he 
can make it up. That is what I interpreted that statement to mean. 
I don’t know whether that isso. I think the record ought certainly to 
be clear because each of us has to report to our respective Senators 
who are not here to witness the actual hearing. 

Senator Krerauver. Let us give Mr. Herd a chance to answer. 

Mr. Herp. I see I failed to get the point across that I was intend- 
ing to convey, but when I used the words “demonstrable compliance” 
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with the standards of the applicable rating law, I was trying to em- 
brace in a few words just exactly what you have said. 

Mr. Cuumpris. What I have said. 

Mr. Herp. Yes. Now, getting back just to the case you used, if a 
company is unfortunate and has a much higher loss experience because 
of a catastrophe on an individual risk than the average, of course, it 
would be suicidal to go in and apply for an increase in the rates, and 
that is your point, I think. It isas broad as it islong It works both 

yays. But I do not want to leave the record or the committee with 
any impression that the specialty companies or the company that can 
comply with the standards of the Rating Act, not their interpretation 
of it but the actual interpretation of the intent of the act, that there is 
any objection on our part to that at all because there are discount mu- 
tuals and others that have been operating a hundred odd years and 
they will probably be with us another hundred years. 

Mr. Kirrrie. As I understood, you were recommending that all in- 
surance companies be asked to comply with the same standards. You 
were not trying to establish a different standard for members. 

Mr. Herp. It is just a question of the standards of the act. 

Mr. Krrrrie. Thank you very much. 

Senator Keravuver. Any other questions Mr. McHugh? 

Mr. McHvuen. Yes. 

Mr. Herd, with reference to your company’s attitude concerning 
the amount of competition that can take place by means of the deviation 
rules, I am interested in just what the attitude of your company has 
been in the State of Arkansas. 

We have here a letter from the Arkansas Inspection and Rating 
Bureau dated May 13, 1955, signed by the manager of that bureau, to 
the members of the board of governors, Arkansas Inspection Rating 
Bureau, re the Assurance Co. of America, request for a rate deviation. 
This reads in part: 

The above subscriber to the bureau recently requested permission to deviate 
20 percent downward on dwelling classes and 15 percent downward on all other 
classes, and for fire and all other perils. For the past 6 years the bureau has 
opposed deviations and the manager has appeared at all hearings held before the 
insurance department. Bureau counsel has also attended many of these hearings. 

This policy is followed by the bureau to fulfill its obligations to its members 
and subscribers to defend its own filings and by showing how such bureau rules 
and rates have been made. 

Senator, I would like to have this document admitted for our record 
with an attachment which is entitled “Memorandum of Arguments by 
the Arkansas Inspection Rating Bureau.” 

Senator Kerauver. Without objection, it will be made part of the 
record. 

(The documents referred to may be found on p. 2470.) 

Mr. Herp. Could I ask Mr. McHugh a question, sir? Is that in 
order ? 

Senator Kerauver. Yes, of course. 

Mr. Herp. I just wondered, does Arkansas have a compulsory mem- 
bership in the rating bureau ? 

Mr. McHvueu. Not that I know of. 

Mr. Herp. Well, I just fail to get the import but 

Mr. McHveun. I do not think so; no. 

I would like to read to you this letter in connection with the same 
matter, from Mr. George D. Suter, the assistant manager of the 
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Arkansas Inspection and Rating Bureau, to Mr. Bradford Smith, vice 
president, North America Co., dated May 23, 1955: 
Dear Mr. SmitrH: Mr. Plangman, the manager of the Arkansas Rating Burean, 


has asked me to reply to your letter of May 19, inasmuch as he is leaving the city 
today to be gone for several days. 


We have not seen a copy of the Journal of Commerce of May 19, mentioned in 
your letter, but we assume the contents of the article were similar to what 
appeared in the National Underwriter of May 12. The memorandum which we 
sent to the insurance department upon their request must be considered by us ag 
somewhat of a confidential nature and we do not feel that a copy should be 
furnished to our members and subscribers. 

We are under instructions from our board of governors to oppose all applica- 
tions of our members or subscribers for rate deviations and the memorandum 
merely contained information that we had verbally given the commissioner at 
the hearing which was held on the application of the Assurance Co. of America 
on April 12, 1955. 

I ask you, Mr. Herd, if a representative of your company or your 
group was not a member of the board of governors of the Arkansas 
Inspection and Rating Bureau at that time ¢ 

Mr. Herp, Without having a list, I would say it is safe to say yes, 
because the number of people available to sit on these committees out 
there is quite limited. 

Mr. McHugh, I think some people sitting here might get the impres- 
sion, when you say Assurance Co. of America, they might confuse it 
with the Insurance Co. of North America. The Assurance Co. of 
America is a subsidiary of the Northern Insurance Co. of New York 
having nothing to do with the Insurance Co. of North America. I 
think it only fair to clear that up, because their name has come into 
the record earlier. 

Mr. McHueu. Yes, it is only fair to get that straight in the record. 

Would you say that this attitude, to oppose all deviations, repre- 
sents the attitude of your company on this problem of competition by 
means of deviations? 

Mr. Herp. When you say all deviations, I would say the answer to 
that is “No.” If you would say there is a policy of opposing devia- 
tions where we felt that the end product did not comply with the 
standards of rating acts, where oe that we would hia tested 
it isa = of policy and compliance to find out just exactly where 
we stood. 

Mr. McHveu. Has your company seen fit to appear in administra- 
tive proceedings or to be engaged in litigation in which you have 
oepore deviations ? 

r. Herp. As a matter of policy, whenever there is any officer or 
any representative of ours who can be helpful in making a record in 
an administrative proceeding or in a hearing, whether it is before a 
commissioner or in a formal, legal proceeding, we have always lent our 
support in the same way that I am down here today. 

r. McHuen. You take the position, I understand, in your state- 
ment, that you believe that it is the right of the competitor to be 
recognized as an aggrieved party in a proceeding challenging the right 
of some other company to sell insurance at a lower rate ¢ 

Mr. Herp. I would leave the determination to the court as to 
whether we were within our rights or not. Very often, I think the 
record that is made, even though you lose, is a very important thing 
to have at hand, if what we suspect and fear might result as a result 
of these activities does come about. 
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Mr. McHvueu. Mr. Herd, more opecifically, does the America Fore 
Co. take the position that it has a right to be heard, to come in and 
oppose the right of another company to sell insurance at a lower rate? 

r. Herp. I think that would depend upon the particular circum- 
stances—the State, the area, the class of business. If we were not 
writing that class of business, I do not think we would have a right to 
come in and oppose somebody else as, say, livestock insurance, or some- 
thing like that. ’ 

Mr. McHueu. There have been cases where you have done it, have 
there not ? 

Mr. Herp. Not to my knowledge. : 

Mr. McHueu. You say there has been no case where the America 
Fore has exercised a right to come in in an administrative proceeding, 
or to become involved in a lawsuit, in which you have challenged the 
right of another company to sell insurance at a lower rate? 

r. Herp. No, I did not say that. I did not say that, and I do not 
think that you stated that. 

Senator Kerauver. As I understand, you said you did not know of 
any instances where you had intervened when they were not selling the 
same kind of insurance you were. 

Mr. Herp. I think, Mr. McHugh, that where the contemplated 
action did not impinge on some activity of ours, to give an extreme 
case or type of insurance, we have no interest whatsoever, directly or 
indirectly, in the writing of title insurance. If someone wanted to 
make a filing on that, I do not think we could go in or would attempt 
to go in as an aggrieved party. But if there were some action contem- 
plated on filing which we felt was inimical to an interest that we had, 
and we wanted to get the ground rules defined, we probably would go 
in as an aggrieved party to find out what the score is. 

Senator Keravuver. i notice here that you are talking about profits 
and what you call underwriting profits or underwriting loss, and you 
have underwriting companies in your bureaus who have had an under- 
writing loss during the past 5 years, according to this statement. 

Will you explain why it is that you do not include your profit on 
mvestments, when you are making filings, upon which the commis- 
sioners base rates? 

In the first place, if you include your investments along with your 
underwriting loss and profits, how would these companies come out? 

Mr. Herp. During the past few years? 

Senator Keravver. Yes. 

Mr. Herp. I think I have in the record, sir, a statement to the effect 
that since the end of World War II, and with the added impetus of 
the Korean situation, we have been in an inflationary period where 
most companies have had a very substantial increase in the market 
quotations of their securities, and in addition to that, probably some 
noticeable increase in the investment income from those securities. 
That has had a tendency, I think, to obscure the real business that we 
are in. That is the underwriting business, and it is as broad as it is 
long, of course. 

If there is any rationale by which the investment income and the 
financial results, the profit realized, capital gains on sales of securities, 
and that sort of thing, were to be reflected in the price that the public 
pays for indemnity, for instance, in the type of market that we have 

een in in the past 10 or 20 years, that would be one story. 
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If you can turn your mind back to 1929 and the insurance com- 
panies’ attempt to reflect their results on the investment side of their 
picture, with the RFC bailing some of them out, and others, and 
charge the public with—— é 

Senator Krerauver. The big bulk of your income is from invest- 
ments, is it not? 

Mr. Herp. The bulk of my company ? 

Senator Keravver. Of your company and other bureau companies? 

Mr. Herp. It is not, as the trite saying is that is going around, 
Senator, we did not plan it that way. 

Senator Kerauver. But is that true? 

Mr. Herp. Yes, it happens to have been true the past 5 years. In 
1949, which is probably one of the most profitable underwriting years 
that the business has had in the past 25, and for a 3- or 4-year period 
the companies had an underwriting profit on a statutory basis, o 
about 5 percent of premiums written, and as president of the national 
board, I was pleased with that. 

Senator Krerauver. Are there any other questions ? 

Mr. Peck. Mr. Herd, this morning we had some brief discussion 
of the deviating procedures from the rating laws. There seemed to 
be a certain amount of agreement that a clarification of the deviating 
route would be desirable. Do you believe, sir, that a clarification of 
the method of deviating would result in a simplification of the process? 
By that, I mean a simplification from the point of view of all parties 
concerned—the bureau companies, the rating bureaus, and the de- 
viating companies. Do you believe it would achieve a simplification 
of it? 

Mr. Herp. Mr. Peck, are you asking from the viewpoint of pos- 
sible amendments to the 

Mr. Pecx. Not necessarily sir, I am asking with a viewpoint to try- 
ing to achieve some agreement between those who say that the de- 
viating route is difficult and those who say that the deviating route is 
not so difficult as it is alleged to be. Perhaps a judicial determination. 
might serve to clarify the situation. 

Mr. Herp. Oh, there may be one of two, or two decisions shortly. 
There may be now, since we have been here, a decision that could 
change that picture very quickly. Once the ground rules have been 
laid, that is all that 

Mr. Peck. It would make it easier for all concerned ? 

Mr. Herp. It could be, depending on what the decision is and 
whether or not it is appealed. I do not know whether it is a court 
of last resort or not. 

Mr. Pecx. I think you have answered the question. 

Thank you very much, sir. 

Mr. Rosenman. Mr. Herd, I want to clear the record up on the 
national board’s statement. On page 2, under the heading of “his- 
tory,” you make a comment there that in 1877 the national board 
abandoned the practice of fixing its rates for agents’ or brokers’ com- 
missions. 

Well, to clear the record up, this existed, actually, until 1917, when 
the board had certain jurisdiction over, or claimed part of its pur- 
poses in making the rates or fixing commissions? I refer to the fact 
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that in 1917, in the present language in the constitution of the na- 
tional board, that was amended or put in there? 

Mr. Berry. May I answer that? 

Mr. Rosenman. Surely, Mr. Berry. 

Mr. Berry. I once prepared a memorandum on that, Mr. Rosen- 

an. 
3 RosenMAN. I used that memorandum as a basis for my in- 

uiry. 
; Mr. Berry. I think the constitution is silent on it between the time 
it was taken out and 1917. Then they clear the way beyond question 
by putting that amendment in. 

Mr. Rosenman. According to the chairman of the committee that 
submitted it: 

It is recommended to the committee that we introduce a provision exclud- 


ing from our purposes the making of rates and fixing the compensation to 
agents. 


In lieu of that was inserted: 


The board shall not have nor exercise jurisdiction or control over rates of 
premiums chargeable for insurance or commissions, or compensation to be paid 
to agents and brokers. 

That was in 1917. 

Mr. Berry. We could agree on that, but I would like the record to 
show also that before 1917 and after 1877, the minutes of the board 
will show that they had intended to give it up whether they had 
changed the constitution or not. 

Mr. Ros—ENMAN. As to the commission of agents or brokers ? 

Mr. Berry. I think so. 

Mr. Rosenman. But not as to the other factors, as to jurisdiction 
or control over rates of premiums charged for insurance. 

Mr. Berry. Well, I thought they had intended to give that up, 
too, back there. 

Mr. Rosenman. Well, this is an excellent memorandum, Mr. Berry. 
In fact, in April, April 7, 1954, the officers committee—let me ask one 
question first. 

Is it your contention that the board does not have any jurisdiction 
over rates ? 

Mr. Berry. Yes. 

Mr. Rosenman. Does not have or exercise jurisdiction over rates 
of premium chargeable for insurance, quoted from the constitution of 
the national board ? 

Mr. Berry. Yes. 

Mr. Rosenman. Is it not a fact that the officers committee unani- 
mously agreed that the charge of the special committee of March 10 
was beyond the jurisdiction of the national board, and, in fact, that 
it doubled the rates? 

Mr. Berry. I do not know what the basis of it was, but it did unani- 
mously agree, and I think Mr. Herd was one of those officers, by the 
way, which tends to clarify his position on the committee assignment. 

Mr. Rosenman. This was 1954. Mr. Herd was not in office until 
1955. He was at that time on a special committee. At that time, it 
was the unanimous view of the officers that this is not a proper sub- 
ject to come before the national board. For that reason, this special 
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meeting of the executive committee had been called again to consider 
the matter. The officers had concluded that the special committee set 
up to deal with the question of partial subscribership, described here 
as a threat to the existence of the industry, would affect rates, and 
therefore the national board did not have any jurisdiction. 

At that time, as I understand, you wrote the memorandum er. 
plaining why they did have jurdisdiction. 

Mr. Berry. I think this is correct. 

Mr. Rosenman. In this memorandum, is it not true that you 
through the history of the national board and show that up until and 
including the local rating laws, the national board did, in effect, deal 
with rates or factors affecting rates ? 

Mr. Berry. Well, I shall stand on the record and whatever the 
memorandum shows. My recollection is that the national board got 
out of it in 1878. It was so understood, and the action in 1917 was 
to remove any question about it. But I do not want to labor the 
point, unless you care to. 

Mr. Rosenman. No. 

a Berry. We have not had anything to do with it, certainly, since 
1917. 

Mr. Rosenman. All right. 

Mr. Berry, on the question of constitution, you make the point that 
any stock insurance company writing fire insurance in the United 
States may apply for membership. Does that mean that any stock 
insurance company, even a member of a competing trade association, 
would be accepted to membership ? 

Mr. Berry. I do not know that that question has ever come up. I 
thought that we might be asked that question, and I asked the general 
manager if anybody had ever been turned down. He tells me that 
in the last 5 years, 58 companies have applied for membership. I 
think one was turned down, and I think their board of directors was 
largely associated with mutuals and cooperatives. 

Mr. Rosenman. You are talking about stock companies? 

Mr. Berry. Yes. 

Mr. Rosenman. Could you say that any stock company from e 
competing organization could join the national board? I am not say- 
ing applied, but would be accepted ? 

r. Berry. I think so. The general manager just whispered that 
we have members of the national board now who are members of 
competing trade associations. 

Mr. Rosenman. I am referring to subsequent to 1956, when the 
constitution was amended. 

I would like to read from the committee of laws on amendments: 

It was further recommended that the constitution be amended to restrict 
membership in the National Board of Fire Underwriters to capital stock insur- 
ance companies that are not members of a competing trade organization. It 
was the view of general counsel that such a move would not present any legal 
problem. 

Was it not a fact that the constitution was amended to give the ex- 
ecutive committee complete veto power over membership applications? 
Mr. Berry. I have forgotten. Was that amendment adopted? 

Mr. Rosenman. I think it was adopted in 1956. 

Mr. Berry. I do not know. 
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Mr. Rosenman. I would like to read from another amendment—— 

Senator Kerauver. Well, suppose, Mr. Berry, you find out if this 
was adopted and the reason it was. 

Mr. Berry. I shall find out whether it was adopted, Senator. The 
general manager tells me he believes it was not. 

Mr. Rosenman. Not in those words, but in effect, it was adopted to 
the point that the executive committee shall have the power to fix by 
regulation the qualification of a stock insurance company for mem- 
bership or continuation of membership on the board. 

You will note that it says, “Shall be restricted as suggested in the 
resolution of the executive committee,” but provides a power by which 
membership may be restricted if the executive committee so chooses. 

Mr. Berry. That is correct. 

Mr. Rosenman. Thank you, Mr. Berry. , 

Senator Krerauver. You have rejected one stock company appli- 
cant; is that correct ? 

Mr. Berry. Correct, sir. 

Senator Kerauver. Since this was passed. 

Mr. Berry. That is right. 

Senator Keravver. All right. 

Is there anything else? 

Mr. McHveu. I have just one other matter, Senator. 

Senator Keravver. All right, Mr. McHugh. 

Mr. McHvuen. Mr. Herd, the principal thrust of the inquiry of this 
committee has been to the effectiveness of State regulation of the in- 
surance industry. The subcommittee does not pretend to be tax 
experts, but a problem has arisen which has been brought to our 
attention as the result of a memorandum which you have made avail- 
able to us. I am wondering if you could give us some light on this 

roblem. It is a memorandum from Mr. Ray Hughes to J. Raymond 

erry, dated mec one 18, 1957. The subject is James F. Crafts’ 
letter of September 16 in reference to catastrophe reserve study. It 
reads: 


Copies of this study were submitted to the staff of the Congressional Joint 
Committee on Internal Revenue Taxation under date of December 5, 1956. 
Receipt of the catastrophe reserve study was acknowledged by Mr. Colin F. 
Stam, chief of staff. 


The memorandum goes on: 


[Mr. Stam has advised us] “We shall give the matter careful study and con- 
tact yon in the future. As of the present time, the tax committees of Congress 
have not indicated any intention of undertaking a tax bill to deal with the sort 
of amendments that you propose.” Under date of January 24, 1957, we acknowl- 
edged Mr. Stam’s reply. We stated that we would be very happy to discuss the 
matter with him when he so desired. We have heard nothing further from Mr. 
Stam to date, and do not anticipate that we shall in the future. 

I would like to call to your attention that under the 1954 Internal Revenue 
Code, insurance companies are receiving a far greater measure of tax relief 
than they have ever received before under the net operating loss deduction and 
carryover provisions of the code. The measure of this tax relief is so great that 
in some cases where companies report an operating profit for a given year, they 
are able to receive tax refunds by reason of showing a net operating loss on 
their tax returns for such years. 

My own feeling is that the present is not an opportune time to seek further 
tax relief. When the Treasury Department learns of the many millions of 
dollars paid out in tax refunds to insurance companies and the aggregate loss 
of revenue involved listed in 1956 and possibly subsequent years of net operating 
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losses, we shall have our hands full opposing legislation that will deny to our 
operating companies the present net operating loss deduction benefits now con- 


tained in the code. 

(The text of this memorandum appears at p. 2473.) 

Specifically, I wonder if you could explain how it is possible that 
a company can show net operating profits and still be able, in some 
manner, to take advantage of this as a net operating loss for the pur. 
pose of receiving tax benefits ? 

Mr. Berry. I think Mr. Hughes is here, and he can explain it better 
thanIcan. May wehave Mr. Hughes come up? 

Senator Kerauver. Let us have a brief word from Mr. Hughes. 

Mr. Huaues. My name is Ray Hughes. I am assistant to the gen- 
eral counsel for the National Board of Fire Underwriters. 

The question that you ask, Mr. McHugh, comes about through the 
dividends receiving credit that insurance companies and everybody 
else receives under the tax laws. In other words, if you have an 85- 
percent dividend, you receive credit. Now, all companies have that, 
and actually, their tax return takes in the net. Now, those dividends 
have been subject to taxation before. By reason of that, a company 
can and sometimes does find itself in a position where they will have 
an economic profit but a taxable loss. That is all I was trying to say. 

Senator Keravver. I still do not understand that. 

Mr. Hueues. Well, Senator, all companies, including insurance 
companies, report dividends received. They receive an 85-percent 
credit. 

Senator Keravver. An 85-percent credit on dividends on stocks 
and bonds? 

Mr. Herp. On domestic companies only. 

Senator Kerauver. That is what? 

Mr. Hucues. That is the 85-percent credit on dividends of domestic 
companies. 

Now, insurance companies, of course, probably do have sizable in- 
vestments in stocks—at least, some of them do. By reason of that, 
this situation comes about. 

Now, it is a situation that companies are not happy about. They 
would much prefer to have an underwriting profit and have no situa- 
tion where they would be in the loss carryover category, but due to 
underwriting results in recent years, that situation has come about. 
It would apply equally to any other type of business that found it- 
self in the same position that insurance companies have found them- 
selves in the last fow years. 

Senator Kerauver. You mean by virtue of the dividends, you have 
an operating profit, but when you take a deduction of 85 percent of 
dividends, which is available to all insurance companies, then you may 
have an operating loss; is that it? 

Mr. Hueues. An operating loss, yes, sir. 

Senator Keravuver. All right, I think that explains it. 

Thank you, sir. 

I think that in fairness to Mr. Vincent, we should hear from him on 
the matter about what had happened before the commissioner at 
Harrisburg, with reference to the city of Philadelphia. 

Mr. Vincent. Mr. Chairman and gentlemen, I did not understand 
about Harrisburg. 
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Senator Keravuver. Rather more particularly, the statement of Fire 
Commissioner McNamee that he had tried to get help and to find out 
what was wrong. Did you find out ? 

Mr. Vincent. This is Lewis A. Vincent, general manager of the 
National Board of Fire Underwriters. I believe that in Commis- 
sioner McNamee’s statement yesterday, he referred to some request 
that he made in 1952 for information relative to the details of grading 
made by the national board on behalf of the city of Philadelphia. 

Senator Kerauver. He says that they downgraded Philadelphia 
from class 2 to class 4, and then apparently, in 1952 or 1953, the fire 
commissioner asked for a list of deficiencies so that they could be 
corrected and Philadelphia could move back up the ladder. Mr. 
McNamee said: 


It took us almost 3 years to get the list. Meanwhile, we spent millions of 
dollars buying the best available firefighting equipment— 
and so forth, and he continued : 

In early 1953, we asked the Middle Department Association of Fire Under- 
writers to give the Philadelphia Fire Department a list of the worst 100 risks in 
the city— 
and so forth. 

Mr. Vincent. Speaking about the grading, Mr. Chairman, we 
checked this morning, and we find that the Middle Department Rating 
Association, which had the results of our grading—we furnished that 
to them as soon as it was complete—conferred with the department 
heads of the city of Philadelphia. That would be your commissioners 
of fire, water, and similar. 

Shortly after that request, which Commissioner McNamee referred 
to yesterday, the entire day was spent discussing in detail the rate. 
Subsequent to that, we were requested to make another checkup sur- 
vey, and in 1953, the complete new grading was furnished to the 
various departments of the city of Philadelphia. 

Now, I might add that that was all handled by the Middle Depart- 
ment Rating Association, because up until 1955, any matters resulting 
in discussions with the city officials of grading results would be han- 
dled by the local bureau. 

Since 1955, the national board has been handling such discussions 
on the cities which we surveyed so as to have a more direct contact 
and be able to have the men who are actually on the job hold discus- 
sions with the city. 

In 1956, when our report on the city of Philadelphia was made, we 
sent the entire grading to the city within 2 weeks after the report was 
completed. 

Senator Kerauver. That was in 1956? 

Mr. Vincent. Yes, sir. 

Senator Keravver. If you sent them anything prior to that time, 
apparently this commissioner did not know anything about it. 

Mr. Vincent. That was the thing we could not understand, be- 
cause the Middle Department Rating Bureau held a full-day confer- 
ence with the various department heads in Philadelphia, either late 
in 1952 or early in 1953. Then, when our 1953 grading was com- 
plete, the middle department sent the new grading to the officials. I 
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do not know just to whom those were addressed, but that was the 
information we collected this morning. 

Senator Kerauver. What he wanted to know was what the troubles 
were so that he could improve them. 

Mr. Vincent. That would be the use of the grading, Mr, Chairman, 
because the grading would show the points of deficiency assigned to 
the various conditions which would bear improvement and show what 
would be improved in the grading by accomplishing those corrections, 

Senator Keravver. Allright. 

Is there anything else? 

Mr. McHueu. Nothing more, Senator. 

Senator Kerauver. Mr. Berry said something about another 
gentleman. 

Mr. Berry. I think Iknow, Senator. Dr. Finnegan, of the actuarial 
bureau. 

Senator Krerauver. As to the expense items and their meaning. 

Mr. Berry. May I present Dr. Finnegan, who heads our actuarial 
department ? 

enator Krrauver. If Dr. Finnegan wants to say anything about 
it, he may do so. 

Mr. Frynecan. I would, Senator Kefauver, like to say something. 
I am Joseph H. Finnegan, manager of the actuarial bureau of the 
National Board of Fire Underwriters. By way of introduction, I 
might say that the national board is one of the three statistical agents 
of all but three States. The NATIT is the second, and Mutual Asso- 
ciation Advisory Section is the third. We all use the same code, so 
that the figures, when compiled by each organization, can be put 
together if the rating bureau sees any need for doing it. 

The data that we receive can be reconciled to the totals in the annual 
statements which each company provides to each insurance department 
for its writings during any given year. Weare very careful that those 
figures do balance. Differences arise, and whenever they do, we go to 
great trouble to communicate with the companies, and we get written 
instructions from them explaining the differences. 

Coming now specifically to the statements which were made yester- 
day 

Senator Keravver. Mr. Berger testified that you said that the 
expense information was unreliable. He read from some report. 

Mr. Frynecan. Yes, those words are substantially true, but they 
do not apply to the subject of expense figures in total. The national 
board developed a statistical plan for expenses which can be reconciled 
exactly to the expense exhibits which are filed with the respective 
States. In collecting those figures, the national board sent out or 
sends out forms to its subscriber companies. We ask the companies 
to do something like the following: 

We tell them, any commissions that you can assign to a given State, 
assign them, or any tax licenses or fees that you can assign to any 
given State, assign them. Any boards or bureaus you can conven- 
lently assign, assign. Any expenses which you cannot specifically 
assign, you may report to us—that is, the national board—on a country- 
wide basis, and we apportion that unallocated amount to the various 
States on the basis of premium volume. 
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Now, the expense figure that we set out to produce, and the expense 
figure which we believe is reliable, is the one which we supply to 
bureaus and to departments on the totality figure and on the total 
expenses for doing fire business in any given year, and then the total 
figure for doing any extended governing in any given year. 

Senator Keravuver. Mr. Finnegan, can we get to the point ? 

Mr. Frnnecan. I am coming to that now, Senator. 

The difficulty arose because Mr. Berger—that is, for the Philadel- 
phia matter wanted our figures which were reported to us for com- 
missions. He wanted the figures which were reported for boards and 
bureaus and all the other ones. They were actually supplied when 
the insurance department demanded them. In supplying them, he 
stated that we had no confidence that the figure we showed for com- 
missions really represented commissons. The same applies to the 
other parts. 

I can sum it all up by saying that the comments I made pertained 
to the individual component parts taken by themselves. I clearly 
stated to Philadelphia that we had full confidence in the total figure 
which set out to produce. 

Senator Keravuver. So what the report says, then, that you did 
not have any confidence in these particular figures, is correct. 

Mr. Finnecan. When applied to the component parts, that is, of 
the statistical plan for expenses. 

Senator Keravver. I do not see how you reached a total that you 
relied upon if the component parts were unreliable. 

Mr. Finnecan. Well, we have the component parts, and then there 
is the share of the unallocated, which must be added in, too. We do 
not know what the share—to pick Pennsylvania—the share of the 
unallocated in Pennsylvania, goes into commissions, into taxes, into 
boards and bureaus, or where it goes. 

Now that comprises 30 percent of the total. Until we know which 
schedule that 30 percent goes to, we cannot have any confidence in the 
figures for the respective schedules. 

Senator Keravver. All right, sir, thank you. 

Mr. Kirrrte. Mr. Chairman, may I ask a question ? 

Senator Keravver. All right, sir. I know these gentlemen are anx- 
ious to get away. 

Mr. Kirrri. Let me just ask one question which relates to things 
which came up here yesterday. 

Public Law 15 is based on the assumption that the States will be 
able effectively to control the activities of insurance companies to 
prevent antitrust practices. One of the things that came up yesterday 
was really how powerful is the local State insurance commissioner in 
examining and evaluating any of the information, any of the rate 
filings, that come before him. We learned yesterday that the Inter- 
Regional Conference provides all kinds of standards to the local rat- 
ing bureaus. I notice that you are acting statistical agents to the 
insurance commissioners. 

I would like to stress this point. I am certain that Senator Wiley, 
whom I represent here, would like to keep any control and any super- 
vision on the State level if the States can effectively do it. But if the 
States are not able to properly supervise and control and evaluate 
information in these matters, then, naturally, there will be a claim 
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that only the Federal Government should do this. The real question 
is this. All the information, all the statistics that reach the rating 
bureaus, that reach the State insur ance commissioners, come from the 
industry side. Is there any way in which the State insurance com- 
missioners could be helped in finding sources which would enable 
him to evaluate some of this information independently ? 

Mr. Herp. Is it Mr. Kittrie? 

Mr. Kirrrie. Yes. 

Mr. Herp. Were you addressing the question to me, sir? 

Mr. Krrrrir. Yes, I was. 

Mr. Herp. You asked about power. The power of licensing and the 
power of visitation, two of the powers that the insurance commis- 
sioners have, are very, very potent. I have been on the receiving end 
of show-cause orders a few times, and you jump to attention “quite 
hurriedly. The insurance departments do cooperate by regions. They 
have a convention form of examination, and they are in our office all 
of the time, practically, around the year, year after year, and they 
do a good job. 

I do not know whether you have read a report on examination of 
local insurance departments or convention, but it is a thorough job. 
I know of no reason, to answer your question, why the insurance de- 
partments, under existing law, in any and all States, do not today 
have the power to get at any information they think they need to do 
the job, whether it has to do with statistics, has to do with public 
statements, has to do with the solvency, financial condition of the 
companies, their practices, and the rest of it. They have the power, 
and they are exercising it, as I see it, in the public interest. 

Have I answered your question, sir? 

Mr. Kirrrre. You have. The real problem that troubles me is this. 
This is one field where rates, where everything else, depends very much 
on the use of statistics, on technical data. U nless you have somebody 
that can help you evaluate this technical data that is being submitted 
to you from other sources, you are completely powerless. Tf you have 

to take these statistics for what they are and you are not able to go 
beyond them, how effective can you be ? 

Mr. Herp. Well, the insurance departments, sir, even if in their own 
particular States they do not have the talent readily available because, 
say, the budget does not provide for that type of talent, they have 
not been reluctant to seeking assistance to get at the facts from States 
that do have the talent. And they do get in and, as you know, examine 
the rating and oo bureaus, the rating bureaus, and make a 
very thorough check. They go from that to what they consider to be 


abuses by any companies they may happen to pick up in checking. 
The follow right through. 


Mr. Kirrrte. Thank you. 

Senator Kerauver. Mr. Herd, Mr. Berry and Mr. Vincent, we thank 
you very much for coming to give us your testimony and cooperation. 

We shall stand in recess until Tuesday at 10 o’clock, at which time 
Senator Carroll will preside. 

Mr. Berry. Mr. Chairman, may the national board have a list of 
any exhibits that are introduced in evidence that would affect the 
national board so that if there is something that we feel necessary to 
answer, we can answer it with a supplementary memorandum ? 
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Senator Krerauver. Yes, you may. This will be a public record, 
and I know Mr. McHugh and others of the staff will cooperate with 
you. 

Mr. Berry. Thank you very much. 

Mr. Herp. I would like to thank you, sir, and the people sitting on 
poth the left and the right, for hearing us today. 

Senator Kerauver. Thank you, sir. 

(Whereupon, at 3:55 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Tuesday, August 18, 1959.) 











CQjq¢e'a@s 
an a 
an 

Co 2 


pl 
ST 


THE INSURANCE INDUSTRY 


TUESDAY, AUGUST 18, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:15 a.m., in the 
caucus room, Senate Office Building, Senator John A. Carroll 
presiding. 

Present : Senator Carroll. 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for the minority; Theodore T. Peck, special counsel for the 
minority; Nicholas N. Kittrie, special counsel for the minority; 
Gareth M. Neville, assistant counsel; Wilbur D. Sparks, attorney; 
Louis Rosenman, attorney; Paul S. Green, editorial director; and 
Gladys E. Montier, clerk. 

Senator Carrot. The committee will come to order. 

The first witness is Mr. Kent Parker. Will you step forward, 
please, and be seated ? 


STATEMENT OF KENT H. PARKER, MANAGER, WESTERN ACTU- 
ARIAL BUREAU, CHICAGO, ILL., ACCOMPANIED BY JOHN P. 
BARNES, COUNSEL 


Mr. Parker. I would like to introduce, Senator, my counsel, Mr. 
John P. Barnes of Chicago. 

Senator Carrotyt. You may be seated alongside Mr. Parker, Mr. 
Barnes. 

Mr. Parker, these are the closing weeks of the session, and we are 
driving hard on very important legislation. Normally, the Congress 
does not permit committees to sit in the closing days. So I do not 
know whether they will permit us to carry on with this hearing. 

I observe that you have a 56-page statement. 

Mr. Parker. My suggestion, Senator, is that I read parts of this, 
which I think are particularly germane, and then digest or paraphrase 
certain of the other items in an effort to assist the committee in its 
time schedule. I shall be glad to do that, and then have—— 

Senator Carrot. I think that will be very helpful to us, and of 
course, the entire statement will be printed as if read. It will be very 
helpful if you will summarize your statement because, to be frank, 
I have another very important meeting of the Interior Committee. 
This hearing is, of course, also important; this is what happens to us 
when meetings take place at the same time in the closing weeks of 
the session. I hope you will understand. 
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Now, let me ask Mr. McHugh, do we have other witnesses? 

Mr. McHucu. We have one other witness scheduled, Senator, Mr, 
White, on behalf of the National Association of Insurance A gents, 
He has advised me this morning that his statement can probably be 
condensed to about 20 minutes. 

Senator Carrotu. I want to make it very clear to all the witnesses 
who have taken their time to come here with their counsel and pre- 
pare their statements that we are not trying to shut you off at all. 
We shall give you as much time as we can under the circumstances, 
but I hope you will understand. 

All right, Mr. Parker, if you will proceed. 

Mr. Parker. My name is Kent H. Parker. I am manager of the 
Western Actuarial Bureau, located in Chicago, Ill. I am appearing 
here at the request of the subcommittee to present the views of our 
organization on matters which have been under consideration in pre- 
vious hearings, and to outline our opinion on various rate and rate 
regulation problems. 

The bureau is an advisory organization, qualified as such under 
the regulatory laws of each State, and furnishes, in an advisory capac- 
ity, actuarial, schedule, and technical services to the fire rating organi- 
zation in 20 States. The principal area in which we furnish such 
services to the rating organizations is what is roughly described as the 
Middle West. 

I shall then, Senator skip several pages here, where I have described 
the function and operation of our office, which I think will be quite 
clear to anyone reading the statement, and turn to page 4 of the 
statement, on fire insurance rating and rate regulation. 

Senator Carrotu. At this point, may I ask Mr. McHugh, counsel 
for the subcommittee, whether in these first four pages, he will want 
to direct some question to the witness. 

Mr. McHveu. I think there are some questions, Senator, in this 
connection, primarily for the reason that the subcommittee has an- 
nounced that it is concerned about the role played by advisory organi- 
zations. We might explore with Mr. Parker just what the Western 
Actuarial Bureau does, how it is constituted, and what its relationship 
is with the various State rating bureaus. 

Mr. Parker. Well, I shall be happy to elaborate on any point. I 
am beginning to feel that perhaps as I try to stay in the time schedule, 
it is going to be a little difficult. On the other hand, I shall be happy, 
of course, to answer any question. Perhaps I should, then, digest 
these four pages, or do you wish to ask some questions on them ¢ 

Mr. McHueu. Perhaps we can explore it by means of question and 
answer. 

Mr. Parker, the Western Actuarial Bureau is qualified as an advis- 
ory organization, is that correct ? 

Mr. Parker. In every one of the 20 States except Missouri, which 
has no provision under the fire law for an advisory organization. 

Mr. McHveu. You are qualified to render your technical service in 
some 20 States, is that right ? 

Mr. Parker. I think we are qualified, of course, in all States, but 
we are qualified as an advisory organization in 19 of the 20 States. 

Mr. McHucu. Does the Western Actuarial Bureau make rates? 


ee a 





eS 
ll. 


S 


he 
ig 
ur 


te 


he 


is- 
ich 
> in 


but 


THE INSURANCE INDUSTRY 1687 

Mr. Parker. No, it does not, it is an advisory organization; a 
schedule, technical, engineering, and other type of technical organiza- 
tion, and it is not a rating organization. 

Mr. McHvueu. Then you submit advice and recommendations only 
tosome 19 State rating bureaus that you advise ? 

Mr. Parker. There are 15 bureaus in these particular States to 
which we are an advisory organization. 

Mr. McHven. In 19 different States? 

Mr. Parker. Because certain of the bureaus in territories like the 
Dakotas, the bureau serves Minnesota and North and South Dakota— 
those States have such a small amount of property, relatively, that a 
rating organization could hardly staff itself economically, based upon 
the premiums in that State, so they can serve and give a very qualified 
service by a single rating organization serving the three States, al- 
though the rates are predicated in each State upon the State experience. 

Mr. McHven. Do I understand that the Western Actuarial Bureau 
does submit to the various State rating bureaus that you advise sched- 
ules which are part of what is known as the Dean Analytic System ? 

Mr. Parker. That is right. That is, I think, our primary function, 
Mr. McHugh, to study fire hazard and translate the results of that 
study into a system of rating, and not only the analytic system it- 
self, which is the principal fire rating instrument used and adopted 
by the rating bureau in each of these States, but also schedules for 
measuring fire hazard or fire and explosion hazard of many other, 
what we term “special hazard types of properties,” such as petroleum 
properties, petro-chemical risks, and so on. 

Mr. McH ved. Is it true that the Dean Analytic System, which you 
say you make available to the various State rating bureaus, is the 
basic component part of the rates which are actually made or filed by 
the rating bureau? 

Mr. Parxer. That is what the bureau has adopted and filed as the 
general rating system, for what we term in our business “unsprinkled 
classes of risks.” As I say, it covers most of those general types of 
risks that you encounter, or a bureau encounters, but there are addi- 
tional schedules that they adopt and file and must receive approval on 
in order to have a complete method of rating in their particular area. 

Mr. McHvuen. Do the various State rating bureaus actually file these 
schedules which you submit to them ? 

Mr. Parker. That is correct. Before they can apply a schedule, 
they must not only consider it, of course, but must also present it for 
filing to the State regulatory body, and either receive approval, or 
else the State does not disapprove. Of course, the laws, some of them, 

rovide one way, that you must have affirmative approval; other 
aws provide only in regard to disapproval, and it is considered ap- 
proved if not disapproved. 

Mr. McHucn. Do I understand that the rating bureau actually files 
ne aoeeeenen which are submitted to them by the Western Actuarial 

ureau ? 

Mr. Parker. If they see fit. If the schedule does not accomplish 
what they feel is necessary to be accomplished in their particular 


ae problem, they will not necessarily submit it for filing to the 
tate. 
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Mr. McHvueu. Were those schedules that you submit to the various 
State rating bureaus ever rejected by the State rating bureaus? 

Mr. Parker. Yes, they are; not too often, but sometimes. 

Mr. McHveun. Can you tell the committee how many times in the 
past 10 years recommendations concerning use of rating schedules 
submitted by the Western Actuarial Bureau to any of the State rating 
bureaus have been rejected ? 

Mr. Parker. Well, it is not a common occurrence, Mr. McHugh, if 
you speak in that sense, because I think after the 50 years or so in 
which our office has worked in this type of field, it would be a rather 
strange thing if we were not qualified from a technical standpoint to 
do the type of work which we are expected to be doing. But I can 
assure the subcommittee that the recommendation of the Western 
Actuarial Bureau is not an automatic indication of adoption in any 
particular State where we are an advisory organization. 

Now I did not bring with me a specific answer to that question that 
you asked, Mr. McHugh, but it is very definitely the case that not 
everything which our office recommends 1s adopted. 

Mr. McHven. Do you have any information of how many instances 
your recommendations have not been adopted by the State rating 
bureau ? 

Mr. Parker. I do not have any specific percentage or tabulation of 
that kind, no. 

Mr. McHven. Do you have any at all that come to mind where a 
schedule was submitted by the Western Actuarial Bureau within the 
past 5 years and where a rating bureau rejected your recommendation? 

Mr. Parker. Well, there are several things. First, your question, 
I presume, is intended to imply that they have a need for such a 
schedule. We might make a schedule which they would not adopt 
because they do not have any risk of that type. 

Mr. McHvueu. That would not be a rejection, then ? 

Mr. Parker. It would not. It would be a reason for not adopting 
it. That is one situation. There are other situations where they 
would not feel that the recommendation applied to their particular 
territory in the right way. But I think you have to realize this, Mr. 
McHugh, and this has taken a lot of time, that many of our schedules, 
and certainly the analytic system, are not a system of rates in itself; 
it is a system for measuring fire hazards. There is not a rate in the 
analytic system, that is, a finished rate for a building. The system 
is a systematic method of analyzing fire hazards, but in order to make 
it a rating schedule, an actual rating schedule, the bureau must adopt 
what are termed “basis tables,” basis rates, which are keyed to the 
experience and the necessary rate level for that particular territory. 

Now we do not do that, as such. The bureau does that in order to 
translate the system into a rating schedule. From that standpoint, 
when you ask this type of question, you are nearly presupposing, or 
your question nearly presupposes, that the analytic system is a body 
of rates. It is not a body of rates. 

Mr. McHvcen. But is it not true that the analytic system is the basic 
method whereby rates are arrived at? 

Mr. Parker. It is the basic method, and each State that has adopted 
this has a very large number of interpretations and particular pro- 
visions which they have adopted individually to key that schedule to 
their use as a rating schedule. 
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Now those interpretations are something that are adopted by that 
bureau without even, often, consultation with our office, and that is 
their method of making it into a finished rating instrument. That is 
the difference between a schedule which was final and a schedule 
which we, as we do, merely recommend to the bureau. 

Senator Carroti. Mr. Parker, how many employees do you have? 

Mr. Parxer. We have approximately 32 employees, Senator, of 
which I would say 14 are men. The men who work in our office are 
pretty generally graduate engineers. They have had experience with 
the rating and inspection bureaus, so they understand hazard. 

Senator Carroti. Where do you get your funds to operate ? 

Mr. Parker. Our funds come from the bureaus that subscribe to 
our services. 

Senator Carroti. And you have been in existence, as I read your 
record, about 50 years? 

Mr. Parker. That is correct. 

Senator Carroti. Can anyone else belong to your organization or 
contribute to your organization, other than the bureaus themselves ? 

Mr. Parker. No, our service is really designed for the bureaus. It 
is created for that purpose, so that the bureau has the advantage of an 
organization which is specialized in the study of fire hazard and in 
the various ramifications of engineering and technical work which are 
related to that. Now if our organization did not exist in the Middle 
West, each bureau would have a comparable operation in its own 
office, because every bureau would have to make and adopt a rating 
method. 

In other parts of the country, many of the rating organizations do 
that very thing. The New York Fire Insurance Rating Organiza- 
tion, which I think has been here, makes and adopts its own schedules, 
I believe. 

Senator Carroii. Are there any competitors in your field with ref- 
erence to these 20 States ? 

Mr. Parker. I do not believe that anybody has ever come forward 
wanting to create a similar type of system of measuring fire hazards; 
no. 

Senator Carrott. Would you say, then, that the purpose of this 
service is to get uniformity of rates? 

Mr. Parker. No, I do not think the purpose is to obtain uniformity 
of rates, Senator. I think the purpose is to obtain what we think the 
public wants, uniformity of measurement of hazard. 

Senator Carrott. Would you say that there is uniformity of meas- 
urement of hazard ? 

Mr. Parker. I think there should be, because hazard, fire, if it is 
due to a particular defective flue or chimney or use of flammable 
materials in painting or finishing, that hazard is something which is 
the same hazard, as such, no matter whether it is in one State or 
another. 

Senator Carrott. Would you say that the uniformity of measure- 
ment of hazard has created uniformity of rates? 

Mr. Parker. I do not believe so, Senator. In our field, we have as 
many as a difference—we have a difference of as many as four or 
five times the rate level in one State as another. In other words, if 
you had a risk in one State, and also the same risk in another State, 
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we have as much difference as 4 to 1 in rate levels, so that is not 
uniformity of rate. Rates follow the experience of each individual 
rating territory or State, which is usually the State. 

Senator Carroitu. Then in these 20 States, would you say, based 
on this experience and this difference of application, there are differ- 
ent rates in different States? 

Mr. Parker. There are certainly different rates in different States, 
depending on the experience in those States. 

enator Carro.u. For the same type of fire hazard? 

Mr. Parker. Even for the same type of fire hazard, because the 
effect of hazard is different in different areas on the rate level. It is 
not that the hazard if not there in one State as compared to another; 
it is the fact that one person may be more careless in the use of that 
in one area than he is in another. 

Senator Carroiu. Define for me for the record, if you will, what 
you mean by =e bureau.” 

Mr. Jarker. Well, the rating bureau is an organization of com- 
panies, usually of voluntary associations, under the various laws in 
the Middle Western States 

Senator Carro.u. Confine it to my State, Colorado, so that I shall 
understand it better. 

Mr. Parker. In your particular State, it is the Mountain States 
Inspection Bureau, which is the fire-rating organization. It is com- 
posed of, I imagine, 125 or 140 member companies who wish to become 
members, and it probably has another 150 or 160 subscribing com- 
panies, so that altogether, it is probably serving approximately 300 
to 315 stock, mutual, reciprocal companies. 

Senator Carrot. Within the State ? 

Mr. Parker. Within the State. 

Senator Carrotu. Therefore, this bureau, then, is a member of your 
organization ? 

Mr. Parker. It is not a member, it subscribes to our services, 

Senator Carroti. That is what I meant—it subscribes. 

Mr. Parker. That is correct. 

Senator Carrotu. And it pays for your services? 

Mr. Parker. That is correct. 

Senator Carrot. By virtue of this payment, that is how you keep 
your staff together ? 

Mr. Parker. That is right, and we try to give them any service 
we can give. 

Senator Carrotu. I want to know about the general practice in 
my State of how you pass the schedules on to rating bureaus. Are the 
rates uniform under these groups that form a part of the bureau? 

Mr. Parker. Within the State, do you mean? 

Senator Carrott. Within the State. 

Mr. ParKer. The intent of the schedule rating in the fire insurance 
field has been and is today to make a uniform application of schedules 
to like risks for like hazards to avoid unfair discrimination, and that 
is a function of the schedule as much as to obtain rate levels, to avoid 
unfair discrimination, so that each property owner is charged a rate 
in keeping with its hazard, and also in keeping with the charges made 
to other property owners having similar hazards. 
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Senator Carroty. Are these schedules and appraisals that have 
been made, as you have outlined here, subject to review by any State 
official of Colorado? 

Mr. Parker. They certainly are, Senator. Before the Mountain 
States Inspection Bureau can adopt anything, it must file those with 

our State insurance department, and they are reviewed carefully, 
and the department must, in effect, approve of that filing. 

Now the application of those schedules to individual risks is done 
by an inspector who goes to every one of the individual buildings, fills 
out a complete survey, applies the schedules; a copy of those schedules 
are on file, of course, in the bureau office. Any agent for that insured 
may obtain a copy, every property owner may have a copy; any im- 
provement in hazard is reflected by a rerating. The bureau functions 
to keep continually up to date with the changes that occur in structure, 
occupancy, exposure, protection of every one of those properties in 
your State. 

Senator Carroty. Let us assume that you make a recommendation, 
or you give advice, to this Mountain States group. Can the Mountain 
States group impose that recommendation upon their membership? 
Is that mandatory, then, if it is agreed on in Colorado? 

Mr. Parker. You mean if the manager of that bureau, or his 
managing committee, should approve a recommendation that we 
make 

Senator Carroiu. Right. 

Mr. Parker. Obviously, the bureau, then, would adopt it, itself. 
Your question, then, I think goes to this. It is not mandatory in this 
sense. First of all, no company has to be a member or subscriber of 
that bureau. Any company has the privilege of filing independently 
as to anything which is comparable to what the bureau is doing. 

Secondly, even for the bureau members or subscribers, any company 
has the privilege of deviating and filing a deviation, either across 
the yoni, as we term it, in which they will file say 15 percent off on 
every rate which the bureau makes, or else of deviating on particular 
kinds of insurance or classes of risk. Therefore, from that standpoint, 
while the bureau rates, I think very properly, furnish a standard, 
they do not furnish an absolute standard, and there are many, many 
deviations in effect in your State of Colorado. 

Senator Carrotu. Do you cover Illinois, for example? 

Mr. Parker. I do. That is, we are advisory there. 

Senator Carrot. Here is the thought in my mind, and I am not 
well informed in this field. I am putting questions to try understand, 
as I think others who may not have information in this field might 
need it for the record. 

For example, the fire hazard in Chicago, and, therefore, the rates, 
might be different than in the city of Denver. 

Mr. Parker. They certainly are. 

Senator Carrot. Because we have different economic conditions, 
and do not manufacture to the same degree that they do in Chicago. 
Do the records reflect this condition today ? 

Mr. Parker. They certainly do, inasmuch as we have a system 
where the basis table reflects the difference in rate level, I can tell you 
ee offhand—this may not be absolutely exact—I think the rate 

evel in Chicago is at least 214 times what it is in a comparable city of 
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the same classification in Colorado. In other words, Colorado has 
one of the lowest what we term “burning ratios” of any State in the 
country. That has been true for as long as I have been in the business, 
The rate level in the State reflects that, whereas Chicago, because of 
being a metropolitan area with conditions quite different, and with 
population problems or differences quite different from Colorado, has 
a relatively high rate level. 

Senator Carron. Yes, I remember years back that the fire depart- 
ment in Denver was supposed to be one of the most efficient in the 
country, and therefore had an effect upon the rate. 

Mr. Parker. I think it has not only an effect upon Denver, but be- 
cause Denver is one of the largest concentrations of property in the 
State, the experience of Denver also has a very material bearing upon 
the experience of the whole State of Colorado. 

Senator CarroLu. Are we considered on the basis of our own State 
problems rather than on the basis of the problems of other States? 

Mr. Parker. Your question is very pertinent, Senator, and I hope 
I have answered it to this extent, that any bureau in our field, and I 
think that is true throughout the country, is making rates only in 
connection with the experience in that particular State. The only 
exception would be for some type of risk like—well, we have a typical 
type in our field, we shall name it, terminal grain elevators. No in- 
dividual State has enough properties of that type to have a credible 
experience on terminal elevators, particularly those of combustible 
construction. Therefore, you must look at the experience of a broader 
group to get what we term a “credible” indication of rate level. In 
other words, one terminal grain elevator burning every 10 years can 
really practically destroy a record in the territory. One terminal 
elevator burning in one State will make a 500 percent loss ratio, or a 
5,000 percent loss ratio. Certainly on that type of class, which is an 
industry with just a very few risks in each State, but which perhaps 
are comparable risks in the field, like in our grain area, we look and 
the bureaus look to an experience broader than in an individual State 
as to what is a proper rate level. 

But for the general run of your mercantile, dwelling, that type of 
property in Colorado, which is 90 percent of the commercial property 
in the State, the rate level on that is predicated entirely upon the 
experience in Colorado. 

Reake Carrot. I had in mind that the members of this bureau 
might include corporations whose business extends over the lines of 
several States. Would that be true? 

Mr. Parker. They do; that is right. 

Senator Carroti. And, therefore, because of their wide interstate 
activity, I would hope that Colorado would not be caught in a strait- 
jacket because of uniformity in the States. 

Mr. Parker. I think that is one of the points that has come up in 
the hearing and needs the clarification you are bringing to bear upon 
it. There has been a great misuse of this word “uniformity” in the 
testimony I have read. It is absolutely a false statement in the impli- 
cations that rates are uniform in order to avoid proper reflection of 
hazard. That is not the case. The uniformity that we seek to obtain 
in the fire-rating end of the business, from our advisory angle, cer- 
tainly of what we work with, is the uniformity of analysis of hazard, 
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not uniformity of rate. The rates are, in each State, predicated upon 
that experience, and reflect that experience, and any testimony which 
is to the contrary is not correct. 

Senator Carroti. Let me ask you another question. Let us assume 
that there is an independent insurance company. Can it receive the 
services of your bureau ? 

Mr. Parker. Any company—when you say my bureau 

Senator Carrotu. I am referring to the fact that it is collective. 

Mr. Parker. Well, sometimes, because we work so closely with the 
rating bureaus, some people confuse us with them. But if your ques- 
tion means the rating bureaus, the fire-rating bureaus in the Middle 
Western States, every company that has testified here is a member or 
subscriber of those bureaus, and has been from the time they were 
formed. That is the one feature about the fire-rating bureaus which 
I think has not been brought out in testimony heretofore before this 
committee, and I think it is one of the things that helps distinguish 
the fire business from some of the other forms of property or casualty 
insurance, and that is that the fire-rating organizations serve all com- 
panies, practically. There are just a few exceptions. But certainly 
the fact that a company is so-called independent, that does not mean 
that they are independent of the fire-rating bureau. They have sought 
to become subscribers of the fire-rating bureaus. Some of them are 
members, and they have operated that way for the past 20 or 25 years, 
or as long as they have been in existence. There are good reasons for 
it, and I have tried to detail some of them in my statement here, begin- 
ning on page 4, the reasons which distinguish the fire business from 
the casualty business. 

Senator Carrotu. Coming back now to the question of my State, the 
purpose of the bureau, I assume, is to seek some uniformity ? 

Mr. Parker. No, I do not believe that is a correct statement, Sen- 
ator. The purpose of the company seeking to become either a member 
or subscriber of a rating bureau is to obtain rates which are reasonably 
in accord with what are required to conduct that company’s operation. 

Senator Carroty. Let me ask: If that is true, do you mean that in 
my State you have approximately 300 different companies ? 

Mr. Parker. I think there are approximately that number. 

Senator CarroLt. Would you say that their rates are uniform or 
not ¢ 

Mr. Parker. There are a number of companies that are deviating, 
in which they have deviated from the bureau’s rates, so that the rates 
they charge are not uniform for those 300 companies. 

Senator Carrot. This is very important. Is a member of the bu- 
reau bound by the rate schedules that are approved ? 

Mr. Parker. The only thong that governs that is the State law, 
Senator, in that a company is bound by State regulatory law to use 
the filings which are legally in effect for that company. Now, beyond 
that there is no rule of the bureau which applies in any way to the 
operation of that company. If that company wishes to deviate, as 
many of them do and always have for many years, from the rates of 
the bureau, that is entirely a matter between the company and the 
State insurance department, subject only under the all-industry bill, 


to the right of a hearing if the Bureau wishes to be a party to a 
hearing. 
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Senator Carrott. Can you give me some idea, again referring to 
Colorado, of about what percent of the 300 would deviate from the 
rates ? 

Mr. Parker. Well, I would say that today, much more so than it 
was 20 years ago, I would say that the bureau probably has about, oh, 
200 or more deviations in effect. Now that would not be for 200 differ- 
ent companies. I am just trying to rely on some general impressions 
here, because I did not come prepared for that particular question. 
But I would say that probably 

Senator Carroiu. I am not so much interested in companies as I am 
in the premiums. 

Mr. Parker. I would say that probably 40 or 50 of those companies 
must have rate deviations, either general, across the board, or for 
specified classes. Then, in addition to that, there are certain of the 
companies that are subscribers for some classes of risk, and independ- 
ent as to other classes of risk, in which they make their own filings. 

Senator Carrot. To put the question rather bluntly I have no 
desire to use my own State as an example 

Mr. Parker. It isa good example; it is a typical State. 

Senator Carroti. We have 300 members who join the rating bu- 
reau, the rating bureau has an advisory group, you are that advisory 

oup. I wonder if there is enough flexibility all the way down the 
ine so as to permit some competition below the State level, or does the 
State law interfere with it? 

Mr. Parker. Oh, no. I would say, Senator, even though I am not 
in it, let us say, in the commercial end of our business, I am in the 
technical end of it—I would say there are very few businesses that 
are more competitive, from my observation, than the fire insurance 
business. That is the end of it that I know. You not only have the 
companies writing at bureau rates, you have companies writing at 
deviations, that is, deviated rates; you have companies writing at in- 
dependently filed rates; you have companies that are members, that 
have a different rating bureau. The Mountain States Rating Bureau 
is not the only rating bureau in the State. You generally have so 
many different avenues for insurance that there is no single uniform 
rate, as such applicable. The property owner has a considerable 
selection. 

Senator Carrot. I think you have been very helpful to me, and I 
thank you for it. We do not want to interfere with your presenta- 
tion, but these are the questions that I think the subcommittee will be 
asking. I have not been able to attend all these sessions because I have 
other committees; but I shall now be able to get into this matter in my 
own State and to see what the practice is. I shall take a look at it 
when I go home to see what is going on and compare it with the 
record. 

Mr. McHugh, do you have any more questions? 

Mr. McHveaun. Yes, Senator. 

Mr. Parker, would you agree that there are basic policy questions 
affecting rates which are originated in and made by the Western 
Actuarial Bureau ? 

Mr. Parxer. Basic policy questions, certainly in regard to-—— 

Mr. McHveu. Which directly affect rates? 

Mr. Parker. Yes, I think we certainly consider that we are compe- 
tent to study fire hazard and explosion hazard and sprinkler leakage 











he 


he 


he 
at 
ce 
he 
at 
n- 
at 
Au 


yle 


I 


‘a- 


ve 
ny 


he 


ns 
rn 


pe- 
uge 





| 





THE INSURANCE INDUSTRY 1695 


hazard, and other forms of perils which are covered in fire and allied 
lines. Yes, I think we are competent for that, and we must reach 
decisions in our technical work. 

Mr. McHveu. And you think that the State rating laws intended 
that basic policy with reference to rates could be made in an advisory 
organization operating many miles from the State where the rates 
are actually filed ? 

Mr. Parker. I do not think, first of all, you rephrased your ques- 
tion, I think, to use the word, “rates.” 

We make basic policy, let us say, questions or decisions on ques- 
tions, affecting a hazard and various technical points of that kind. 
We make those recommendations, then, to the bureaus, but we 

Mr. McHveu. Would you not agree that you would have the ability 
and the power to make your recommendations on these policy ques- 
tions affecting rates effective in most of the States where you operate? 

Mr. Parker. I do not think we have the power, Mr. McHugh. We 
hope we have the ability to merit the confidence which has been gen- 
erally placed in us over these 50 years. 

Mr. McHueu. Would the governing committee, the executive com- 
mittee, of the Western Actuarial Bureau be the committee exercising 
primary responsibility over the operation of your affairs? 

Mr. Parker. Over the Western Actuarial Bureau, yes. 

Mr. McHven. Is it not true that the members comprising the 
governing committee of the Western Actuarial Bureau, during the 
past 10 years, or more, have in every single case of the 20 States where 
you operated also controlled the governing committee of the rating 
bureau in that State? 

Mr. Parker. Well, in all 20 States, I do not know anything to 
that extent. I do not think you really meant to include a State 
like West Virginia, where, while we are a service organization, I 
believe their committee members are mostly from the East. 

Mr. McHvueu. Let us exclude West Virginia, then. 

Mr. Parker. And maybe you want to exclude Arkansas, which 
is the same sort of situation, and Missouri, of course, which has no 
managing committee. 

Mr. McHvueu. Apart from those States, then. That leaves us with 
17 States. 

Mr. Parker. All right. If you put it on a majority basis, yes. 
There are exceptions to the fact of the membership. When I say 
yes, I mean only that the membership is essentially made up of sim- 
ilar individuals. 

In our particular area, Mr. McHugh, from the time, certainly, that 
I have been in the business, we have felt, first of all, that a managing 
committee, and I think the companies have felt this way—I do not 
mean I, personally—that a managing committee of the bureau, the 
rating bureau, hires a competent manager, a competent staff. There- 
fore, the managing committee of the bureau is not engaged in rate- 
making, or not engaged in day-to-day operation of a rating organiza- 
tion. They are engaged in reaching certain decisions on what you 
might call top policy matters. They meet about six times a year, 
maybe not that. often, even; maybe five times a year. To have the 
type of men available for consideration of those types of policy deci- 
sions, you need the executives in charge of company operations in 
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those particular States, and if a man is a western manager of a 
company, domiciled in Chicago, he is a logical man, whether you are 
dealing with Illinois or whether you are dealing with Iowa or whether 
you are dealing with Indiana. The fact that they are then in the 
same, each of them, often on more than one oe committee, is, I 
think, nothing particularly strange, or has no particular bearing upon 
the question, because each question that is considered is for that par- 
ticular State. er 

Furthermore, the number of such men is limited. We do not have 
an inexhaustible supply in the Chicago area. There used to be more 
western departments than there are now, and it is becoming a little 
harder all the time to get qualified executives available to serve on 
these committees. : 4 a 

Mr. McHvueu. Mr. Parker, what we are trying to determine is just 
how much independence of action the various State rating bureaus 
actually have from the WAB. Now, in addition to a manager of a 
State rating bureau, is it not true that the rating bureau has a 
secretary ! 

Mr. Parker. Yes, and I am, in most of the States; not all of them. 

Mr. McHueu. You, as manager of the Western Actuarial Bureau, 
also occupy the position of secretary of each of the State rating bu- 
reaus in which you operate, is that correct ¢ 

Mr. Parker. No, not each. 

Mr. McHueu. How many? 

Mr. Parker. Again, you will have to limit your question. 

Mr. McHvucu. How many of them ? 

Mr. Parker. I am in all except Mountain States and the other three 
States, Arkansas, West Virginia, and Missouri. So whatever that 
number is—I guess that is 15—I am secretary and the manager of m 
office that preceded me was secretary, also. I do not think that is 
particularly strange, Mr. McHugh, that the person engaged in my 
capacity, working on these technical questions and in these technical 
fields, has been chosen as secretary of the managing committee. 
Frankly, it is because of your knowledge. I am not trying, neces- 
sarily, to blow myself up, but it is primarily because of your knowl- 
edge and understanding of the problems of the managing committees. 

Mr. McHvueu. We are trying to determine because of this fact how 
much coordination that means between the rating bureaus of the vari- 
ous States and the Western Actuarial Bureau, and how much inde- 
pendent action is permitted because of the interlocking. May I direct 
— attention to page 14 of the examination of the Western Actuarial 


ureau that was made by the Illinois department, where it reads, in 
part: 


It was noted that over the past 10 years, Western Actuarial’s executive com- 
mittee has simultaneously served on the managing committee of the various 
rating bureaus. In every case, they represented a quorum, or 100 percent of 


those bodies. 
Would you agree with this statement of fact ? 
Mr. Parker. I think that is approximately correct, Mr. McHugh. 
Mr. McHveu. In view of that, would you say that these State ratin 
bureaus actually are independent of the Western Actuarial Bureau! 
Mr. Parker. I certainly do, in every sense which I have described 
here, except all of us will recognize this, that the Western Actuarial 
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Bureau would not have continued to exist or to operate if its work and 
its effort and its knowledge was in =— so poor that it was dis- 
regarded. I admit that certainly we have tried always in operation to 
be staffed competently and to give the bureaus and the States the serv- 
ice which they have come to expect from our type of organization. 
Now, if that makes you a questionable organization, I do not know the 
intent of the law, because the law 

Mr. McHven. I do not think it is a question of whether or not you 
are a questionable organization, because I think you have demonstrated 
that substantial valuable contributions are made by the Western 
Actuarial Bureau. What we are trying to determine is whether or 
not the rating bureaus in the various States are really serving any 
purpose in the fact that these policy matters are really being decided 

y WAB? 

“Mr. Parker. Mr. McHugh, you can only take my statement for it 
that the rating bureaus from the Middle Western States are staffed 
by qualified and competent men, and while they may not be quite 
as expert in every field of statistics and actuarial science as I am, 
they are the rating bureau and they are the rating body, and the 
Western Actuarial Bureau—we have no contact with the day-to-day 
rating. The bureaus make the rates, they revise them, they publish 
them, they service their companies. Our action is a technical action, 
and that is the type of organization that we are. 

Mr. McHvucu. Let me point this out to you, Mr. Parker. We have 
here some documents which were made available to the staff of this 
subcommittee by yourself at the time that we made an investigation 
at your office. One is a document entitled, “Minutes of the Meeting 
of the Managing Committee of the Kentucky Inspection Bureau, Held 
Tuesday, December 2, Union League Club, Chicago, Il.” 

(The minutes referred to may be found on p. 3265.) 

Is it a typical practice for the State rating bureau managing com- 
mittees to meet in Chicago? 

Mr. Parker. That is correct. Where else, when there are maybe 
six out of eight or so that are domiciled in Chicago, would you suggest, 
Mr. McHugh, that we would have a meeting? 

Mr. McHveu. This is true, then, that six out of the eight members 
who comprise the managing committee of the Kentucky Rating Bu- 
reau are not located in Kentucky, but are located in Illinois? 

Mr. Parker. I do not think there are many western department 
offices, Mr. McHugh, in Kentucky. I think, however, that every one 
of those men who is on the managing committee of the inspection 
bureau, and has been for many years, is intimately acquainted with 
the problems of fire insurance and the operation of the business in 
Kentucky. 

Mr. McHveu. Does the managing committee of the rating bureau in 
Colorado meet in Chicago? 

Mr. Parker. No, it does not. 

Mr. McHvueu. Where do they meet? 

Mr. Parxer. I believe they generally meet in Colorado. 

Mr. McHven. Are there a number of other States rating bureaus 
that have their managing committee meetings in Chicago? 

Mr. Parker. That is correct. 

Mr. McHucu. How many? 
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Mr. Parker. I believe all the other bureaus of which I am secretary 
have from time to time met in Chicago; in fact, rather regularly meet 
in Chicago, because that is where the majority of the membership 
of the managing committees reside. I think it 1s a very logical place 
for the committee to meet. 

Mr. McHueu. I refer to an examination that was made of the 
Western Actuarial Bureau by the [linois Insurance Department dated 
March 6, 1959. Would you tell the subcommittee how often the 
Western Actuarial Bureau has been examined by any State insurance 
department ? 

(The examination report referred to may be found on p. 2483.) 

Mr. Parker. Well, the bureau—first of all, I think you have to rec- 
ognize that it was not until the adoption of the all-industry form of 
rate law that it was provided for advisory organizations or examina- 
tion of advisory organizations. 

Mr. McHvuexu. When was that done? 

Mr. Parker. Generally speaking, the laws were adopted in the 
period 1947, or approximately there. 

Mr. McHuex. How many times, then, since 1948 ? 

Mr. Parker. We were examined, I think, originally, about 1951, 
and by the Illinois Insurance Department, and that particular report 
of examination had one or two minor criticisms, one of those being 
at that time that the Western Actuarial Bureau was an independent— 
it was not an association of companies, it was actually—Mr. Hobbs 
was doing business as the Western Actuarial Bureau. 

Mr. McHvaeu. Is this a private individual ? 

Mr. Parker. You are taking me back, but in 1909, when the West- 
ern Actuarial Bureau was established, there were many laws in the 
Middle West which required—certainly did not permit a company 
association to operate, so our office was not set up as a formal 
organization. 

r. McHvueu. Do I understand you to say that in 1951, when the 
Illinois department conducted an examination—— 

Mr. Parker. We were not an association in the normal sense, with 
a constitution and an executive committee. 

Mr. McHvueu. Would it be safe to say that at that time the Western 
Actuarial Bureau was run and managed by a single individual? 

Mr. Parxer. No; it would not be proper to say that in that way. 
But we did not have a constitution, and we did not have a formal 
type of organization. 

Mr. McHoveu. Was the Dean Analytic System, which seems to be 
your principal property, during that time not leased by the trustee to 
an individual? 

Mr. Parker. That is correct. 

Mr. McHveu. And he had the authority then, under that lease, to 
manage and operate with the use of the Dean Analytic System ? 

Mr. Parker. That is correct. 

Mr. McHveu. At that time, a single individual was the rating 
bureau ? 

Mr. Parxer. No, Mr. McHugh, you are getting confused again. A 
single individual was not the rating bureau, and our organization 
has not been. 

Mr. McHven. Well then, an advisory organization. 





swvy SY @ 


we 


—™ We 


° 


gg 


oP 








THE INSURANCE INDUSTRY 1699 

Mr. Parker. He was an advisory organization before there were 
advisory organizations, but we were a technical organization provid- 
ing service to the rating bureaus of the types that now exist today. 
But the laws did not provide for, as such, a formal association until 
the all-industry laws were adopted. 

Now, in 1951, to get back to the original question, I think it was 
approximately in 1951, we had an examination by the Illinois depart- 
ment, and there were one or two technical questions, one of which was 
that we were not an association of companies, and the law, if you will 
remember, states that an advisory organization is an association of 
companies that assists the companies or rating organization in rate- 
making by the furnishing of recommendations. 

The Illinois department was critical because we were not a formal 
association. 

There was considerable discussion back and forth, and Mr. Hobbs, 
who was then manager, offered—in fact, we expected the matter might 
even go to a hearing. It never did, and the [Illinois department did 
not publish that report of examination. However, it was made; you 
asked that question, and it was made. 

However, the first one which was published is the one you have 
before you, which was dated, I believe, originally in 1958. 

Mr. McHven. Is it not true that this examination to which I have 
referred is one which originated after this subcommittee had indi- 
cated it was concerned about the role of advisory organizations? 

Mr. Parker. I do not believe that is correct, necessarily, Mr. 
McHugh. I would not know. The law, of course, refers to a rating 
organization, and requires examination every 5 years. I think that 
has been done very regularly in the States in our field. But the law 
makes no requirement for an examination of an advisory organization. 
You merely subject yourself to an examination when you qualify. I 
do not know hia has prompted the insurance departments to do 
anything. 

Mr. McHvuen. But it is true, Mr. Parker, after the time you quali- 
fied in 1951, did I understand you to to say ? 

Mr. Parker. No; Mr. Hobbs had filed originally even back in 1947. 
But the first examination was made in 1951. 

Mr. McHvuen. That was not the first time you qualified as an ad- 
visory organization ? 

Mr. Parker. No; Mr. Hobbs had filed as an advisory organization 
immediately when the new laws were adopted. 

Mr. MclI Loe: After 1951, when the Illinois examination was con- 
ducted and some criticisms were made about your organization be- 
cause of the fact that you were not organized as a group of companies, 
and you did set up on that basis at that time, do I understand that 
from that time on, there was no examination made by any State insur- 
ance department in which you operated until some time in 1958? Is 
that correct ? 

Mr. Parker. Yes, of the Western Actuarial Bureau. 

Mr. McHven. Of the Western Actuarial Bureau? 

Mr. Parker. That is right. There are many—lI think there are 
advisory organizations today which have not been examined. I do 
not think the law contemplated, necessarily, that you would examine 
an advisory organization unless an insurance department or depart- 
ments decided that they wished to do so. 
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Mr. McHucu. Would you say, upon the basis of this record, that 
the Western Actuarial Bureau has been properly regulated and that 
your activities have been subject to close scrutiny by the State in- 
surance departments ? 

Mr. Parker. Well, Mr. McHugh, I think we have been completely 
in accord with the intent of the rate regulatory laws in every State 
where we have worked as an advisory organization, and we have cer- 
tainly labored hard to comply with that and to stay strictly within 
the intent of the statutes as to an advisory organization. 

Now, an advisory organization is not making rates, and there js 
no section in the statute that says you must be examined. And now, 
I think if any insurance department had questioned any of our opera- 
tions sufficiently that they had had some doubt about our operation, 
I think they were perfectly privileged in any case, and ever since the 
all-industry laws were adopted, to have conducted an examination, 

Mr. McHveu. Is the fact that they did not conduct an examination, 
or did not question its activities, not apt to be due, in large part, be- 
cause they had no knowledge of what you were doing? 

Mr. Parker. No, I hardly think that can be true, after we have 
been working for 50 years with rating organizations in the Middle 
Western States. 

Mr. McHueu. How does the State insurance department have 
knowledge of what you do with the State rating bureaus ? 

Mr. Parker. Well, I think every insurance department is staffed 
with technicians, Mr. McHugh, many of them similar to Wisconsin, 
with very qualified technicians. Colorado, also—I can name them 
right down the line—Kansas, Nebraska, and so on, who are working 
with the rating bureaus every week. I shall not say every day, because 
they have lots of problems, and certainly the fire rating bureau is not 
in there every day. But from time to time, and this is particularly 
true in the Middle West, there are many questions that have risen 
where the bureaus have relied on us for technical assistance and help, 
and wish us to be present also in discussions with the insurance de- 
partment. We have been there, so I don’t think that any insurance 
department in the Middle West, Mr. McHugh, has been at all un- 
hana as to the Western Actuarial Bureau. Any department that 
had wished to could have always, at any time, had such an examina- 
tion. a 

Furthermore, as far as that goes, the Western Actuarial Bureau has 
attended zone meetings of the commissioners, and we have been called 
upon for explanations of particular problems, and so on. 

Mr. eaten. Mr. Parker, how, then, would you feel about a re- 
quirement in the law that would oblige the advisory organizations 
to submit copies of all of its recommendations that are made to the 
State rating bureaus simultaneously to the insurance departments? 

Mr. Parker Well, that is the first time I have ever had that ques- 
tion tossed at me. 

Mr. McHucu. In order to keep the insurance departments fully ad- 
vised so that they are able to properly perform their job in regulating 
rates. What objection would there be to having your recommenda- 
tions simultaneously submitted to the insurance department at the 
same time they are submitted to the rating bureau ? , 

Mr. Parxer. Well, of course, we are not the only advisory organi- 
zation, Mr. McHugh. 
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Mr. McHven. Speaking of them operating generally. 

Mr. Parker. And some of the organizations who are qualified as 
such get into more, sometimes, questions of forms of coverage and 
things of that kind which might be certainly on the discussion basis 
rather than on a recommendation basis. 

I think this, that there is no time that we have made a recommenda- 
tion to a bureau that we would be at all reluctant for that informa- 
tion to be known to the department, but there is often a great deal of 
correspondence back and forth on questions and technical points and 

scialhtiren which I think are leading up to a particular thing, but I 
don’t think that I would feel that that should go to the insurance de- 
partment. It is like discussing all sorts of technical background be- 
fore reaching a conclusion. 

Senator Carro.u. Let me interrupt at that point, and see if I under- 
stand. 

Is there anything secretive in your relationship with the bureaus? 

Mr. Parker. No. I don’t think so, Senator, other than the normal 
business procedures that any business organization uses. 

Senator Carroiu. If the State commissioner asked you to open to 
him your minutes, your recommendations, or your reports, under an 
existing procedure, would you give him that information ? 

Mr. Parxer. He is certainly entitled to anything we have in the 
office, Senator, and that is what you do when you become an advisory 
organization. You make yourselves open right directly to anything 
he wishes, and my only point with Mr. McHugh is not that a depart- 
ment could not ask us for anything that we had in the shop. My only 
point to Mr. McHugh was as to a question of giving a copy of every 
time we wrote a bureau to the insurance department because I think it 
would become a burdensome and a very sort of nuisance type of situa- 
tion. I am not talking about trying to in any way conceal from the 
department the action which we may have or recommendations or cor- 
respondence or things. That is open to them under the law, if nothing 
else. But I am talking just as a matter of course about making extra 
earbons to pass on to every insurance department. I think that would 
become a very great nuisance. 

Senator Carrot. Of course, there would be no reason why the State 
commissioner, whoever he might be, couldn’t call upon the bureau for 
a report. 

Mr. Parker. That iscorrect. And he does. 

Senator CarroLL. But the important thing—and we ought to have 
it in the records—is that if he wants a report, he can call upon you 
and you can give it to him. 

Mr. Parker. We can put that very positively in the record, Senator, 
because that is exactly what they are entitled to and we have no ques- 
tion about it. 

Senator Carroti. Thank you. 

I want to say here, if I might, I am not trying to embarrass you any 
more than any other witness. If I put direct and blunt questions, it 
is to try to get at problems that are bothering me. 

Mr. Parker. I think your questions are quite to the point, and I 
hope I have tried to answer them. 

Senator CaRRoLi. You have been very helpful. 

Another matter comes tomy mind. In my State—I think you have 
indicated you operate in the State of Colorado—an independent who 
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may not be a member of this bureau can function. He can, can he 
not, by making a separate filing ? 

_ Mr. Parker. The law very properly, Senator, starts out by making 
it a requirement on a company to make its filings with the insurance 
department. That isthe way your law starts in Colorado, for example, 

Now, I may say—in other words, the law starts out with a pre- 
sumption that any company may file, completely independently, its 
own rates, rating methods, forms, coverage, and so forth. It then 
goes on in the law to say that it may satisfy the requirement for filing 
its rates and rating plans, schedules, and so forth, by becoming a 
member or subscriber of a rating bureau which makes such filings and 
by authorizing the insurance commissioner to accept such filings in its 
behalf—that 1s, in the company’s behalf. In other words, the law as 
in—the all-industry form of law, which is in effect in most States in 
our field, is a permissive bureau law. It is not a mandatory bureau 
law. The law contemplates that a company may first of all be com- 
pletely independent as to its filings. 

Now, that is not true in Missouri. I told you earlier, Missouri does 
not have the all-industry form of statute. 

Senator Carro.u. I will come to that in just a moment. But to con- 
tinue first with Colorado. Then there can be an individual filing, 
subject, of course, to the consent and approval of the commissioner. 

Mr. Parker. Subject to the same standards of regulation. 

Senator Carroti. And if there is such a consent given, and there 
may be—you are not bound by rates? 

Mr. Parker. Not in the slightest. 

Senator Carroti. And he is not bound by the bureau rates ? 

Mr. Parker. Not in the slightest. 

Senator Carrot. There might be some deviation in rates and there 
could be some competition. 

Mr. Parker. There is not only the independent filers—the permis- 
sion for independent filings, Senator—but there is, as you just pointed 
out, the provision that even for the bureau subscriber or member such 
companies may and do file deviations as to rates, rules, forms, and 
so forth. Now, in that 

Senator Carro.u. These filings, then, I assume would be subject to 
protest and hearing. 

Mr. Parxer. The same standards of the rate law that rates will be 
adequate, reasonable, and not unfairly discriminatory, apply whether 
the filing is made by an independent company, whether the filing is 
made by a rating bureau, or whether the filing is made by a company 
deviating from a rating bureau. The same standards apply. 

Senator Carrotu, There are some States, as I understand it, where 
an independent cannot function, where an independent must come 
into the rating bureau. 

Mr. Parker. Not in our field, Senator. All the States in our field 
have provision for independent ppenperiiet, 

Senator Carrot. Do you go into Texas? 

Mr. Parker. No; I do not. 

Senator Carroiu. Louisiana ? 

Mr. Parker. No; I donot. 

Senator Carroiy. Mississippi? 

Mr. Parker. No; I do not. 
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Senator Carroiu. I understand there are some States—five or six 
of them—where companies have to belong to the bureau and there 
is no deviation. 

Mr. Parxer. I am not so sure about the “no deviation,” Senator. 
I think there are some States that have what has been termed here 
“mandatory bureau statutes,” but even in those States, I believe there 
is provision for deviation filings. However, I wouldn’t want to appear 
here as an expert on States where I am not even an advisory organ- 
jzation. 

Senator CarroLu. But in the 20 States where you act as an advisor, 
is there free play for the independents? 

Mr. Parker. There certainly is, and I think 

Senator Carro.tu. Within the framework of State law ? 

Mr. Parxer. There is. The one point I think which your question 
brings out particularly, and which I think is so important in the 
hearings here before this committee, or this subcommittee, is that 
the use of the fire rating bureaus by the companies testifying here 
as far as the Middle Western States are concerned is entirely volun- 
tary and for a very good reason; and that is, as it has been testified 
to, and I point to this in the statement of mine, even the witnesses 
stated that they could not operate economically or properly without 
the bureau service. 

In the fire field, the bureau—the rating bureau operation in which 
the inspection and rating of each individual risk, as well as all the 
other services performed, is under review here, the companies find 
it quite necessary—and have up to this date—to be subscribers of 
such organizations; and that is voluntary. That is not because any- 
body in the bureau is trying to get them into membership or subscrib- 
ership. It is because that service is economically necessary to the 
company. 

The company could not provide it at an equivalent cost. And if 
it was duplicated by 200 or 300 companies, the expense of that, par- 
ticularly the inspection work, engineering work, things of that kind, 
would be a tax—an added charge, you might say, to the public. And 
the operation of the fire rating bureau is a service. They are not 
private clubs. They aren’t entities which have been created to con- 
trol things. That type of testimony here is completely misrepresent- 
ing the actual condition in the States in which I am familiar. 

Senator CarroLtu. What is the primary function of the State insur- 
ance commissioner? Is it to protect the public interest with reference 
to the premiums that are paid? Is that a part of it? Is it also to 
affect the financial stability of the companies that are selling insur- 
ance? Does he protect the public interest there? 

Mr. Parker. That is correct; and it is to protect the public, as you 
first pointed out, Senator, to be sure that when the loss occurs, the 
man is paid. That is, I think, one of the first requirements of an 
insurance department. 

Secondly, I think it is to protect him against—to assure him a fair 
charge and a nondiscriminatory rate, which is certainly a major fune- 
tion of the insurance commissioner and the insurance department. 

And I suppose, finally, after you get through the public and the 
State, you finally have the company, and that is to assure a reasonable 
and fair operation of each company which is trying to give a service 
in that particular area. 
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Senator Carroiy. Let us go back to Colorado for a moment. Over 
the last 10 years, have your rates gone down or gone up? 

Mr. Parker. They have practically uniformly in all States in our 
field, with very few exceptions, been continuously reduced over any 
period that you go back to, and in Colorado there have been major 
rate reductions in that period. 

Senator Carrott. Do you mean that there are 300 separate fire 
insurance companies functioning in Colorado? 

Mr. Parxer. That is correct. I think that would be the approxi- 
mate count. That is fire. Now, of course, when you add other lines 
of insurance, I don’t know how many that would be. 

Senator Carro.u. I am just thinking of fire. 

Mr. Parker. Fire and allied lines, yes. 

Senator Carroti. Do you mean 300 separate companies ? 

Mr. Parker. That is right. Connphetity separate. And I don’t 
know that that even covers all the local assessment mutuals and other 
companies of that kind that may be operating in certain of your coun- 
ties or townships. We have in the Middle West many assessment 
mutuals that operate in a very small area in an individual State. 

Senator Carrotyi. Could you give me an off-the-cuff opinion as to 
how many of those are interstate or intrastate? 

Mr. Parker. Of the 300? 

Senator Carrotu. Yes. 


Mr. Parker. Well, I would say with maybe a few exceptions most 
of those companies are doing more than just—are doing business in 
more than one State. They may not be doing business—say some of 
them may be only doing business in Colorado, Kansas, maybe western 
Nebraska, or the periphery of Colorado. But the great majority 
would be doing an interstate business. At least they would be cover- 
ing more than one State or writing insurance in more than one State. 

Senator Carrotu. Thank you very much. 

We have interfered a great deal with your statement, but I think 
it has been helpful. 

Mr. Parker. I really haven’t gotten at it. 

Mr. Peck. Mr. Chairman, I have a couple of questions. My first 
question actually goes back to some of Senator Carroll’s earlier ques- 
tioning, Mr. Parker. You referred to actuarial and engineering 
advice which you give to the rating bureaus. 

Mr. Parker. That is right. 

Mr. Peck. My question is this, sir. Is some of this engineering ad- 
vice of a hprpdthotion): abstract, or perhaps even textbook nature, or 
is it all specifically related to incidents in a given State? 

Mr. Parker. No. No. Much of it is really concerned with what 
I would call fundamental engineering in the sense that when our 
engineers are working with the Bureau on questions involving water 
supplies or standards for first aid fire appliances or installation of 
foam protection for dip tanks, I don’t want to get too technical here, 
those things are abstract. They are questions, standards of practical 
engineering and protection of hazards which are universal. Our men 
in our office serve also on technical committees of the National Fire 
Protection Association. 

Mr. Peck. Then is it true you would go into such things as the fire 
resisting characteristics of a certain thickness of plaster or the tensile 
strength of a certain type of steel of a fabricated form of some type? 
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Mr. Parker. That is one of our major functions, to cover things of 
that kind and to develop and help create the proper understanding 
of material and its behavior under fire conditions, and to assist the 
bureaus in analyzing new forms of that construction, and so on. 

Mr. Peck. Then, sir, do you want to leave the impression with the 
subcommittee that you furnish this basic engineering advice to various 
State rating bureaus which they may use and adapt to their peculiar 
circumstances, wherever they may be? 

Mr. Parker. Well, we use some of it, of course, when we translate it 
into the rating system because the rating system will, for example, 
consider various degrees of fire resistance in steel columns or steel 
beams, and so on, depending on the methods of protection. You 
brought out that question. On the other hand, we may have ques- 
tions from the bureau which are independent of a rating question. 

Mr. Peck. This seems to me to be somewhat a duplication of the 
assistance that the National Board of Fire Underwriters offers, in the 
field of abstract engineering services. 

Mr. Parker. Well, the national board is fundamentally interested 
in, first of all, their service to the cities who have, or States who may 
be considering adoption of such things as building codes, municipal 
ordinances, standards of that type which are, of course, applied either 
by fire marshals or by State or city building departments, things of 
that kind. Inthe 

Mr. Peck. And yours is more specifically directed toward the rating 
bureaus. 

Mr. Parker. That is right, because it has contact with the archi- 
tect, property owner, and so forth. 

Mr. Peck. Without going into too great detail, would you tell the 
subcommittee what the role of the secretary of a rating bureau is? 

Mr. Parker. Well, fundamentally the secretary, the managing com- 
mittee I think is your intent, 

Mr. Pecx. All right, sir. 

Mr. Parker. Fundamentally I, of course, attend each meeting. I 
obviously write up the minutes and keep a copy of the minutes of the 
various meetings of the committee. I am also then there available to 
them for consultation and advice, recommendations to them on the 
technical questions that come up, and often the manager, of course, is 
with us, too, the manager of that rating bureau. 

The secretary, however, is relied upon for his technical knowledge 
on any question that the managing committee may have before it. 

Mr. Peck. One final question at this time, sir. You state that your 
organization is located in Chicago, Il. ? 

Mr. Parker. That is right. 

Mr. Peck. What is your address there? 

Mr. Parker. 222 West Adams Street. 

Mr. Peck. Could you enumerate a few ways in which the State 
director of insurance might be aware of your existence and your activi- 
ties in addition to the charter and bylaws of your organization, which 
I presume are on file? 

Mr. Parker. That is right. 

Mr. Peck. Just enumerate a few of the ways in which he would 
know about your existence and activities. 

Mr. Parker. Well, I think often the rating bureau may refer in 
discussions with the insurance department and with the technicians 
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of the insurance department to recommendations that they may have 
received from the Western Actuarial Bureau. That is certainly fre- 
quently done. Often the insurance department, if it is not satisfied 
with some explanation from the rating bureau, may even request 
that I come with the rating bureau manager for a discussion or for 
a conference on some particular points. If it is questions that in- 
volve the technical end of the business in their zone raters, that is, 
the insurance department zone raters meetings, they will request ex- 
planations from me as manager of the Western Actuarial Bureau. 

Mr. Peck. And that would be true with the insurance officials of 
each of the States as well as the State of Illinois, where you are lo- 
cated, or not? 

Mr. Parker. Well, in my particular work I generally have had 
reason to have met and talked and discussed technical matters with 
every insurance department in the Middle Western States. 

Mr. Peck. And are you personally familiar with the insurance di- 
rectors of various States where you do business ? 

Mr. Parker. Not all of them. but a number of them. 

Mr. Cuumprtis. Does that include North Dakota? 

Mr. Parker. I have met the gentleman in question on many oc- 
casions and he attended the zone 4 meetings. I have met him fre- 
quently there. He has been chairman of the zone 4 group. So ob- 
viously there was a reason to meet the commissioners. 

Mr. Peck. Does your group as such, sir, belong to any associa- 
tion ? 

Mr. Parker. No; wedonot. Weare an entity to ourselves. 

Mr. Peck. Thank you very much. 

Thank you, Mr. Chairman. 

Senator Carrotu. Let us take the manager of a rating bureau in 
the State of Colorado. You are his secretary 

Mr, Parxer. Not in the Mountain States Inspection Bureau. No. 
Weare an advisory organization. 

Senator Carrott. Use any State. Suppose that you had given 
your advisory opinion as to a schedule and it was taken before a 
State commission. The State commissioner has to approve it, does 
he not? 

Mr. Parker. Absolutely. 

Senator Carroiu. And after it is approved, do you act as a clearing 
house perhaps to tell a manager of another area that you had gotten 
this through the State of Colorado, Arizona, or wherever you are 
Does this serve perhaps to expedite action in other States? 

Mr. Parker. Well, I think that is a good question. I think prob- 
ably all of us in the insurance business follow that same general plan, 
Senator. And I have observed it on the part of those who have testi- 
fied here previously. And that is that you try, of course, in accom- 
plishing a particular thing, if you are trying to accomplish it, you 





obviously move in the direction of where you get first acceptance. We 


are all human and that is a logical thing. Now, if you can find that 
you have an acceptance in one area, that that would have any bearing 
upon acceptance in another, you would naturally refer to that, yes. 
I think you would and I think any company would that was filing in- 
dependently. 
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I frequently have seen their announcements that they are following 
the same procedure. So if the bureau in Indiana was starting to try 
to adopt something which had been approved already in, let us say, 
Michigan, I think we probably would tell the Indiana Rating Bureau 
that that had been approved in Michigan and maybe in other States 
wherever it had been approved because that is information that is 

inent and has a bearing on it. I don’t think it always influences 
the insurance department. We have, for example, in our States, 
gradually over about a 3-year period obtained with the help of many 
people, but certainly our recommendations to the rating bureaus, 
gradually obtained the new term multiple, which is 2.7 instead of 2.5 
for 3. 1 am getting a little technical for you here. But anyway, a 
revised term multiple for writing policies for more than 1 year. 

While we have approval in some 15 of the States, that fact has not 
o. > iota of bearing upon what the Kentucky Insurance Department or 
W. zonsin Insurance Department has done to date because they 
haven’t approved it and even though we might repeatedly inform them 
that other States have approved it, that doesn’t have any bearing on 
this. 

Senator Carrotu. It would be a question for the State commissioner. 

Mr. Parker. That is right. 

Senator Carrot. But, of course, it could have an influence if you 
try for uniformity in the treatment for fire hazards, as then that in 
itself has to do with rates, because rates have to do with financial 
stability. 

Mr. Parxer. Well, I think the matter of uniformity is of impor- 
tance, but it is not of importance in the sense of rate because the rates 
follow the experience of the State. The place where uniformity is of 
importance and where we seek to accomplish uniformity is insofar 
as we are able, only our recommendations, of course, is in the matter 
of form of coverage because the property owners and agents, as well 
as the companies, are interested in uniformity there and that is, for 
example, that the extended coverage endorsement will embrace the 
same peril and the same type of coverage, if you buy and the property 
owner thinks he is buying the extended coverage endorsement, as 
what he expects to get, because if there were 300 different extended 
coverage endorsements, all of which had different perils and different 
conditions and different clauses, then the public could truthfully say 
that the null-and-void clause was bubibd somewhere because they 
would think they were buying an extended coverage endorsement and 
instead of that they would have something which was less than an 
extended coverage endorsement. 

So we are very definitely interested in uniformity of coverage be- 
cause we think that is a way that the public gets a proper coverage for 
which it is paying. 

Senator Carroty. You haven’t gotten very far with your state- 
ment. Would you like to hit the highlights of that statement? It 
seems to me we have covered some very important issues here. 

Mr. Parker. I would like to just take, say, a few minutes anyway 
to — out the highlights. 

Senator Carroti. You go ahead now without interruption. I don’t 
want to hurry you. You have been doing very well here. It is 20 











1708 THE INSURANCE INDUSTRY 


minutes to 12 and we have another witness who is going to be with 
us for 20 minutes or so. 

Mr. Parker. Would you name the time and I will stay within it? 

Senator Carroiu. I will leave that to your good judgment. I as- 
sume it will not be too long. 

Mr. Parker. I think I can get a hint. 

Beginning on page 4 I have tried to outline the place of the fire 
rating bureau in the insurance picture and to particularly bring out 
the difference between the fire and the casualty type of operation, and 
I have tried to bring out why certain of the witnesses that have ap- 
peared before the committee here in my judgment have been rather 
scathing, let us say, in their remarks concerning the fire rating 
bureaus and their operation, even references to so-called rating bu- 
reaus. That is a pretty poor term for organizations which have been 
operating for 60, 70 years or more, in some cases, and where always 
under State regulation in many of our States, at least, and to be re- 
ferred to in that term is not exactly the—well, we understand it is 
not intended as complimentary. And I have tried to point out why 
this seeming criticism of fire rating bureaus and why you don’t find 
the same maybe in the casualty field where the companies don’t need 
the bureaus. 

I then go on to some of the principles and background and theories 
that guide fire ratemaking to try to show the committee, beginning on 
page 6, what some of these principles are and why they are neces- 
sary, why they have been sound, we think, and why they have served 
the State in the regulatory field. And pointing out particularly the 
catastrophe and large loss exposure that the fire business has versus 
other types of business, the fact that individual company experience 
cannot be credible in its own right except on perhaps certain very 
smaller valued classes of property, and pointing out that the only 
possible way of securing credible statistics which have any validity 
as to the probable future experience is by accumulating the collective 
experience figures of a large group of companies where the statistical 
data are either based on comparable rates and coverages or have been 
adjusted to reflect such a common base. I have that on page 8. 

Now, Mr. Epes, one of the witnesses who went before me, took 
about one paragraph to go from about 186€ to 1944. In our own 
Middle Western States we have had a long history of fire rate regu- 
lation beginning in 1909, and I thought it was a little—well, shall we 
say, a shortcut reference that he made when you consider that the 
operation has been under regulation for the extent that it has. 

The main thing I want to point out is that the State laws which were 
originally anticompact and antitrust laws in our States were replaced 
by antidiscrimination laws for the very purpose and for the very 
reason that under outright competition, unregulated competition, un- 
fair discrimination was rife. That was the reason for the antidis- 
crimination law and the substitution of that and the subsequent rate 
law, and unrestricted competition will bring back, if it ever comes, 
the same type of unfair discrimination in my judgment as existed 
back at the turn of the century. 

Now, I point out the way in which our rating bureaus in the fire 
field try to serve the property owner in the State, and I finally on 
page 12 point out that I think that if proper ratemaking was ever 
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legislated out of existence, that I think you would find in the Congress 
a general demand on the part of the public for a law which would 
permit proper ratemaking. 

I don’t want to cover more than just that in the few minutes I 
have. But then I go into present developments and I point out that 
the experimentation—that is on page 14—that is going on in the 
business, particularly in multiple line, is not purely for or solely with 
the so-called—again I don’t want to belittle the companies, but the 
independent companies, that the experimentation is general and prob- 
ably is one of the most important problems that we are facing not only 
the business but the rating bureaus, as far as that is concerned, in our 
States. 

I point out that the growth of individual filings on certain classes, 
particularly the dwelling class, is generally creating problems. It is 

oing to produce a problem from the standpoint of the experience 
figure that result. And on the bottom of page 15 I particularly try 
to point out, beginning in there, some of the problems we have seen 
growing as a result of this, in that because certain companies will 
only write dwelling houses when they have $7,500 or more insurance, 
that it is leaving the owner of the small home with the small value 
dwelling which is typical of many of our Middle Western States 
without necessarily the market for his insurance coverage, and we 
have actually seen cases where questions are going to the legislatures 
in some of the States because those owners of small modest homes are 
having more difficulty in getting insurance. 

I point out some of the other problems resulting from the dilution 
of the statistical bases in ratemaking and the fact that some of the 
insistence upon trying to tear down bureau structure would seem to 
be nearly pointed toward destroying some of these bases. 

The balance of that I think is rather clear to anyone reading it. I 
think on page 18 I finally conclude that without rates that are in 
keeping with the hazards of various risks, there can be a return to 
the unfairly discriminatory ratemaking procedures that led to the 
adoption of the original antidiscrimination and rating laws. 

And I mention the fact that the States have therefore a real prob- 
lem from a regulatory standpoint as they face this future. 

Now, beginning on page 19 and just taking a couple of minutes, 
Senator, I started to and I tried to the best of my limited ability to 
answer the specific criticisms directed against fire-bureau actions in 
the Middle Western States by some of the previous witnesses. 

I have felt that this committee would want such an explanation, 
that you would be interested in such an explanation, and because I 
was certainly familiar with the background of the two or three or 
four things referred to, I have tried to cover it in detail. 

I think the first thing I would only comment on is that the general 
charge of harassing tactics, or obstruction, so far as middle western 
rating bureaus are concerned, made by the witnesses, some of the wit- 
nesses who had appeared here previously, is not correct and is actually 
false, I think, on the basis of the particular record in the Middle 
Western States. 

I have therefore outlined to you the reasons for the three hearings 
which I referred to in this testimony. That is, three hearings by an 
insurance department in which the bureaus were involved in the 
course of 15 years in 18 States. 
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The first one, of course, is on Cook County. That appears on—that 
begins on page 22. And I think I have tried to give you the back- 
ground of that particular hearing and the reason for it, but I point 
out that, having lost the case, there has been no appeal ever taken — 
that is, no further action by the bureau, and the company is continuing 
to write under that deviation in Cook County, but the bureau hag 
filed several rate increases in that particular case since that hearing, 
and the company is benefiting from those increased rates. 

They have never expanded their deviation. 

In Ohio, the hearing was on a matter involving the substitution of 
an amount of insurance clause for coinsurance clause. The managing 
committee of that bureau felt it was a matter which might bear very 
vitally upon the question of the rates in the State as to whether they 
would be adequate and as to perhaps they would be distorted by 
different statistics, and after the superintendent of insurance held for 
the company, the matter was dropped. The bureau did not appeal and 
there was no harassment certainly of the company. 

Senator Carroti. Are you saying that the bureaus have filed a 
protest in only three cases ? 

Mr. Parxer. The only three cases referred to that I could tell from 
the previous record in our States were referred to in previous testi- 
mony, where hearings were involved as a result or in which the 
bureaus participated, are these three. 

Now, there possibly were some hearings brought by insurance de- 
partments in a few cases, but the actual number of hearings in Middle 
Western States on either deviation filings or on other matters is 
minuscule. 

Senator Carroty. As a matter of administrative law, if a hearing 
were granted, would that suspend the operation of the rate upon 
which the deviation was based ? 

Mr. Parxer. No. Generally speaking, if the rate is in effect, the rate 
continues during the period under which it is in review. Now—— 

Senator Carroiu. In other words—the reason I asked the question— 
it would be a very bad practice 

Mr. Parker. Oh, no. 

Senator Carroiyi (continuing). To use the bureau to file objections 
to delay the rate. You could drive some companies to the wall, I 
should think, if that would be permitted. 

Mr. Parxer. I would say even in the Cook County matter, which 
is the only rate hearing which has been really in our 18 States in this 
whole period, only rate deviation hearing, it is the only one in the 18 
States in 15 years that I would fundamentally call a rate deviation 
hearing, and even there the deviation was in effect by the company 
and was never interrupted by the fact that the hearing took place. 

I then mention Kentucky which was referred to by one of the com- 
pany witnesses here, and point out that this hearing was called by 
the department. The bureau itself did not petition to intervene until 
after the company had presented its own testimony, and in that had 
clearly brought out that they were relying upon the bureau sub- 
scribership with the bureau and still claiming that it was an inde- 
pendent filing. 

Now that involved some really legal questions which may or may 
not have to be decided by the courts in Kentucky, and it is a general 
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uestion and general problem in other States in the country. But 
that was a departmental hearing in which the bureau subsequently 
moved to intervene. 

I point out, beginning on page 35, that the claim of harassment on 
the installment plan payment filings is not correct, that no bureau 
in the Middle Western States asked for a hearing in regard to those 
plans, that in fact the installment plan was not an innovation of that 
particular company. 

We have had installment plans in other parts of the business and in 
the farm business for many years prior to their filings, but in any 
event, there was no obstruction of their filing although the effect of 
the installment plan was so great and has been so great in its effect 
upon premium and on commissions of the agents that many of the 
agents associations and insurance departments were concerned. 

I finally state, however, that I do not think that the fact that the 
company found other companies reluctant to go along with their 
particular view, in other words, that hurt their feelings, I don’t believe 
that a charge of hurt feelings is exactly germane to the hearings being 
conducted by this committee. 

Another major point I cover beginning on page 40 is the matter 
of bureau assessment, and I hope, that is, the rules that the bureau has 
for assessment which are particularly criticized in the hearings here 
because of their treatment and the needed adoption of a rule for partial 
subscribers. 

I explain as completely as possible, or as completely as I can, the 
whole batketwana and basis for those rules, and I include some refer- 
ences such as information given me on page 50 from Manager Setzer of 
the Ohio Inspection Bureau, showing the difference in assessments 
as made by the bureau for their partial subscribers versus the assess- 
ment if the company was a full subscriber, and beginning—I think I 
just want to mention these to you. 

Beginning with the company which—one company which excludes 
the dwelling class in full, their actual assessment is some $12,000 less 
than if they were a full subscriber. 

I mention this only because there has been an implication here that 
the assessment rules of the bureaus on partial subscribers were adopted 
as again an idea of harassment or obstruction, and I am emphatically 
denying that and I have given chapter and verse here and pointed 
out that certainly so far as either the National Board of Fire Under- 
writers or the Western Underwriters Association are concerned, that 
were referred to by some of the witnesses, neither of those organiza- 
tions has had any knowledge of the actions taken on bureau assessment 
in any of the States in our field until long after those rules were 
adopted. 

In other words, it was not the action, the concerted action on the 
part of the business taking off after the partial subscriber. It had 
no such bearing. The first rules were adopted in some of the Middle 
Western States as early as 1951 or 1952 when the particular companies 
who testified here hadn’t even thought of becoming partial subscribers. 

So I most emphatically have pointed out the absence of that as a 
proper charge. 

Senator Carrotu. May I interrupt? 

Mr. Parker. I am just about finished. 
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Senator Carron. Counsel has offered me a letter, dated August 
26, 1955, from the Arkansas Inspection and Rating Bureau. I wil] 
put a question or two from this letter and then will put it in the 
record. 

This has to do with the problem of partial subscribership of the 


rating bureaus. The observation made by the manager, Walter 
Plangman, is: 


It is possible this subject will be considered by our board of governors at 


its next meeting and perhaps a special committee may be appointed to ex. 
plore the subject. In the meantime our office— 


referring to the Arkansas Inspection and Rating Bureau— 


has largely been guided by action taken in the Middle Western States because 
Western Actuarial Bureau is an advisory organization to our bureau. 

Then I observe another letter, of May 23, 1955, from the Arkansas 
Inspection and Rating Bureau, which has to do with a little different 


subject. This is signed by George D. Suter, assistant manager, Ar- 
kansas Inspection and Rating Bureau: 


We are under instructions from our board of governors to oppose all ap 
plications of our members or subscribers for rate deviations and the memoran- 
dum merely contained information that we had verbally given the commis- 


sioner at the hearings. 

The point is this. Both letters are concerned with partial sub- 
scribership guided by the action of the Western Actuarial Bureau. 
This group is under instructions to oppose all applications of mem- 
bers or subscribers for rate deviations. I will put these in the record. 

(The letters referred to may be found on p. 2471.) 

Senator Carroiu. This raises the question in my mind that if your 
group is an advisory group, aren’t you far more potent than you have 
indicated here this morning, if the members follow your recommenda- 
tions? Don’t you exert more influence through your board of gov- 
ernors on these various rating bureaus than you have indicated here 
this morning ? 

Mr. Parker. Is that the—— 

Senator Carroti. I am not speaking of improper influence now. 
I am speaking not only of the actuarial bureau but of your position 
as secretary to these various rating bureaus, and of this question of 
uniformity. 

Mr. Parker. Senator, I think I would call your attention first that 
I am not secretary of the managing committee of the Arkansas bu- 
reau but that isn’t particularly germane to this. I am not familiar 
with this correspondence, but the first letter referred to apparently 
assessment procedure, was that it, on partial subscribers? 

Senator Carro.u. The first paragraph 

Mr. Parker. Isthat right, Mr. McHugh? 

Senator Carroiu. Is addressed to Mr. John A. North, chairman, 
special committee of chief executives. 

Mr. Parker. I don’t know about that. 

Senator Carroti. Of the National Board of Fire Underwriters. 
This is the first paragraph, which may be helpful. 

Mr. Parker. I think I understand the letter, Senator, in this sense, 
that I think some time in that period the national board inquired of 
the bureaus throughout. the country as to what rules they had as to 
assessment of partial subscribers, and I think that letter was probably 
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the letter of the Arkansas Inspection and Rating Bureau in answer 
to that inquiry and they said, and I think they were merely stating 
robably the facts, that insofar as any—what they had adopted or 
San guided by in deciding what to do about partial subscribership 
assessment—that isn’t as to whether a company could be a subscriber— 
that they were following generally the practices, the recommendations 
which the Western Actuarial Bureau had helped work out with a 
number of the bureau managers in the Middle Western States. 

Senator Carrouu. I think that is what they said—guided by the 
action. 

Mr. Parker. That is right, and I think that is very proper for them 
to have done. 

Now, as to the second letter, that has nothing to do with the matter 
of assessment of partial subscribers. That is a letter which, as I 
heard you reading it, deals with the policy of their governing com- 
mittee on deviations, which is entirely a different question. 

And I have nothing to do with the policy of their governing 
committee. 

Senator Carroiti. The point, as I thought I had explained, was to 
show the degree of your influence, perhaps you can say the strength 
of your advice. I should like specifically to raise this question now. 
Did your advisory group at any time advise the Arkansas Inspection 
and Rating Bureau to oppose all applications from the members of 
that bureau for rate deviations Has that ever been your policy any- 
where at any time in any State? 

Mr. Parker. It certainly has not, Senator. In fact, if we had ever 
made any recommendation, which we haven’t, it would have been 
quite contrary to that. We have never made such a recommendation 
to any bureau in any State where we are an advisory organization. 

Senator Carroti. Who are the members of the executive committee 
of the Western Actuarial Bureau ? 

Mr. Parker. Well, they change each year based on election. Do 
you mean the current list? Ican roughly—— 

Senator Carroti. Can you furnish their names for the record ? 

Mr. Parker. It is in the—it has been furnished to the committee 
and I will be very happy to have it introduced as such. 

(The information referred to may be found on p. 2569.) 

Senator Carrot. I think you testified you are a secretary of a 
number of the groups. 

Mr. Parker. I am secretary of the Western Actuarial Bureau, and 
I am also secretary of certain of the managing committees, but I am 
not the secretary to the rating bureau, to the Arkansas Inspection and 
Rating Bureau. 

Senator Carrot. Let us forget about Arkansas for a while. If you 
are secretary, are you secretary to the executive committee ? 

Mr. Parker. Of the Western Actuarial Bureau, and I am also 
manager of it. 

Senator Carrot. Are you also concerned with rating bureaus? 

Mr. Parker. To the managing committee. 

Senator Carrotu. Is there an executive committee that always di- 
rects that work ? 

Mr. Parker. Each bureau has its managing committee. 

Senator Carrouu. I think you testified you meet in Chicago? 
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Mr. Parker. Very frequently. 

Senator Carroiu. On occasion ? 

Mr. Parker. Very frequently. 

Senator Carroiu. I ask you whether or not in the minute of the 
record there is at any time, any instructions, whether written or oral, 
any agreement or instruction going out to the members to oppose all 
applications for rate deviations in any State at any time of any group, 

Mr. Parker. Well, I would say emphatically, Senator, no. 

Now, I would be happy to introduce in the record a minute from the 
executive committee of my executive committee of the Western Actu- 
arial Bureau, in which the committee, although it would have no bear- 
ing on an individual bureau, but still from our standpoint, the com- 
mittee went definitely on record as opposed in any way to recommend- 
ing to the member or subscribing companies of the rating bureaus in 
the Middle West any action with reference to deviation filings. That 
is, any opposition to deviation filings. But for your—and if Mr. 
McHugh wishes to introduce that, it will be perfectly all right with 
me. 

But in answer to your question, there has never been such a recom- 
mendation even considered by either our executive committee or by 
any managing committee of a bureau of which I am secretary. 

Senator Carrot. I think that answers it and that is why I put it so 
bluntly. 

If you have a document which you want in the record to show the 
contrary, that you did not take such action, certainly it ought to be 
presented. 

Mr. Parker. I will be very happy to introduce that particular 
record. I havea copy of it with me. 

Senator Carroiu. I think your statement to the effect that as an 
advisory group, you have neither advised nor recommended nor par- 
ticipated in any such 

Mr. Parker. In a general recommendation against deviation filings. 

Senator Carrotu. I notice you say “in a general recommendation.” 
Have you ever done it specifically for a specific State? 

Mr. Parker. Now, I cover in here, the record right here, in the 
statement, Senator, the fact that there were two hearings in this 
course of 15 years where managing committees of two bureaus, one, 
Cook County, and one, Ohio, recommended that the manager request 
a hearing on those deviation fiilings. 

Now, that was on a specific deviation filing in each case, but I under- 
stood your question to mean that did any bureau committee, at any 
time, instruct or adopt a resolution or motion to oppose deviation 
filings as a general matter. 

Senator Carrot. Based on the recommendations of your bureau. 

Mr. Parker. And I say unqualifiedly no. 

Senator Carroxtzi. And only in those two or three instances that you 
have indicated have you taken specific action. 

Mr. Parker. That is correct. There have been very few hearings 
on any deviation filing in Middle Western States. 

Senator Carrotzi. Are there any further comments along this line? 
Mr. McHugh, do you desire to pursue this? 

Mr. McHveu. I didn’t know whether you were confining it just to 
these hearings, but my question to you, Mr. Parker, is whether or not 
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Western Actuarial Bureau has ever made any recommendation on any 
other specific cases in opposition to a deviation. 

Mr. Parker. I think we have been consulted by individual bureaus 
on questions, and I imagine that would be true if you went through 
the records on questions where there was a question as to whether the 
bureau should ask for a hearing. 

Mr. McHveun. And have you in some of these cases recommended 
that there should be opposition to those efforts to sell insurance at a 
lower price? 

Mr. Parker. As an individual item, yes. Not an effort to sell in- 
surance at a lower price, Mr. McHugh. That isn’t the nature—— 

Mr. McHveu. In many cases that is what the deviation involved, 
is it not? 

Mr. Parker. Generally not. Often the deviation is in regard to 
some change that has no bearing specifically on rate. 

Mr. McHvueu. Oftentimes it has, though. 

Mr. Parker. What? 

Mr. McHvueu. Oftentimes the deviation is on rates. 

Mr. Parker. Lots of deviationsare. But I think you have to under- 
stand that throughout the Middle West, for many, many years, in fact, 
as long as I have been in the business, there have been many companies 
operating on general rate deviations across, what we call across-the- 
board deviations, because of proved differences in expense or loss ex- 
perience, where the bureaus make no atempt to even consider. The 
company has been operating that way from time immemorial. 

Now, those things are going on all the time, and we don’t necessarily 
get involved, and the bureaus don’t get involved in particularly that 
type of consideration. They leave it to the insurance department to 
regulate. A bureau is not trying to regulate its member or sub- 
scribing companies. 

Mr. McHveu. I understand your testimony to be now that in addi- 
tion to the three cases cited in the record, the Western Actuarial 
Bureau has made some recommendations in specific cases in opposition 
to deviations. 

Mr. Parker. Just correspondence between me as a technician with 
the bureau manager, yes. But often those are questions that he raises. 
The insurance department may even be asking questions in regard to 
some particular thing. I don’t know. And we may speak as tech- 
nicians on points which we are asked for. But I think the Senator, 
Mr. McHugh, was very definitely, and I think properly trying to 
understand whether there was a matter of policy of opposition through 
either the Western Actuarial Bureau or the various rating bureaus of 
which I am secretary, to deviation filings, and I answer still unequivo- 
cally that there is no such and never has been any such discussion 
or motion or record or resolution or action taken. 

Mr. McHvueu. With reference to matters of general policy in oppo- 
sition to deviation. 

Mr. Parker. That iscorrect. That is correct. 

Senator Carrot. I think you have explained it very clearly—with 
the exception of the few specific cases in the record. Now you say 
there may be some other cases where they call upon you individually 
as a technician. Do you mean in your capacity as secretary ¢ 

Mr. Parker. No. Probably in my capacity as manager of the West- 
ern Actuarial Bureau because of the question involved. Sometimes 
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they are statistical questions. I think you must realize that we are in 
a very complex business and certainly often a deviation filing in most 
of the States, or every State, should be accompanied, of course, with 
its supporting information. Now, a copy of that goes to the rating 
bureau at the time it is sent by the company to the insurance depart- 
ment. That is what the law specifies. That is what the all-industry 
form of law specifies. 

Now, the bureau is supposed to review that and in itself you might 
say decide whether it waives on the hearing because the law specifies 
that the department call a hearing on a deviation filing. Then, if it 
is waived by both the bureau and the company, then the department 
may waive the hearing. 

Now, a bureau faced with some statistical information which per- 
haps maybe is not quite complete may ask us from an actuarial stand- 
point for our opinion of that particular information. That is the 
type of thing I have particularly in mind. 

Senator Carroti. And then, would you prepare a brief and send 
it on tothem ? 

Mr. Parker. We would write a letter simply analyzing what we feel 
about the thing and often we very definitely say we see nothing wrong 
with that deviation in that particular 

Senator Carrotu. In this highly complex field it would be very 
difficult for an independent, would it not, to have access to all the 
statistical data unless he is a member of this group ? 

Mr. Parker. I think the independent companies certainly have in 
fact utilized the same statistical sources, Senator, that everybody else 
has. In other words, they are not independent as to in most cases 
statistical data. Quite a few of them are subscribers to the actuarial 
bureau of the national board or to the Mutual Insurance Advisory 
Association, or the National Independent Statistical Association. So 
they have available to them all the statistics that any company has. 

Senator Carrot. Any other questions along this line? 

Mr. Pecx. Mr. Chairman, I have one question on the subject of 
deviation. 

Senator Carrot. First of all, have you concluded your statement 
on this point? Are there some other points you wish to make? 

Mr. Parker. I will only say very briefly that I also cover the matter 
of auditing, what that means, how it is done by the bureau, because 
there was some reference to this auditing as being a means of control, 
and I have tried to point out to your committee what the real funce- 
tion of auditing is. 

And the only other thing in here is—well, there is another item and 
that is on—I guess that is all. With my conclusion I have certain 
— that I make as a conclusion which are self-explanatory, I be- 

ieve, and I also give as an appendix the complete correspondence be- 
tween the Michigan Inspection Bureau, the rating bureau in Michi- 
gan, and its insurance department on the matter of a bureau assessment 
which was in answer to the department’s very specific request for—in 
fact, critical request for—additional data, and I think it is explanatory 
to your committee and your staff as to how carefully certain of the 
insurance departments have examined into the operations of even such 
a thing as a bureau rule on service charges. 
Senator Carrot. Is the Dean system copyrighted? 
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Mr. Parker. Yes, it is, Senator. 

Senator Carroti. And independents have access to it ? 

Mr. Parker. Everyone. 

Senator Carrot. Without violating the copyright laws ? 

Mr. Parker. Every one of them has in effect obtained the benefit 
of its use since the inception, practically all of them, since the incep- 
tion of the company as a subscriber or member of the rating bureaus 
that apply it, because it requires application, Senator. It isn’t some- 
thing that has any usefulness unless it is applied. 

Senator CarroLL. You have a question, Mr. Peck ? 

Mr. Peck. Thank you, Mr. Chairman. 

Mr. Parker, most certainly this series of hearings has brought out 
the importance of deviations. Perhaps one of the main points of 
issue is the ease of deviation, the right to deviation, and I believe I am 
right if I say that individual rate laws do — for deviation rights. 

In your review of the contents of your 57-page statement, 
you referred to the fact that there was some difference of opinion con- 
cerning the free ability of certain companies to deviate in their rates. 
Is that true, sir? 

Mr. Parker. I refer to the fact that there are deviation filing and, 
of course, 1 have referred to one case at least, two cases here of a hear- 
ing on deviation. 

Mr. Peck. My question is this, Mr. Parker: Inasmuch as the right to 
deviate is not only one of the major points at issue, but also a very 
valuable right for those companies which want to deviate, do you 
think that there is a need for some clarification of the deviating route? 

Mr. Parker. I don’t think there is so much need for clarification 
of the deviation section of the law. I don’t believe really that has 
been any great problem. I think there is more need for clarification 
of this question of partial subscribership. 

The ms, in other words, protects the individual companies several 
ways. First, it gives them the right absolutely to be independent. No 
question about that. Any one of them can file, make all their filings 
individually without respect to a bureau. 

Secondly, they can be a bureau subscriber and then deviate. 

And thirdly, the law refers generally in most States to partial sub- 
scribership. 

Mr. Peck. Do you agree, sir, that the mechanics of deviating should 
be clearly understood by all parties and promptly administered by 

State officials? 

Mr. Parker. I think if there has been any weakness in this devia- 
tion in the States in which I am familiar, in our area, it is because 
there have been so many deviation filings that often they swamp the 
ability of even a conscientious insurance department to keep track of. 

Mr. Peck. And you think 

Mr. Parker. And often, too, that is because the company making 
the deviation filing does not submit the same detail and the same degree 
of supporting information as would in effect be required if you made 
a very definite application of the standards that the department is 
supposed to follow. 

Mr. Peck. Do you believe, sir, that if the procedural requirements 
of the individual State statutes were clarified to the point where 
any company which sought to deviate would know exactly what it 
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should do in order to deviate, that such improvement would be help- 
ful to the State official, to the deviating company, and to the board? 

Mr. Parker. I think so, and, in fact, some of the States in our field, 
the insurance departments, have very definitely set up procedural rules 
for a company to follow so that the department is assured of receiving 
the statistical and other data which properly supports the filing. 

Mr. Peck. Do you believe, sir, that any of these procedural re- 
quirements are unduly complicated so that they cannot be properly 
met ? 

Mr. Parker. No. I think that any one that I have seen has been 
certainly a reasonable rule and a reasonable requirement and not any 
different, in fact, perhaps even less restrictive than the general require- 
ments on the rating bureaus. 

Mr. Pecx. Do you believe that there is any confusion or doubt 
in major States where there could very possibly be a large volume of 
deviation, which leads to harassment, litigation, or administrative 
difficulties which could be clarified so that there wouldn’t be any 
problem, assuming there is a problem? 

Mr. ParKer. Well, I feel this, in answer to your question, that per- 
haps with the development here and there of better procedures that 
that in itself would—procedures for handling—that is, for the insur- 
ance department processing deviation filings. 

Mr. Peck. I have in mind, sir, only the mechanical procedure of 
getting something done. 

Mr. Parker. I think with that that the deviation matter would 
really be of no great consequence to the insurance departments other 
than the fact that it does add to, of course, a great deal of work and 
they must be staffed properly. 

As I said initially, I think the real problem of the law, of the pres- 
ent laws, is this matter of—there are two problems; one problem is 
partial subscribership in the sense it is not clear as to what service you 
can use of a bureau when you are a subscriber for a single line and still 
are writing multiple lines, and the other problem as to what features 
of the law are applicable under multiple-line filings. 

Mr. Peck. In your capacity as secretary of the managing commit- 
tee of several rating bureaus, do you know of any activity currently 
taking place which would eventually clarify the mechanical procedure 
for deviations ? 

Mr. Parker. For deviations, again ? 

Mr. Peck. Yes. I think much of the testimony brought before this 
subcommittee has emphasized the importance of Sevidtions: 

Mr. Parker. Well, I do not know of anything specifically other 
than I know of certain insurance departments in our State, in the 
States in the Middle West, that have adopted such procedural require- 
ments simply for data, that is, for the way you will submit a deviation 
filing, and those have been helpful, in my judgment. 

I don’t know at this point of any specific action being taken on it. 

Now, as far as our type of operation is concerned, or the rating 
bureaus, we are obviously not the ones to govern or to try to make 
suggestions on how a company processes a deviation. That isa matter 
for the insurance department in each State. But—— 

Senator Carrot. Mr. McHugh, have you another question here 
that you want to ask? 
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Mr. McHueu. Just one brief one, Senator. 

Mr. Parker, it was mentioned that the Dean Analytic Schedule is 
copyrighted. Nevertheless you have suggested that it is available for 
use by a great many other companies. 

Is it your position that every insurer, even though he is neither a 
member nor a subscriber of a rating bureau, has the right to file a rate 
in which, as one of the component parts, he uses the Dean Analytic 
Schedule ? 

Mr. Parker. Would you repeat that question ? 

I didn’t hear whether you said “either” or “neither.” 

Mr. McHvueu. My question is this: Is it your position that every 
insurer, even though he is not a member of the rating bureau and not 
a subscriber, has a right to file a rate in which one of the component 
parts in the Dean Analytic System ? 

Mr. Parker. Well, I think you get into legal questions there, Mr. 
McHugh, that I don’t know that I am really fully competent to try to 
answer. I have an opinion, but I am not necessarily the right one to 
try to answer. 

I think your question presupposes that a filing is in effect with the 
insurance department of that State providing for the analytic system 
asthe rating instrument. Now 

Mr. McHvueu. Would you oppose a filing? Would you, as manager 
of the Western Actuarial Bureau, use your offices to oppose a filing of 
that nature / 

Mr. Parker. I think this, that first of all the development of the 
analytic system was obviously a product that was intended to be of 
general assistance to the business. So we are not in any sense trying 
to operate the analytic system as being something which we got, 
nobody else has got. Every company, as I told you—— 

Mr. McHueu. Can you give us a “yes” or “no” answer to that 
question ? 

Mr. Parker. Well, your question was pretty complicated, Mr. Mc- 
Hugh. I will try to answer again, and that is that if the bureau rating 
service of which a company is a subscriber is the thing which they are 
relying upon in making their filing with the insurance department, 
and therefore it requires action by the bureau to make a revision of 
that rate, and the company is going to be guided by the action of the 
bureau, then I think that fundamentally that company is a subscriber 
of that rating bureau and should in all sense be considered a sub- 
scriber. 

Now—— 

Mr. McHveu. I am posing this situation now where a company is 
not a subscriber to any of the services of the rating bureau; it is not 
a member of the rating bureau; it is not a subscriber. It now pro- 
poses to make a rate filing. In the course of that rate filing, it em- 
ploys the Dean Analytic System as one of the components in arriving 
at its rates. 

If it makes such a filing do you feel you should use your office in 
the Western Actuarial Bureau to oppose such a filing on the ground 
that it uses copyrighted material ? 

Mr. Parker. It wouldn’t on the ground, as such that way I don’t 
believe, but I think we definitely, as the Western Actuarial Bureau 
have felt that the analytic system which was intended for general 
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use and for the benefit of the business as a whole should be used by 
organizations which are serving and are prepared to serve the com- 
panies generally, as a general rating organization under the statutes 
of each State, and not be used by any just individual company for 
its own aggrandizement, or whatever its purpose might be. 

Mr. McHueu. So you would object, then, to the use of this schedule 
by companies which are not members or subscribers to the 1 rating 
bureau ? 

Mr. Parker. On the hypothetical basis, I think I would; yes. 

Mr. McHwueu. Despite the fact that such schedules are filed with 
the insurance department and are therefore in the public domain / 

Mr. Parker. Well, Mr. McHugh, you are confusing the question by 
trying to make of the analytic system something that it isn’t. It is 
not just a group of rates, it is a method. 

Mr. McHveu. Isn’t it true that the analytic s system is filed and 
made a part of the public record with the State insurance depart- 
ments ¢ 

Mr. Parker. [I still—of course, I am not trying to answer this le- 
gally, but fundamentally the analytic system is a work product of the 
Western Actuarial Bureau under the lease that it is operating, and it 

takes expense. It takes money for either the operation of our ‘office, or 
it takes money for the operation of a rating bureau. And that is all 
that we are trying to in any sense recognize, and that is that there is a 
legitimate way of making the analytic system available for the use by 
any company through its :subseribership to rating organizations which 
serve, and have to under the law serve, all companies. 

We do not think in any way, Mr. McHugh, that is a restriction on 
the use of the analytic system. 

Senator Carroty. Mr. Parker, your attorney is seated next to you. 
When you file with the State insurance commissioners, does it become 
a matter of public property / 

Mr. Parker. No, Senator. I think again you are getting into the 
legal field. Maybe I should let counsel answer it. 

Senator Carrotu. I would be very happy to have counsel reply, but 
my point is, I think we are making this so technical 

‘Mr. Parker. In my own mind, I distinguish between a matter of 
public record which any document, of course, on file with the insurance 
department becomes 

Senator Carrot. I think you have said this is the result of a system. 
If it is on file, for ex ample, and there should be a protest—suppose 
there is a hearing. 

Mr. Parker. I can only say 

Senator Carrouu. Let me finish, please. 

Suppose there is a hearing and a protest filed on the basis of some 
grounds of deviation, and as a part of the protest there is a filing 
before the State insurance commissioner. No sensible person would 
contend that the one protesting could not have access to the files and 
that he could not use the very evidence that is going to be used against 
him to state his case. I think your lawyer would agree with me there. 

This is what we call due process under administrative procedure, 
and the fact that you may have used a system to formulate an objec- 
tion would not mean that the independent protestor could not use 
that objection, that evidence, to sustain his point. 
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I will be glad to hear from your lawyer on that. 

Mr, Parker. One point before we pass into the legal point. 

The analytic system has been made available ever since 1909 to any- 
one who wishes a copy of the analytic system. We have 1,600 or 1, 700 
individuals on our list who receive copies of the an: lytic’ system, and 
every rev ision, and there have been 21 revisions c urrently of the latest 
edition. 

Now, that is a service plus standards which we call a handbook for 
fire protection, and all the special schedules that we provide to any 
individual in the United States, and we have many foreign people— 
that is, in foreign countries—who obtain that. Any architect, any 
insured, any property owner, any trade association, anyone who wants 
it. We do not think for one moment that is an attempt to restrict the 
analytic system. 

But, from the standpoint of its use, simply by—I will take this 
work product and use it the way I want, I don’t think—I think, my- 
self, that we have the right to try to set it up in a procedure which is 
fair and square, but in which there is proper recompense for the 
expense involved in maintaining that. 

Senator Carrou. I think that rather than dealing in hypothetical 
matters here, the question is: Have you ever asserted your right 
against anybody under this system ? 

Mr. Parker. We have had one or two questions in the 10 years or 
so, that I can think of. 

Senator Carroti. Have you ever gone into court to protect your 
right ? 

Mr. Parker. No, no. 

Senator Carrotit. You have no right to raise such an objection 
before the State insurance commissioner because that is not his 
function to determine. 

Mr. Parker. We wouldn’t try to before the State commissioners. 

Senator Carroiti. You raised no objection there ? 

Mr. Parker. I don’t think anybody has, in effect, done it. There 
has been no reason. 

Senator Carroti. You raised no objection to courts? 

Mr. Parker. We a had any. 

Senator Carroxi. I do not see the point in pursuing this inquiry 
unless somebody can prove you do have a system and interconnection 
through your bureaus and the State insurance commissioners who 
say this is a system that the independents can’t use. 

Mr. Parker. Nobody, as far as I know, ever made an issue—— 

Senator Carrot. You never enjoined anybody, I assume. 

Mr. Parker. No, no. 

Senator Carrott. Do we want to follow this inquiry any further, 
along this line, Mr. McHugh? 

Mr. McHven. No. 

The only other question I would ask, Senator, is: What is the pur- 
pose of expending the necessary funds to maintain your copyright, 
then ? 

Mr. Parker. The copyright on the analytic system is merely in 
order to maintain it as an entity. If you, and I am sure you are not, 
were familiar with, for example, some of the other past dev elopments 
of schedules, a schedule that was not maintained in a systematic 
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method would soon become so changed in its concept of hazard and 
relationships, and so on, that it would be an abortion in a 15-year 
period, if it just was—if everybody went off making adaptations of it 
to the point where none had similarity, none had any particular re- 
lationship to anything else, and yet were all termed the “analytic 
system for the measurement of relative fire hazards.” 

We are interested in maintaining an entity of that system as a 
method of making an analysis of fire hazards. We are proud of it, 
and we hope to continue to do this work for some time to come. 

Now, whether we were or not, I don’t know. But at least 

Senator Carroiti. You have been doing it for 50 years? 

Mr. Parxer. That is right. 

Senator Carrotu. And over the 50 years you have tried to preserve 
the system so you would force them—I do not mean “force them”; 
yours is a business proposition; your members, by coming into the 
bureaus, give you fees whereby you can sustain your operation. Is 
that not about the substance of it ? 

Mr. Parker. Senator Carroll, our office costs about $400,000 a year, 
not all of that for schedule work by any means. Perhaps, let us say, 
about $200,000-some-odd annually to do this type of technical work 
with our staff and to maintain this particular type of operation. 

Now, I don’t think that when you consider that we have over $500 
million of premium volume in the Middle Western States annually, 
and some $300 million of that is developed from the analytic system, 
that that is actually attempting to aggrandize ourselves from the 
operation of the analytic system. 

The actual fact is that the rating bureaus serve the entire business; 
they are there. They are not creatures of any one part of our in- 
surance family; they are a general rating instrument for use by any 
company. 

In fact, under the laws, they must admit any company to be a sub- 
scriber, and we see nothing wrong in limiting our permission for use 
of the analytic system as a filed rating instrument to the rating 
organizations which are serving the business generally. 

Senator Carrot. Mr. Parker, thank you very much. 

Have you completed your statement ? 

Mr. Parker. Ihave. Thank you, sir. 

Senator Carroty. Do you think you have had an adequate hearing 
on this matter? I know you could go on for hours. 

Mr. Parker. You have been most kind and patient, Senator. to 
me. I amatechnical man. I have tried to remain a little free from 
too much technicality. But I do appreciate the courtesy of your 
invitation and for the opportunity to be here. I hope through the 
statement which is a little more complete in certain points that the 
committee and its counsel will have some added benefit from my 
experience. 

Senator Carrotu. I want to say to you that I intend to read your 
statement. As I rave stated to you before, we are hard pressed 
at this time. Some of us have been here for 8 months without going 
home. These are the closing weeks of the session. You can under- 
stand the reason for the pressure. 

We still have one more witness. 
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Mr. Parker. Thank you very much, Senator. I appreciate it. 
Senator CarroLu. Thank you very much, Mr. Parker. 
(The full prepared statement of Mr. Parker is as follows :) 


My name is Kent H. Parker. I am manager of the Western Actuarial 
Bureau located in Chicago, Ill. I am appearing here at the request of the sub- 
committee to present the views of our organization on matters which have been 
under consideration. in previous hearings, and to outline our opinion on various 
rate and rate regulation problems. 

The bureau is an advisory organization qualified as such under the regulatory 
laws of each State and furnishes, in an advisory capacity, actuarial, schedule 
and technical services to the fire rating organizations in 20 States. The prin- 
cipal area in which we furnish such services to the rating organizations is what 
is roughly described as the Middle West. 

The Western Actuarial Bureau was established in 1909 for the principal pur- 
pose of administering and continually developing and keeping up to date the 
analytic system for the measurement of relative fire hazard, a system for 
analyzing fire hazard of property and for determining fire insurance rates which 
had begun to be tested and adopted by rating bureaus in Middle Western States 
in the period around 1905. 

In the subsequent 50-year period of our operation, this study of ever-changing 
fire hazard and translation into a practical system of ratemaking has continued 
to be one of our principal functions. Our technical staff is composed of graduate 
fire protection engineers, who have had further practical experience as engineers 
and inspectors with the rating bureaus. They are men trained to understand 
all phases of occupancy hazards, structural conditions, public and private forms 
of protection. They are also trained to review hazards in the light of actual 
loss experience, and to analyze these features in evaluating their relative weight 
in schedules. 

In addition to the analytic system, our office prepares other schedules for 
what we term special hazard classes of risks, where features of construction, 
occupaney or protection may warrant a different form of rating treatment, 
Some of these schedules have been adopted throughout the country. 

In addition to making schedules for recommendation to the rating bureaus, 
the engineers in our office are called upon daily by the bureaus for recommenda- 
tions on new rating problems brought about by changes in methods of building 
construction, new kinds of occupancy hazards, new forms of protective devices 
or any question which a bureau may encounter and where we may be of assist- 
ance because of our broader experience with the same question in other areas. 

Besides our schedule work, we are available to the bureaus for consultation 
on strictly engineering problems such as water supplies, sprinkler engineering, 
or other engineering analyses. We assist bureau personnel in actuarial or 
statistical analyses of the underwriting experience in their respective States. 
We also work with them on rate level adjustment matters and in fact are pre- 
pared to furnish advice or recommendations of our staff on any matter on which 
we can be of service. 

Our office also assists in the development of rules of practice or forms of cov- 
erage, as filed by the bureaus in the various States. As part of this service, 
members of our staff handle the preparation of uniform forms which comply 
with the filed rules and forms in each State. Such forms are distributed to 
agents of all companies who subscribe for this service through the Uniform 
Forms Committee of the Uniform Printing & Supply Co. 

As a regional advisory organization, we serve to correlate recommendations 
received from many sources such as agents, brokers, companies, property owners, 
and insurance departments, on changes in practice which they may feel would 
improve forms of coverage, rules or rating methods on file by the rating bureaus 
in the various States. In this capacity we also serve on the advisory committee 
of Interregional Insurance Conference to give our advice or suggestions on mat- 
ters which they may be considering for recommendation countrywide. 

I will not try to cover our miscellaneous activities, such as fire prevention or 
fire department training or education, as it is our work along actuarial, schedule, 
or statistical lines which I would assume is of major interest at this time. It is 
also through these principal functions that we have a very direct knowledge of 
fire insurance rating methods and the operation of the rating bureaus under 
State rate regulatory laws. 
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FIRE INSURANCE RATING AND RATE REGULATIONS 


As I read through the statements of certain of the previous witnesses before 
this committee, I could not help but observe how strongly the fire rating bureaus 
are condemned for various alleged acts. On the other hand, one is struck with 
the harmony which seems to prevail on the casualty side of the business. It jg 
not hard to find the reason. None of the companies whose witnesses heretofore 
have tetified so critically of the fire rating bureaus find it necessary to use the 
services of a casualty rating organization. However, each company is a member 
or subscriber of the fire rating organizations and each is dependent upon the rat- 
ing services of such bureaus and is affected by their filings or actions. This mem- 
bership or subscribership is voluntary in all the States where we are an advisory 
organization. 

The paradox in which the companies find themselves is clearly evident when 
one compares the statements of President Diemand and Mr. Epes of the North 
America companies. On page 5 of President Diemand’s statement he excoriateg 
the fire insurance business and even refers to so-called rating bureaus with a 
rather sinister implication that they exist to merely enforce uniform insurance 
rates. On the other hand, in at least three or more places of Mr. Epes’ testi- 
mony he insists on the privilege of being a subscriber to the fire rating organiza- 
tions either because any other solution would not be economic or practical or 
would involve too much difficulty in being independent or else on the ground that 
if the company were not permitted to be a subscriber as they saw fit, they could 
not be independent as to other business where they saw fit. It is a confusing 
array of conflicting statements where one is not quite sure which direction the 
witness is pursuing. 

As far as State regulation of fire rating bureaus is concerned, I also found from 
Mr. Epes’ statement on page 4 that in the space of one short paragraph he went 
from the anticompact laws in 1885 to the S.E.U.A. decision in 1944 without once 
referring to the very detailed developments in regulation that took place in the 
majority of States under laws that were often as stringent or more so in the 
controls exercised over fire rating bureaus than the present all-industry form of 
statute. The impression is left that before 1944 fire rating was a questionable 
device operating entirely under a system of self-regulation and private control, 

There are capable and well-documented studies and texts on the subject of 
fire rate regulation, commencing with the Kansas rate law in 1809. In the ease 
of the State of New York their own Merritt Committee investigation and legis- 
lative record is detailed in the report of the joint legislative committee made in 
1948. In the 18 Middle Western States with which I am familiar, there were 
well-enforced and administered fire rate regulatory laws adopted in the period 
1909 to 1937 except in four States, two of which still has anticompact laws and 
one which had an antidiscrimination law. 

In the light of the statements made by certain of these previous witnesses, I 
would like to undertake to answer some of the unwarranted criticisms, to correct 
some of the twisted thread of theory and procedure in fire rating and in doing 
so, perhaps assist this committee in understanding why we find this paradox 
of reliance on fire rating bureaus which so annoys the critics. 

First, I would like to review with you briefly some of the theories or prin- 
ciples on which ratemaking in fire insurance is founded and which have guided 
the rating bureaus in our field over the last half century or more. 

These are principles or knowledge embodied in what A. F. Dean, at the turn 
of the century when he was putting together a scientific concept of ratemaking 
in fire insurance, referred to as the “philosophy of fire insurance.” These under- 
lie the entire process of serving the business and the public and the rating fune- 
tion is a direct result of the observed operation of these principles. 

A life insurance actuary is required to figure out premiums in relation to 
coverage and methods of payment, based on average mortality tables, but even- 
tually each life insurance policy kept in force becomes a claim. Death is certain. 

In fire insurance, to a greater extent than many other kinds of insurance, the 
actuary or rater deals with probabilities, where the chance of a particular hap- 
pening which might create a claim is dependent on factors that either advance 
or reduce the likelihood of the event. 

In contrast with many types of casualty insurance, our chances of an event 
occurring in fire insurance are very often of a very low order. In dwelling risks, 
for example, the rates in many States would indicate that the rrobbility of a 
major loss occurring to a particular dwelling in a given year is about 1 in 2,000. 
Saying it in another way would be that in a town of approximately 5,000 popu- 
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lation, the probability is that there will not be more than one major dwelling loss 
in a given year. Contrast this with the probable number of accident or hos- 
pitalization claims or automobile claims of major size in such a community in 
the same period. 

Several other factors distinguish the fire insurance business from other kinds 
of insurance in the ratemaking process. 

We have individual risks or properties where values subject to a single inci- 
dent or loss can produce a fire claim running into millions of dollars. The 
General Motors loss at Livonia, Mich., in 1953 in which a single building suf- 
fered a fire loss of $30 million is such an example. The American Distilling Co. 
loss of $6 million at Pekin, Ill., in 1954 is another. The Standard Oil Co. loss 
at $20 million at Whiting in 1955 is another. While certain of these might be 
described technically as catastrophes, there are numerous cases where a loss 
can exceed many million of dollars and yet would not be classed as more than 
simply another large loss. 

Furthermore, most fire policies are broadened to include the extended cover- 
age endorsement. The risk of catastrophe storms over wide areas and running 
into millions of dollars is always present. 

There are classes of property which no one single company could possibly 
underwrite today no matter how strong or large its surplus. I refer to such 
properties as oil refineries, petrochemical and other large chemical establish- 
ments, synthetic rubber plants, electrical generating stations, the large sprin- 
klered industrial plants and our great mercantile or Office structures each 
representing millions of dollars in value. 

We still have block conflagrations or area conflagrations that can wipe out 
sections of entire towns or communities. We have explosions such as at Texas 
City or the recent explosion at Roseburg, Oreg., that cause tremendous claims 
in a single community or State. Large individual or group losses are of a low 
order of frequency. However, these larger losses represent 40 or more per- 
cent of the dollar fire loss. This may occur in one State this month and an- 
other State the next month. 

Major losses may involve some companies today and others may not be af- 
fected until a subsequent year. In one State it is a terminal grain elevator 
and in another a generating station. The statistical data of an individual com- 
pany on commercial and industrial classes of property has practically no value 
as an indication as to what is either a reasonable or adequate rate level for 
that company and for any particular risk or class of risks. The only possible 
way of securing credible statistics which have any validity as to the probable 
future experience is by accumulating the collective experience figures of a large 
group of companies where the statistical data are either based on comparable 
rates and coverages or have been adjusted to reflect such a common base. And 
the only common standard is that produced by the forms and rates of a rating 
bureau serving a broad group of companies having a general experience. 

It may be quite true as Mr. Epes pointed out that in 1866 neither our business 
nor the various States understood what was the real source of the difficulty 
in achieving proper and reasonable rates. Rate wars were followed by in- 
solvencies and city conflagrations did what rate wars failed to do in bankrupting 
even sound companies. Rating was largely by judgment and often merely 
represented the “list” price which agent or fieldmen could cut without regard 
to adequacy of the resulting rate. Unfair discrimination was rampant. Policies 
were even issued for a token $1 during this period. 

It was not until after 1911 and the Merritt committee investigation that the 
various States and the actuarial bureau of the National Board of Fire Under- 
writers began experimenting with the needed type of statistical compilations of 
company underwriting experience by which either the business or the States 
could determine whether rates were in keeping with the desired standards. 

There are other factors influencing fire ratemaking and rate regulation, in 
addition to this need of observing the operation of the law of large numbers 
and the theory of probabilities. In property insurance we gradually learned 
that probability of loss is a function of hazard. In determining probability we 
have to either increase or reduce the likelihood of loss in a particular set of 
circumstances, 

About the same time that our business was experimenting in modern rate- 
making methods, the States began substituting antidiscrimination laws for the 
anticompact laws that at one time prevailed. The States were interested in 
preventing unfair discrimination, which had been characteristic of open com- 
petition, where properties of the same hazard were not equally treated or rated. 
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At the same time, our business was gradually setting up the measurement of 
the hazard of each property by means of grading and rating systems applied by 
competent technicians. It was the industry’s answer in a definite effort to 
comply with the antidiscrimination laws and the rate laws which began to be 
adopted after 1909. 

If anticompact laws of the States were to be lifted to permit collective action 
in ratemaking, there had to be a sound bottom on which the rating process could 
be demonstrated to produce results beneficial to the public. 

Hazard obeys physical laws in property insurance. No one can say truth- 
fully what will happen to an individual risk. However, given sufficient units 
for the law of averages to operate, we can relate engineering analysis under 
the rating system to the requirements of an actuarially correct rate level and 
reach an equitable rate for each risk based on its own physical characteristies. 

It is this development and refinement of rating schedules or systems applied 
individually to each risk that, in my judgment, distinguishes the fire insurance 
rating method from many other branches of the insurance business. 

Millions of dollars are spent annually to provide that the rates for each risk 
do properly reflect the hazards of that property and also meet the various 
standards of the rate laws as to adequacy, reasonableness and fair discrimi- 
nation. There is an individual rate for each commercial, industrial, or insti- 
tutional risk based on the construction, protection, exposure, and occupancy of 
that particular building. These rates are made following an actual physical 
inspection of the premises by trained inspectors or engineers. The property 
owner or his agent is entitled to a makeup of that rate and is provided with 
full information as to how to correct any hazards and how to reduce the rate 
for any improvements which the property owner wishes to make. The schedules 
are applied impartially and without discrimination to all like risks. Any risk 
is rerated for improvement or change in hazard and every risk in the State 
is rerated under some regular schedule of reinspection over a period of years. 
The public protection of the fire defenses of every city and town and the 
fire protection districts in every suburban or rural area are periodically in- 
spected by qualified engineers and graded so that the elassifiention of the fire 
defenses are properly recognized in the rates for that community. 

There is no branch of the insurance business which provides any greater 
assistance to the public in the way of recommended standards which have led to 
constantly improved construction, protection and reduction of hazards, so that 
rates have constantly tended to be lowered for most rating classes. 

Such functions are performed as a matter of course by the fire rating bureaus 
in each of the States. While there are individual companies and trade associa- 
tions which help and assist on public service matters, it is the engineers and 
technical people of the rating organizations which have been looked to as the 
principal source for such technical help in each State. 

The emphasis of various witnesses on this matter of rating “in concert” seems 
to provide an inference that the function of ratemaking on an actuarially sound 
basis is only to be tolerated by the public or government. 

It was because of the need for the much broader experience base than any 
one company could possibly obtain that the antitrust or anticompact laws of 
the late 1800’s and early 1900’s were gradually superseded by the antidiscrimi- 
nation statutes and the rate regulatory laws. This need for the use of com- 
bined experience in ratemaking was certainly recognized when the Congress 
passed Public Law 15 leaving ratemaking when under effective State supervision 
free of the prohibition which would otherwise apply under applicable Federal 
laws. 

In my judgment after some 30 years of experience in the actuarial end of the 
fire insurance business, I believe the prohibition of proper ratemaking, if ever 
legislated by the Congress, would lead to a public demand for some type of law 
under which rates in keeping with actuarially correct considerations could be 
producted for the buyer of property insurance. 

The all-industry law quite properly places the primary requirement on the 
company to make filings with the insurance denartment of what it proposes to 
use for rates, rules, forms, etc. It then permits the company to satisfy this 
requirement by being a member or subscriber of a rating organization which 
makes filings and by authorizing the insurance department to accept such filings 
in its behalf. 

While the operation of the fire rating bureau is nermissive, the need for this 
bureau operation is only too well testified to by the fact that in the fire fleld 
practically every general writing company, except certain specialty or local 
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assessment companies is either a member or subscriber of the fire rating 
organizations in the various States in which they are entered. This is by choice 
rather than any pressure from the member companies of a bureau. The bureaus 
are not private clubs and must provide any company that wishes to become a 
subscriber with the full rating service of the bureau. 

With this statutory protection and with the absolute liberty to be completely 
independent if the company so wishes, it seems indeed strange that this com- 
mittee has had before it representatives of large insurance companies who are 
engaged on the one hand in decrying bureau operation and on the other com- 
plaining because they cannot be independent and do what they want when they 
have authorized the insurance department to accept the bureau filings on their 
behalf. 

PRESENT DEVELOPMENTS 


There is no question that present rating laws and fire rating bureau operations 
under such laws are now undergoing the test of adaptability to meet modern 
requirements of a business which is rapidly experimenting with the package 
policy or multiple line form of contract. The experimentation is not by any 
means all with the so-called independent companies. The North America com- 
panies, for example, did not author either the office contents special form, which 
is a multiple line contract for writing office contents, nor did they author the 
manufacturers output policy or the industrial property policy designed for 
writing multiple line or all-risk coverage on either stocks of manufactured goods 
in the hands of the manufacturer or industrial establishments. Other experi- 
mentation by companies include motel policies and funeral director policies, the 
latter a product of the North America companies. 

Any company can put together a package within its writing powers and pro- 
ceed to merchandise such business through its agents as a “package” to replace 
more conventional coverages. 

Fire and the other allied perils associated with fire coverage make up the 
major portion of most of these multiple line coverages. In the case of dwelling 
risks the number of units of approximately equal hazard and approximately the 
same exposure is so large that the use of joint company experience in establish- 
ing rate levels is perhaps not vital to proper ratemaking. However, even in 
the dwelling field where independence of rate action is most pronounced, at least 
in theory, we have noted that a number of companies who are the strongest 
exponents of independent action are following the dwelling rate adjustments of 
the various fire rating bureaus whether upward or downward and are not relying 
upon the individual company’s own dwelling experience. 

An actuary not influenced by merchandising or competitive conditions would 
very likely make such a recommendation to his company, realizing that even 
in the dwelling class the experience of an individual company for some period in 
the past is not as accurate a guide toward the future as a larger and more 
representative experience. 

However, in the multiple line coverage for dwelling risks, these same com- 
panies are not following the collective experience indication and have so far 
supported their filings of homeowners policies solely on their individual company 
experience, or on what they hope will be the future experience. 

It is in the realm of some possibility that as individual companies make in- 
dividual filings not compatible with each other and based upon the company’s 
individual experience, the company being most selective as to risk will, of course, 
produce the better experience and it will become more and more important that 
companies underwrite selectively for any other business would not be profitable 
at the rates which are established. 

The result may be that substantial numbers of property owners who do not 
necessarily have poor risks but whose properties do not present quite as selective 
a group as those represented by the preferred class, will find it increasingly 
difficult to secure insurance coverage. 

We have already witnessed in our business the selective writer who will not 
write a dwelling building where the insurance is less than $7,500. The flow of 
dwelling business to homeowners policies which are for the average or better- 
than-average valued dwelling is leaving the standard dwelling forms and cov- 
erages to be written only on the lower valued dwelling properties. The typical 
small dwelling owner may find that the companies that must try to match the 
selective or specialty writer will be reluctant to take on his small policy where 
the loss cost may be considerably higher than average. 
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Property insurance and particularly fire insurance is a business of averages, 
No one claims that fire ratemaking is an exact science but given a sufficient num- 
ber of units for the law of averages to operate, ratemaking even in the face 
of the extreme range of hazard which is encountered in various types of property, 
ean come reasonably close to a demonstrably equitable rate for the individual 
risk. 

We have already had a certain amount of dilution of some of the statistical 
bases in ratemaking. The fire and extended coverage portion of the homeown- 
ers policies cannot be related to fire and extended coverage experience when 
written under conventional forms and coverages. 

The North America companies and others who insist on the right to subscribe 
to the fire rating bureaus for fire insurance rates but who object to the same 
subscribership when they use these rates in writing a multiple line coverage for 
the same risk, are laying the groundwork for ultimate breakdown of the value 
of present statistical experience for fire rating. This is inevitable because the 
State statutes prohibit the insurance department from requiring a company to 
maintain statistics in a form not in keeping with its filed rating system. Further- 
more, departures in the form of coverage will make grouping of experience of 
very doubtful value at best. 

One possible solution would be to require independent companies or partial 
subscribers to have to report their experience on independently filed coverages 
separately from the statistics compiled for other companies by the statistical 
agencies. Presently, these statistics are merged and the rating organizations 
must rely on underwriting experience which is not on a common rate level or 
common coverage as produced by the rating bureaus’ filed rates and forms. 

The conception that statistics can be left to simplify the individual choice of a 
company overlooks the very legitimate interest that a State has in seeing that 
its citizens are treated equitably. Bureau rates in fire insurance are not an ab- 
solute and there have always been many companies which have deviated uni- 
formly for all classes of business because of demonstrated expense and loss dif- 
ferences. However, bureau rates provide a norm against which the company 
can measure its own experience with the same coverage while obtaining ad- 
vantage of the bureau’s detailed rating of each individual risk. 

State regulation has relied on the operation and functioning of the fire rating 
bureaus and the collective experience generated by their filings of rules, forms, 
and rates. Without meaningful loss experience statistics, there can be no proper 
application of the tests of reasonableness and adequacy of rates, as provided un- 
der the all-industry rate law. 

Without rates that are in keeping with the hazard of various risks, there 
ean be a return to the unfairly discriminatory ratemaking procedures that lead 
to the adoption of the original antidiscrimination and rating laws. 

The States thus have hefore them, in this period of growing independence of 
action on forms and rates, a real test of their ability under present statutes to 
continue to protect the legitimate interests of the companies but more par- 
ticularly the welfare of the insuring public. 


CRITICISM OF FIRE BUREAU ACTIONS IN MIDDLE WESTERN STATES 


As secretary of the managing committees of a number of the rating bureaus, 
I am familiar with not only the technical aspects of fire bureau rating operation. 
but also familiar with the policies and direction of bureau management as formu- 
lated by the bureau managing committees in each State. 

In reading testimony or statements of a number of witnesses that have appeared 
before this committee, there are a number of references to hearings which have 
occurred in Middle Western States and also to certain other acts of either the 
rating organizations or State insurance departments. In many of the references 
to the fire-rating bureaus the action has been referred to as “harassment” and, 
in fact, the testimony apparently is intended to give the rather unmistakable 
impression of a record of concerted action taken outside the scope of legitimate 
bureau operation and designed to impede constructive and independent action of 
the particular companies in question. 

IT have taken direct part as a technical expert in certain of these hearings in 
the Middle West and am also fully familiar with the background of other matters 
referred to in this list of alleged obstructive tactics. I know of my own knowl- 
edge that many of the statements in this previous testimony misrepresent the 
actual circumstances. I believe it is desirable that the bureau position be out- 
lined and presume that in proper time this committee will also hear from the 
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Strte insurance departments, which, I am sure, are equally concerned, if not 
more so, that matters which have taken place under their regulatory statutes 
shall be placed in full and proper light. 

At the bottom of page 12 of the prepared statement of Mr. Epes there is refer- 
ence to “harassing tactics” having commenced in 1945, and it is then stated that 
such tactics have “become more and more intensified with the passage of time 
in that both administrative hearings and court proceedings in the past 5 years 
exceed in number those for the previous 10 years.” 

In my review of his 50-page statement and in my review of Mr. Diemand’s 
22-page statement I find reference to only three administrative hearings or court 
proceedings involving their companies, which occurred in 18 Middle Western 
States in this 15-year period. In two cases—namely, Cook County and Ohio— 
the hearings were on deviation filings, held after the rating bureaus did not waive 
their right to the hearings. In the third one—namely, Kentucky—the hearing 
was in no sense initiated by action of the bureau, but was initiated by the insur- 
ance department under the subsequent review section of the rate law. The 
bureau did not move to intervene until there was opportunity to review the 
transcript of the company’s direct testimony. 

I have not attempted to determine from the rating bureaus in each of these 
18 States just how many deviation filings on rates, rules, and forms have been 
made by the North America companies in this 15-year period, but I am certain 
that there would be over a hundred, and, taking all 18 States, there are probably 
over a hundred which are in effect currently. As to the three hearings above 
referred to, one hearing took place in the first 10-year period referred to by 
Mr. Epes and two have taken place in the most recent 5-year period; in fact, 
in the past year. 

I note further that on page 14 of Mr. Epes’ statement he leaves a rather spe- 
cific impression that even though the rating bureaus might not oppose “numerous 
minor deviations, the record shows that those deviations having any significant 
competitive impact have been vigorously opposed.” Speaking in behalf of the 
fire rating bureaus in 18 States in the area of the Midwest, I can only state for 
the record that this is a very large generalization which seemingly is inten- 
tionally designed to again create the climate of “harassment.” In the 18 States 
for which I speak, the North America companies have some extremely important 
deviations, having also “significant competitive impact” which are in effect in 
practically all these States and which were never opposed in any manner, shape, 
or form in any hearing in which the rating bureau was party. 

Examples of the highly significant deviations to which I refer are their devia- 
tion filing providing for credits for large deductibles on fire and extended cover- 
age, their deviation filing on the use of the replacement cost and increased cost 
of construction endorsements, their deviation filings as made originally provid- 
ing for a blanket coinsurance form of personal property coverage for farm 
property and their deviation filing providing for attachment of what is termed a 
special endorsement which provides all risk coverage on top of the specified 
perils under the extended coverage endorsement. 

These are some of the important and major deviations which were certainly 
intended by these companies to have competitive impact. They are far more 
significant than the casual run of deviation and no bureau in these 18 States, of 
which I speak, has attempted any opposition, muct less “vigorous” opposition. 

On top of this, when we get to the subject of independent filings, I also expect 
to demonstrate to this committee that the North America’s complaint of “harass- 
ment” on assessments for so-called independent filings is equally devoid of 
merit. 

On page 42 of Mr. Epes’ statement, he implies that such hearings as have 
been held were because of a combination of their competitor companies acting 
through the rating bureaus and utilizing such resources to oppose the deviation 
filing. I would like to get these statements into focus before this committee 
by taking up the facts of the 3 hearings which have occurred in these 18 States 
during the 15-year period. 

Cook County hearing.—This was a hearing requested by the Cook County In- 
spection Bureau on a deviation filing of the North America companies from the 
rates of the bureau in respect of a certain number of classes of risks and justi- 
fied or supported by the North America companies on what they claimed was a 
differential in expense brought about by the nature. of their commission con- 
tracts with their Cook County agents. This deviation was only filed for Cook 
County and was not filed from the rates of the Illinois Inspection Bureau, which 
is the fire rating organization serving the balance of the State of Illinois. 
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On September 17, 1947, the Cook County Inspection Bureau had increased rates 
for many Classes of risks by 10 to 15 percent, due to adverse loss experience 
as a result of the postwar inflation. The North America companies, then a 
member of the bureau, immediately notified its agents to disregard these jn. 
creases and to use the rates in effect prior to September 17. The companies also 
applied to the insurance department for a 10 percent rate deviation on dwelling 
classes and 15 percent on mercantile or nonmanufacturing classes. The bureay 
waived its right to a hearing and the deviation was approved October 9. In 
1948, 1949, and 1950 the deviation filing was renewed without question from the 
bureau. 

On December 20, 1950, due to improvement in underwriting experience, the 
bureau filed reduced dwelling rates and removed the percentage increases on 
other classes. Inasmuch as this action by the Bureau was felt to require com- 
parable review of the basis of the deviation filings then in effect, the bureau re- 
quested the insurance department that deviating companies be asked to rejustify 
their filings. 

An informal conference first was called by the insurance department attended 
by the North America companies, the bureau, certain other companies, and 
counsel. Subsequently, a hearing on the deviation filing of the North America 
companies was held in response to the bureau’s request on May 15 and 16, 
1951. 

In support of the deviation in the rates for these specified classes of risks, 
the company stated that they intended to pay their agents a 25 percent commis- 
sion allowance and that such 25 percent was 10 points below what they alleged 
was the “going scale” of commission for such business by other companies. 
They therefore submitted some arithmetic which purported to prove that if 
other companies did pay 35 percent commission, a company: paying 25 percent 
commission could reduce the same rates by 10 percent and still come out with at 
least the same number of dollars to pay other expenses and losses as the com- 
pany charging bureau rates. There was no doubt about the arithmetic, but 
there was considerable doubt as to whether this constituted adequate supnort 
or even correct data, and it also immediately raised the question as to whether 
the rates as filed by the Cook County inspection bureau were reasonable or ex- 
cessive. In other words, inasmuch as the same standards apply to either a rat- 
ing bureau filing or a deviation filing, namely, that the rates must be reason- 
able, not excessive, and not unfairly discriminatory, the North America’s 
deviation filing could not be proper under the support offered unless the bureau 
rates did contemplate a 35 percent commission allowance. 

The company did not include with its supporting data any demonstration of 
its actual expense ratio, either countrywide or for Tllinois, and there was no 
data of any. nature as to why, if there was to be a saving in expense, it should 
be ascribed to these particular classes of risks. 

The bureau and its managing committee have nothing whatsoever to do with 
the commission contracts of any company, whether member or subscriber, and 
certainly neither the bureau nor its managing committee favor excessive com- 
missions under any condition. On the other hand, the managing committee 
made up of men well versed in the realities of business in a metropolitan area, 
such as Chicago, knew very well that there were many kinds of agency con- 
tracts in effect throughout the city. Some provided for general agency and 
allowed an “overriding” commission and others were on a graded basis, and 
still others were on some type of flat commission basis. 

So far as the bureau was concerned, however, its rates and rate filings were 
not supported by any specific commission allowance but were based upon a 
reasonable allowance for overall expense. At that time the bureau was using 
in its support of its filings the countrywide expense ratio for fire insurance for 
stock companies as developed from data Submitted to the New York Insurance 
Department. A study of the North America companies’ expense ratio on the 
same basis and using the same figures from the New York Insurance Depart- 
ment indicated that their fire expense ratio was practically identical to the ex- 
pense ratio as employed in support of the bureau filing. 

The bureau, therefore, concluded that there was no actual support of the 
company’s deviation and that as the alleged differential did not exist as to the 
bureau filing. the issue was only too clear that the bureau’s rate filings were in 
effect claimed to be producing excessive rates. 

The hearing was held by the insurance department without any material delay 
and was concluded within 2 days’ time. On receipt of the director’s findings and 
opinion, which granted the company’s requested deviation, the bureau was not 
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satisfied with accepting the director’s holding or with his interpretation of 
either the statute or the factual data and, therefore, appealed the decision to 
the courts. The appeal was lost in the cireuit court and subsequently lost in 
the Appellate Court of Illinois and the Illinois Supreme Court refused to review. 

From the time of the hearing until the opinion of the director took 4 months. 
The circuit court appeal took less than 7 months and the appellate court appeal 
took 11 months. However, during this period of court review the company was 
permitted to operate with the deviation. 

This particular deviation case was concluded in 1953 and the deviation has 
been renewed each year since that date by the North America companies with- 
out opposition from the Cook County inspection bureau. In 1954 the companies 
filed independently as to dwelling classes but the 10 pereent deviation continues 
asa class deviation confined to the balance of the specified class. In recent years, 
because of some very adverse trends in loss experience in Metropolitan Chicago, 
the rating bureau has filed and received approval of at least two major fire rate 
increases. The North America companies have received the benefit of such in- 
creases aS well as other companies and have not in any sense sought to expand 
the scope of their rate deviation filings. 

I am quite sure that I would express the conclusion of the managing com- 
mittee of that bureau if I stated that they would feel they exercised their sound 
judgment in deciding that the bureau should oppose the basis of that particular 
deviation. Bear in mind that there has never been any data submitted, either 
in the hearing in the insurance department or in court or since either such 
hearing, showing that the actual expense ratio of the deviating company is 
lower than the average expense ratio on which the bureau rate level is sup- 
ported. This is quite in contrast to the many deviation filings of other com- 
panies supported by a showing of actual reduced expense which have never 
been contested, either by the Cook County inspection bureau or other rating 
bureaus in the Middle Western States. 

Ohio hearing.—The other hearing on a deviation filing by the North America 
companies referred to in Mr. Epes’ statement was held at the request of the Ohio 
Inspection Bureau. Mr. Epes again implies that this was a deliberate attempt 
to obstruct his companies and on page 12 of President Diemand’s statement, he 
quotes from some statements by company underwriters who were bureau wit- 
nesses in such a way as to try to imply that the bureau was claiming it had some 
“authority” to control the exercise of initiative by individual companies, includ- 
ing the North America companies. 

To get this hearing into proper focus, the committee should understand the 
nature of the proposed deviation which was under review. One of the most 
important principles on which sound ratemaking in fire insurance must rest if 
rates are to have validity for commercial, institutional, or similar properties 
where values may run up into millions of dollars, is that the rate must reflect 
the proportion of insurance which is carried to value. This is true for a single 
building for if, for example, it was of fire-resistive construction, and worth 
perhaps $500,000, the chances are quite remote that any loss will ever exceed, 
say, $100,000. One insured might elect to carry only $100,000, but another 
insured with a like building might insure it to 80 percent of value or, namely, 
carry $400,000. If the rate in each case was identical the result would be un- 
fair discrimination and in fact inequitable treatment for one insured would 
be paying perhaps four times as much premium for what is the probable maxi- 
mum loss expectancy. Both would recover in full for any loss up to $100,000. 

The situation gets even worse where blanket insurance is involved covering 
two or more widely separated structures for in such case it is quite clear that 
if there are two buildings, each worth $500,000, a man carrying $500,000 but 
with a blanket form of coverage could recover in full for a total loss to either 
building. If the rate contemplated 90 percent insurance to value he would only 
be contributing 55 percent of his equitable proportion of the dollars necessary 
to meet the loss cost. 

Without trying to go into all the ramifications of the problem of insurance 
to value which have been outlined very concisely and correctly in a bulletin 
prepared by the U.S. Chamber of Commerce, the fact is that the principle of 
eoinsurance has been a major factor in avoiding unreasonable and unfairly dis- 
criminatory rates. It has also provided underwriting protection against the 
effects of inflation which has doubled or tripled building construction costs by 
requiring a property owner to match rising values with increased insurance 
toverage so as to provide the dollars with which the companies have paid the 
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inflated losses. This was particularly important after World War II and 
without the protection of the coinsurance principle on the great mass of mij- 
lions of commercial and institutional risks, there is not a fire insurance com- 
pany in the country (and I do not hesitate to include the North America 
companies) that could have kept pace with the flow of dollars required to pay 
losses under inflated prices of labor and material. In making coinsurance rates 
the rules of the rating bureaus contemplate the attachment of the coinsurance 
clause to policies. Every insurance company or insurance department is fully 
conversant with this subject. ; 

There are exceptions particularly in the large industrial establishments that 
are serviced by underwriting associations or companies specializing in highly 
protected risks. In such cases quarterly inspections and engineering surveys 
are made in part for the purpose of keeping in touch with the values at risk. 
But such individual inspection and regular reporting is not economically prac. 
tical for the great mass of unsprinklered classes of property that exist in every 
city and town throughout the country. 

The North America companies, like a few other companies, had made a devi- 
ation filing in Ohio some years ago to write public housing projects at coinsur- 
ance rates but without requiring the use of the coinsurance clause. Instead of 
the coinsurance clause, they provided what is termed an amount of insurance 
clause which merely requires an insured to carry a stated amount of insurance 
which presumably is in line with a percentage of the values of the property at 
the time the policy is written. However, if inflation or other construction cost 
changes influence the value subsequent to the time when the policy was issued, 
the insured is not penalized in a loss settlement if he fails to have maintained 
the insurance in the particular percentage in relation to value. 

The Ohio Inspection Bureau had not requested a hearing on these deviation 
filings for public housing projects, for they were properties under Government 
loan and supervision of the public housing authority. Further, the number was 
so limited that it was felt that a company could reasonably be expected to keep 
the insurance in line with actual cash value. 

However, in 1958 the North America companies filed a deviation to extend 
use of the amount of insurance clause in lieu of the coinsurance clause for a 
number of other classes of property including churches, schools, libraries, city 
halls, waterworks pumping stations, filtration plants, sewage disposal plants, 
and office and bank buildings. In other words, the deviation filing would extend 
the use of the bureau rates based on coinsurance in these various classes of 
risks but without requiring the coinsurance clause to be attached to the policy. 

An amount of insurance clause would be substituted and the amount of 
insurance would be determined by the fieldmen or some other representative of 
the company at the time the policy was issued subject only to review by the 
home office underwriting department. There was no provision as to what kind 
of an appraisal would be required or made and there was no provision what- 
soever to assure that the coinsurance rate as established by the rating bureau 
would be in keeping with the actual amount of insurance carried, particularly 
if additions or large increases in value were made during a 3- or 5-year policy 
term. A 5-percent charge above the coinsurance rate was provided which pre- 
sumably would take care of nominal inflationary increases in value. 

The bureau and its managing committee felt it was an important question 
for decision by the superintendent of insurance and that the bureau should 
bring out the facts in a hearing so that there would be full information for 
review by the department. 

Because of the possible impact on other members and subscribing companies, 
there was testimony at the hearing presented from the company viewpoint. It 
is partly this testimony by local company underwriters which is quoted in the 
North America’s statements before this committee. We would readily admit 
that bureau witnesses were not as expert as is the case of North America wit- 
nesses and counsel, because they had had no previous experience with hearing 
procedure. They may have spoken from a homely Middle West business back- 
ground rather than with adroitness or equivocation. 

If anybody really reviewed the transcript, however, he would immediately 
conclude that they were trying only to point out to the superintendent of insur- 
ance that they viewed this proposed deviation as doing material harm to the 
fundamental principles of property insurance, underwriting, and rating. It 
should also be remembered that this filing was made at a time when all com- 
panies, including the North America companies, had been having considerable 
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difficulty in avoiding underwriting losses and when President Diemand was also 
peing quoted as to the need for adequate rates. 

When the superintendent of insurance held in favor of the North America 
companies and approved the deviation, the bureau did not appeal the decision, 
feeling that it was an administrative one involving the exercise of administra- 
tive discretion as contemplated under the statute. The managing committee 
concluded that if the superintendent felt that the deviation principle was proper 
and was within the standards of the rating law, a filing should be made by the 
bureau in behalf of other companies but which would eliminate as far as pos- 
sible those features which were most objectionable in the North America filing. 
This was done in a filing making provision for use of the amount of insurance 
clause in lieu of the coinsurance clause and this filing is now in effect although 
with definite safeguards that were not inherent in the original North America 
deviation. 

It is interesting that the company later adopted the bureau filing as to the 
classes of risks to which it is eligible by withdrawing their deviation filing in 
respect to such risks. 

As far as we know, this was the only State where this particular deviation 
filing was presented by the North America companies and it is the only State in 
the Middle West with a bureau filing of this nature. 

Again, we would like to call the committee’s attention to the fact that this 
hardly seems to be a case of concerted opposition but rather was a hearing held 
strictly in accordance with the intent of the rating statutes in Ohio on a subject 
which involved a very fundamental principle having a vital effect on rates, rules, 
and forms. 

Kentucky hearing.—Mr. Epes’ statement refers to the hearing called by the 
Kentucky Insurance Department on the independent filing of the North Amer- 
ica companies of their dealers policies, a multiple-line filing. 

The statement does not clearly bring out that this is not a deviation hear- 
ing but was called by the insurance department under the subsequent review 
section of their statutes. 

The Kentucky Inspection Bureau some time previously had filed and received 
approval of its commercial property and industrial property filings, both mul- 
tiple line, but was not party to the hearing as originally called by the insur- 
ance commissioner, although present. 

In the North America companies’ testimony at this departmental hearing, it 
became quite clear that there were fundamental questions involved as to inter- 
pretation of the Kentucky statutes relating to subscribership to a rating bureau 
and also questions as to whether bureau filings made with the insurance de- 
partment were or were not in effect for the North America companies under 
their authorization with the State. Accordingly, at a resumption of the hear- 
ing, the bureau through counsel moved to intervene as an interested party and 
presented testimony subject to later ruling as to the bureau’s position. 

The bureau’s whole testimony related solely to its rating services and the use 
of such services by its subscribers, including the North America companies, both 
for single line as well as multiple line coverages. 

Briefs are to be submitted and it is hoped that ultimately a determination 
may come from this hearing which will assist the insurance department, the 
companies and the rating bureau in handling of multiple line as well as single- 
line filings in behalf of all concerned. 

At the bottom of page 11, President Diemand implies that some bureaus are 
seeking to restrict statutory rights of the company to file multiple-line “package” 
policies independently of rating bureaus. 

I know of no case in the Middle West, including Kentucky, where this is the 
issue, for there is no question in all-industry-statute States of the fact that any 
company has the right to file all its rates, forms, and rules independently of 
rating bureaus. 

The point which neither President Diemand nor Mr. Epes nor any other 
adverse witness appearing before this committee has made clear is that present 
rating laws provide very clearly for independent filing of rates or for mem- 
bership or subscribership to a rating bureau. Partial subscribership is also 
provided in the normal all-industry statutes but there is no provision in any 
such statute with which I am familiar that covers the relation of a rating 
bureau to a company that insists on being dependent for bureau subscribership 
as to fire and extended coverage rates but claims that when it uses these rates 
and asks for the same rating services, when writing a policy which involves 
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other coverage than fire and allied lines, it is independent as to such rates 
because of the way the coverage is written. 

As to homeowner’s policies which are a multiple-line package coverage for 
dwelling risks and for which filings are made not only by the rating bureaus 
but individually by a number of the companies, there are now seven different 
membership, subscribership, and partial subscribership arrangements existing 
in the same individual bureau in certain States in our area for this form of 
coverage. It is a very confused picture but in the case of homeowner’s policies, 
it is a relatively simple one compared to what could exist under other multiple- 
line coverages which have either been developed to date or which undoubtedly 
will be developed in the future. 

The rating bureaus have a very legitimate need and even right to provide 
rating services only for classes of business where a company is a subscriber. 
Rates made by a rating bureau are not even legal rates for use by a company 
if it has not authorized the insurance department to accept such filings in its 
behalf. These are just a few of the questions which are fundamentally in need 
of sound legal decision. There is also the question as to whether a bureau may 
assess a company for service it uses, but where the company has made what it 
terms an “independent filing.” We make this point only because later on it will 
be necessary to comment on the problem of bureau assessment for rating serv- 
ices rendered member and subscribing companies as well as partial subscrib- 
ing companies. 

Installment plan.—The only other instance where I believe hearings are 
referred to in Middle Western States in testimony presented heretofore to this 
committee is in connection with the installment plan of deferred premium pay- 
ment, or what is referred to on page 9 of President Diemand’s statement as the 
installment premium endorsement or IPE. 

There is the impression from his statement that deferred payment of a term 
premium was authorized as such by the North America companies. 

This committee should understand that while the particular installment 
premium endorsement for attachment to a term fire contract was first advocated 
by North America companies, the deferred payment of premium for term 
contracts was by no means an innovation of these companies. 

In the case of farm business in Middle Western States, the farm schedules 
for years had made provision for collection of 5-year term premiums under an 
installment note plan under which the premium was paid off in installments as 
the notes matured. The premium or rate was loaded with a carrying charge 
for this type of deferred payment. 

For many years well back into the depression days, there had been bank 
financing of term premiums under which the banks which specialized in financing 
would advance the funds for a term contract so that company and agent received 
the full term premium and commission, and the insured obtained the advantage 
of the term discount without paying the full premium in advance. 

In addition to these well-established installment plans, there were a number 
of companies that, beginning in the 1930’s, particularly in the Middle Western 
States, had made deviation filings of what was in effect an extension or renewal 
of an annual policy for 4 additional years at the subsequent consecutive term 
multiples plus a slight loading charge. 

This annual renewal or extension plan had been developed by companies to 
help compete with companies which had sufficient surplus to permit reserving 
a full-term premium on a term basis. The annual renewal plan was the means 
of acquiring desirable business subject to term discount but without the necessity 
of reserving on a term basis. 

I will not try to speak directly for the North America companies although 
trade publications could be consulted at the time as to their announced reasons 
for development of the installment premium endorsement or installment premium 
plan. I have always understood that it was geared to use of the term 
contract because the company fundamentally believed in reserving in this way 
and had certain reasons for advocating this. It later very strenuously opposed 
& revision in the reserve requirements for installment business, finally adopted 
or recommended to all States by the National Association of Insurance Com- 
missioners, in which companies were granted the privilege of reserving solely 
upon a collected basis, rather than a term basis. It is my understanding that the 
North America companies, among others, are still reserving on the full-term 


premium for installment business even though initially only the first year 
premium is collected. 
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With this as. background, it may be understood that all segments of the 
property insurance business were not by any means in favor of converting what 
traditionally had been a cash term discount into a discount for installment 
pusiness, whereby approximately the same discount was allowed but only the 
annual premium was collected the first year and then subsequent reduced multi- 
ples were collected in each of the succeeding years plus the loading charge. 
There were many segments of the business including not only companies but 
aiso agents’ groups and, for that matter, certain of the insurance departments 
who felt very definitely that use of reduced multiples of an annual rate based 
on the consideration of premiums paid at inception of a contract but carried 
over to a deferred payment of premium plan was not in the long run either 
defensible or a desirable revision in the business. 

Actually, the business. before adoption of these deferred-payment plans was 
Jargely written for 3 years on a cash-term basis. Today there are States in 
the Middle West where 85 percent of the fire business is written under the 5- 
year installment plan and where it has become increasingly difficult to effect 
necessary changes in underwriting experience through rate action (where this 
experience is unfavorable) because the business is on the 5-year term. 

We have only mentioned a few things to let this committee understand that 
the use of a term multiple under an installment plan was not an innovation of 
the North America companies and also that the result of conversion of all business 
to practically a 5-year installment contract basis is not necessarily, even today, 
considered desirable by all those involved. It is simply a business device 
reflecting the general trend of installment buying and now being replaced in 
some areas by other forms of installment plans. 

As far as Middle Western States are concerned, we know of no case where 
a rating bureau requested a hearing. There was opposition by agents’ groups 
because of loss of commissions and undoubtedly there were a number of insur- 
ance departments who questioned some features of the plan. 

In a statement by Mr. Leftwich before this committee, there was a reference 
to Oklahoma. I believe that the hearing if held was a departmental matter 
and definitely not because of any action of the rating bureau. 

There is also a reference to Ohio in Mr. Leftwich’s testimony. About 1937 
the annual renewal plan as filed by one or two companies (not the North 
America companies) was opposed by the Ohio Agents Association which brought 
a court case and won an Ohio Supreme Court decision holding it unfairly 
discriminatory for a company to write both an annual policy at an annual rate 
and an installment or annual renewal policy in which term discounts were 
granted but where the premium was collected annually. This Ohio Supreme 
Court decision was controlling in the insurance department’s consideration of 
installment plan filings for many years. It was only in recent years that the 
Ohio Insurance Department has approved installment payment plans under a 
later interpretation of the supreme court decision made by the attorney general. 

There is still one State in the Middle West, namely Missouri, which on account 
of certain statutes has not approved an installment or deferred premium pay- 
ment plan. Premiums may be financed through other sources, however, and in 
fact company or separate finance company financing plans which are geared 
to handling multiple line business including accident, health, and other policies 
are the coming development in installment payment. 

Again, we simply wish to have the record clear and to point out to this com- 
mittee that in Middle Western States where use of the installment plan as well 
as other deferred-payment plans had its major impact, there is no record of 
harassment or even obstruction by the bureau to the development of the North 
America’s plan. It is true that the rating bureaus and the majority of the 
companies did not endorse their proposal enthusiastically. Such reluctance 
might have hurt individual feelings, but “hurt feelings” is hardly a charge to 
place before this committee. 

Bureau assessment, service charge rules.—The final point of “harassment” 
which seems to have been charged or laid on the doorstep of the fire-rating 
bureaus in the Middle Western States is a matter of bureau assessment for 
services rendered subscribing companies and specifically, partial subscribers. 

On page 21 of Mr. Epes’ statement he states he believes the bureau assess- 
ment rules as to treatment of a partial subscriber are unreasonable. He refers 
to payment of assessment under protest in order to avoid loss of bureau service 
and he also claims that these assessment rules impose a burden on partial sub- 
scribers in that they improperly reflect “overhead” on classes for which com- 
panies are independent of the bureaus. 
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On page 31 he again refers to requirements of bureaus to charge partial sub- 
scribers an assessment which is unreasonably high and the “recent adoption 
by a number of bureaus of even more restrictive rules for partial subscribers.” 
Finally, on page 35 he quotes one of the company executives and implies that 
the action taken recently by certain bureaus is a move to follow up this declared 
objective. 

I am not aware of what company executive is being quoted but I have full 
information as to the basis of the bureau service charge rules in Middle Western 
States and I hope that I can provide some clarification as to their purpose and 
method for the benefit of this committee. 

Before making this explanation, however, I cannot help but again wonder 
at the motivation of this particular complaint and whether it was really so 
vital to proving the complainant’s position as to trouble the U.S. Senate with 
differences of opinion as to proper assessment procedures. All rating-bureau 
income goes for operational expense and certainly there has been no claim that 
their assessment dollars are being misused or appropriated for wrongful pur- 
poses. It is, therefore, simply the dollar amount, or else these companies are 
so sensitive to the subject of independency and partial subscribership that they 
look at any bureau rule as to assessment for partial subscribers as being 
against their interest. 

Prior to the all-industry form of rate law, the fire-rating bureaus had had 
partial subscribers for many years even though the laws made no specific refer- 
ence to partial subscribership. These partial subscribers were companies spe- 
cializing in writing grain or lumber business, who maintained separate rating 
organizations for rating those classes of risks. In subscribing to the fire-rating 
bureaus for general business they did not use the fire-rating bureaus as their 
rating organization for such special classes. In reporting their premiums for 
assessment the premiums on the special designated classes were not included 
and the bureau simply assessed the companies on the balance of their writings, 

The volume of such special grain and lumber business was not large and as 
the fire-rating bureaus did not have to provide any service for such risks when 
written by these subscribers, the absence of any assessment on that business 
was fully balanced by the absence of any requirement for bureau expenditure 
or service. 

For some time after initial adoption of the all-industry form of statute there 
was no use by any company of the partial subscribership provision except for 
the grain and lumber writing companies just referred to above. Bureau service 
charge rules which had been in effect over many years and which were believed 
to be just and equitable to all concerned were, therefore, continued in about the 
same form as they had been prior to the all-industry statutes. About 1952, 
however, the first case arose where the bureau service charge rules required 
reconsideration. The subscriber concerned was the Farmers Mutual Automo- 
bile Insurance Co. of Madison, Wis., a company specializing in automobile busi- 
ness but also beginning to write dwelling and farm business, as well as some 
other classes of fire business. The company which had been a subscriber for 
several years to fire-rating bureaus, decided to reduce its cost of bureau service 
by making its own filing of dwelling and farm rates. The company’s secretary 
notified a number of the bureaus of this action and of course the company made 
filings with the insurance departments and in effect changed its authorization as 
to bureau rating service. 

At that time a number of the bureau managers, who are charged under the 
bureau constitutions with the equitable operation of assessment procedures, be- 
came concerned that they had no rule to handle a situation such as was presented, 
whereby a company becoming a partial subscriber remained as a subscriber for 
specifically rated business for which the major portion of the cost of bureau 
service is involved, due to the expense of inspection. 

It was quite clear that any company was privileged to take the equivalent 
action and that equity in assessment rule required reconsideration of this prob- 
lem of partial subscribership. The use of an average rate of assessment, proper 
where a company was paying an assessment on total premiums and was getting 
the same service as other companies, was not proper when a company subscribed 
only for the high expense portion of the bureau rating service. 

A proposed amendment was developed by our office as an advisory organiza- 
tion in cooperation with certain of the bureau managers and counsel. The 
amendment, as proposed, was a revision in their bureau service charge rules 
providing that for companies electing to be partial subscribers the rate of assess- 
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ment would be determined separately for specifically rated classes versus mini- 
mum tariff or flat rate classes and that such revised rate of assessment would be 
applied to the business of those companies which elected to be in this category. 
This action was taken by a number of the bureaus after approval by managing 
committees. There was no trouble resulting from the change, and the rule 
seemed to work out quite equitably. 

Within a year or two following this time, the bureaus in the Middle Western 
States were, from time to time, given notice by the North America companies 
of their decision to withdraw their authorization as to dwelling classes and to 
make their own filings for this class of risk, retaining subscribership for the 
balance of the business consisting largely of specifically rated risks. When the 
pureaus proceeded to apply their revised assessment rule at the beginning of 
their next fiscal year, they ran into some immediate questions. 

Their revised rule, which most had adopted, provided for determining a rate 
of assessment for a partial subscriber, such as the North America companies, by 
ealeulating a rate of assessment reflecting that all of the expense of rating and 
auditing dwelling business was eliminated. A revised rate of assessment was 
thus determined which would be necessary for the bureau to charge in order to 
provide service only for the higher cost specifically rated and inspected business. 
That seemed entirely reasonable and certainly was not charging a company with 
any of the cost of maintaining service on the dwelling class which they were 
eliminating from bureau subscription. 

However, because in certain States the North America companies were not 
writing as high a proportion of dwelling business as the average of all bureau 
member and subscribing companies, the rate of assessment for specifically rated 
business applied to North America’s premiums for such specifically rated classes 
actually produced a higher dollar assessment than the general bureau rate of 
assessment had produced in dollars when applied to the total business of the 
North America companies. The bureaus had the means of determining the limit 
of what the regular rate of assessment applied to total premiums would produce 
and they voluntarily applied such limits in sending out their assessment notices 
to the North America companies, believing the companies should be entitled to 
such a limit on the assessments. 

The result was anything but understood by the North America companies. 
They could not understand why the limit had to be applied and they purported 
at least to not understand that in electing to become a partial subscriber they 
could no longer expect to go on the general average of all companies, but rather 
had introduced or placed themselves in a different category. Certainly if all 
bureau members and subscribers took the same action in eliminating some 
30 percent or 40 percent of the premiums available for bureau assessment, i.e., 
premiums from dwelling business, the rate of assessment would have to be very 
materially increased to provide the same service and still only have the specifi- 
cally rated business to assess. In other words, the largest part of the bureau 
expense or cost of service would continue even though dwelling risks were elim- 
inated from bureau service, and the cost of this bureau work could be spread 
only on specifically rated business. 

In spite of repeated exchanges of correspondence, the North America com- 
panies never understood the equity of the rule and they paid their assessment 
in a number of States and for several years under protest. To a bureau man- 
ager there is a slight twist of humor to this situation, for they are all fully 
mindful that the North America companies are probably as great a user of 
bureau service for specifically rated classes as any company doing business in 
each of their States. In other words, North America has as highly developed 
a staff of service engineers and other service representatives as any company do- 
ing a major fire business and such men are constantly asking and getting the most 
detailed service on any risk on which the company may be interested. Because 
of this service, they are also requesting rerating and other work by the bureau 
in at least as great if not greater proportion than any of the other bureau mem- 
bers or subscribers. 

This was the situation for several years. In the meantime another factor 
developed. The North America companies group, as they have pointed out in 
certain of their statements, is one of the principal writers of homeowners poli- 
cies. Each year more and more of their dwelling business has been diverted 
to such homeowners coverage. Inasmuch as they had never been a subscriber 
to the rating bureaus for homeowners policies (having made their filings 2s 
independent filings initially) they were not willing to make any report of home- 
owners premiums to the bureaus and even though the bureaus were not :t- 
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tempting to make any assessment on such homeowners premiums, they would 
not report these. premiums even for the bureaus to.apply a limit on total assess- 
ment. The situation was developing more and more inequity in that bureaus 
were limiting their assessment to their general rate applied to business exclud- 
ing homeowners and this limit was not a proper reflection of the cost of bureau 
service on the type of business for which the North America companies were 
subscribing to the bureaus. 

Accordingly, last year, as an advisory organization we were again asked by a 
number of the bureaus to study this question with a committee of bureau man- 
agers and subsequently recommended a revision of this partial subscribership 
assessment rule designed only to again put all companies, members or sub- 
seribers alike, on a basis of parity in service charges. 

Under the revised rule the North America companies as partial subscriber for 
specifically rated risks only need report to the bureau such specifically rated 
business and it will be assessed only on such business at a rate of assesment 
which the bureau has developed and can substantiate and which would have to 
be applied for all their members and subscribers if they took the same action as 
has been taken by the North America companies. We contend there is no in- 
equity in such arule. The only revision is that to obtain a limiting dollar assess- 
ment, a partial subscriber must on its own volition provide the rating bureau 
with the premium report for total business so that the bureau can accurately 
and correctly figure what the limiting assessment would be if the company was 
subscribing for all classes. 

Again, it should be borne in mind that the North America companies group 
is one of the larger writers in proportion of their total business of specifically 
rated classes of risks which require the most in bureau service. When they 
were full subscribers, they received the advantage of the average of all com- 
panies, but when they are partial subscribers the volume of their specifically 
rated business is the only basis for assessment and can in some cases produce a 
higher assessment than if the company was assessed at the bureau’s general rate 
of assessment applied to total business. In such cases the bureaus have been 
and are now quite willing to make the aforementioned limitation of the dollar 
assessment, if the North America companies will furnish the necessary 
information. 

That is the whole story of the bureau assessment rules in Middle Western 
States. We have not determined up to now what the situation is in other parts 
of the country but assume they may have had somewhat similar problems al- 
though perhaps handled in a different manner. 

Under each bureau’s service rules in the Middle Western States there is 
no charge for overhead or anything else against the North America companies 
that is not properly chargeable to the specifically rated classes of business. There 
is also no intent at all to in any way penalize the company but only to recognize 
what the rate of assessment would have to be if every other member or sub- 
seriber company took the same action, which it is certainly privileged to do. 

The problem becomes even more complicated in the matter of homeowners 
policies, for many of the rating bureaus in Middle Western States now have as 
many as seven different membership or subscribership relationship as to com- 
panies which are involved from the standpoint of homeowners filings This 
creates even more problems so far as assessment rules are concerned but the 
revised bureau service charge rule can work properly in these circumstances 
and the bureaus are attempting to make equitable assessments within the spirit 
of not only the requirement of the rate law but also of the bureau constitutions 
which require equal and nondiscriminatory treatment between both members 
and subscribers. 

But the mere fact that bureaus adopt rules in an effort to provide a workable 
and equitable method for handling assessments on partial subscribers is ap- 
parently sufficient to point the finger of suspicion by those who have testified 
here previously. 

On page 13 of Mr. Leftwich’s statement, he first combines the national board 
with the advisory recommendation emanating from an advisory organization, 
and then makes the action of the Ohio Inspection Bureau the result of recom- 
mendations of the Western Underwriters Association. 

I will state unequivocally for the record that the bureaus in Middle Western 
States had considered and decided on the necessity of an amendment of their 
service charge rules at least 5 years before Mr. Leftwich had ever thought of 
becoming a partial subscriber. Further, such action as explained earlier was 
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taken without consultation with the Nationai Board of Fire Underwriters and 
before the National Board of Fire Underwriters was even aware that partial 
subscribership was becoming a problem under bureau assessment rules. Finally, 
the Western Underwriters Association has had absolutely nothing to do with the 
subject and, as far as I know, would not know even today what particular 
service charge rules might have been adopted by the Ohio Inspection Bureau. 

As secretary of the managing committee of the Ohio Inspection Bureau, I 
know of the good relations that have always existed between that bureau and 
this company. The Ohio Farm Bureau and its successor, Nationwide, have 
been subscribers since the company’s organization, operating under deviations 
as to farm and general business. It was not until the homeowners program and 
the confusion created by the question of multiple line filings and partial sub- 
scribership, that there was even the faintest difference of opinion of which I am 
aware. 

Manager Setzer of the Ohio Inspection Bureau, at my request, has given me 
some comparative assessment data on the basis of the statements for bureau 
service for the 1959 fiscal year which he has sent out to the companies. I quote 
his figures as to the actual assessments for these various partial subscribers as 
compared to what the assessment would have been if they were full subscribers 
to all classes for bureau service. 


1959 assessment data, Ohio 





Actual Assessment 
Company (partial subscribership) assessment if full sub- 
scriber 


Insurance Co. of North America (excludes dwelling class in full)_---.-....--.- $58, 083. 13 $70, 651. 71 


Cincinnati Insurance Co. (excludes homeowners policies) __------------ ae 6, 722. 69 15, 638. 42 
Nationwide Insurance Co’s. (excludes homeowners policies) - -_---- -- wai 82, 134. 84 89, 044. 69 
Reliance Insurance Co. (excludes homeowners policies) ----.---......--.------ 18, 226. 88 | 21, 790. 86 
Allstate Insurance Co. (excludes dwelling class in full)_...-......-.---------- 1, 119. 40 14, 964. 61 





It is quite clear from these figures that the partial subscriber is getting the 
benefit of a reduction in its assessments on account of the business for which 
they are not subscribers. Whether this is equitable to the full subscriber, who 
must pick up the dollars of expense for operation of the bureau, might be 
another issue. 

While the bureaus do not propose to nor have they attempted to assess the 
North America companies, Allstate or other companies for bureau service on 
dwelling and homeowners classes in the States where they have excluded these 
from bureau subseription the faet- remains that bureau service-is utilized and 
these companies’ filings both as to dwellings and homeowners policies and for 
that matter the North America’s filings on farm property in States where they 
are independent as to farm classes, all rely to a degree upon the engineering or 
town classification work performed by the inspection bureaus in grading the 
fire defenses of communities and fire protection districts. The companies 
employ such classifications and changes in classification as they are issued and 
published from day to day by the inspection bureaus but claim the right to such 
use whether or not a bureau subscriber. 

This town classification service and the auditing service (which Allstate and 
the North America companies do not wish to use) constitute the major expense 
in handling this type of business from a bureau service standpoint. When these 
companies claim that bureau service is not involved with their dwelling or farm 
business, such statements must be viewed in the light of the actual facts of 
the filings as made with the insurance departments. 

Questions a& to the ‘adoption ‘of the réevised* bureau service charge rules this 
past year were raised with a number of the insurance departments ‘in the 
Middle Western States by the North America Cos. The bureaus have furnished 
those insurance departments with full explanation of the reasons for the bureau 
rules, 

Under the statutes, the insurance department must be satisfied with the 
reasonableness of the bureau rule and the companies have a perfect right to 
request a hearing before the insurance department if they are not satisfied as to 
the reasonableness from the standpoint of their subscribership relation. Such 
a hearing has now been scheduled by the Ohio Insurance Department at the 
request of North America and Nationwide. 
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As an appendix to this statement and as an example of the information pro- 
vided an insurance department, we attach a copy of a complete explanation 
made by the Michigan Inspection Bureau at the request of their department. 
Attached also is copy of a subsequent letter from the Michigan Insurance Depart- 
ment approving the amended bureau service charge rules as placed on file by 
the bureau. 

Auditing: On pages 23 and 24 of Mr. Epes’ statement there is a reference to 
auditing in a particular ruling of the Kentucky insurance commissioner with 
respect to auditing of homeowners policies which the North America companies 
contested, as was their right under the Kentucky statutes. 

The Kentucky Inspection Bureau was not involved and at no time sought to 
audit any business of a company which was not a subscriber to its rating 
services for the dwelling class. I do not quite understand, therefore, the reason 
for inclusion of this particular opposition of the North America companies to 
an order of the insurance commissioner except that it seems to imply perhaps 
that auditing is a means of attempting to control the action of a member or 
subscribing company. Reference on page 24 to the origin of auditing in the 
late 1800’s implies that it may still have the purpose of private regulation. 

Irrespective of its origin over a half century ago, its usefulness and signifi- 
cance today are quite different than what this statement may suggest. 

Provision is made under the all-industry statute for a rating bureau to oper- 
ate an auditing division. Its purpose, however, is clearly delineated in the 
all-industry statute. It serves solely to advise member and subscribing com- 
panies and their agents if the policies and their various forms and rates as 
written by the agents are in accordance with filings in effect for such company 
with the State insurance departments. The audit department must check the 
policies and endorsements not only against the filings of the rating bureau but 
also with respect to each deviation filing of any member or subscribing com- 
pany, for the deviation filing is the legal filing in effect for such company on 
that particular item, whether the deviation is as to rate, form or rule. 

This is a complicated process and with the complex nature of the fire business 
it requires very careful work by a large clerical force for there will be many 
thousands of policies and endorsements passing through an auditing depart- 
ment of the rating bureau in a given State each day. 

When errors are found, a criticism notice is prepared of which one copy goes 
to the company and one to the agent. If no correction is received within a 
specified time, a followup is sent. If no correction is received within a period 
usually of approximately 60 days, a copy of the notice of criticism is sent to the 
insurance department of the State as provided in the statute. If the insurance 
department considers the item of sufficient importance to warrant correction in 
accordance with the filings, it will then follow up with the company involved. 
Any police action, however, is entirely the problem and responsibility of the 
State. 

There are hundreds of forms and rules and thousands of different combina- 
tions of rates possible in fire insurance coverage and specific rates for commer- 
cial properties and their occupancies are being published daily. To know if 
such business was written at the proper rate and under the proper form by each 
company would require maintenance of a complete rate cabinet and checking 
by their examining department of all details of the policy and premium 
calculation. 

If the daily report or policy is received from an audit department stamped 
“audited” the company knows that it is written by the agent in accordance 
with the correct rate and form as filed in the company’s behalf and that it can 
proceed to underwrite the risk without further question as to compliance with 
its legal filings. 

In addition to this function, the audit division usually marks on copies of the 
policy the proper code number for statistical classification purposes. This also 
saves the individual company from determining the code and insures uniformity 
of classification when more than one company is involved on the same risk. 

Sven before the all-industry form of rate statute, audit bureaus or auditing 
divisions of the rating bureaus were in operation in practically all States ex- 
cept those which had no rate regulatory law. In certain States these audit 
bureaus had been established at the specific request of insurance departments 
who felt that the only way to be sure of compliance with the filings in effect 
for a given company was to require that the business be audited by an inde 
pendent agency. One of the separate audit bureaus still operating is in Mis- 
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souri which does not have the all-industry form of statute and this audit bureau 
which is sepurate from the rating bureau was set up specifically at the request 
of the Missouri Insurance Department. The Missouri Insurance Department 
even requires the personal property floater to be audited to make certain that 
the premium charge for the fire and extended coverage portion is in accord- 
ance with the public rating record for each company. 

Any value to auditing service, however, is primarily a company matter and 
unless the cost was justified by the results, there would be no direct company 
purpose to maintaining this part of the rating bureau service. There are very 
few companies in any State which do not wish the advantage of auditing serv- 
ice and the North America companies obtain full advantage of the bureaus’ 
auditing on everything except their independently filed classes. 


CONCLUSION 


1. The claim of certain of these previous witnesses as to “harassment” or 
“vigorous opposition” to deviation filings of member or subscribing companies 
of the fire rating bureaus is not correct. Bureaus in Middle Western States 
have requested hearings on only a very limited number of deviation filings and 
these few cases involve very substantial principles which the bureaus considered 
warranted resort to the hearing procedure provided by the rating statutes. 

2. Bureau assessment rules in Middle Western States are equitable and pro- 
vide for a fair proportionment of the expense of bureau operation to members 
and subscribers and to partial subscribers. 

8. At great many of the references of certain of the witnesses seem to be di- 
rected against administration of the rate laws by insurance departments and 
have no reference to the rating bureaus. When a company makes a deviation 
or independent filing, it places itself in the same position as the rating bureau 
itself in making a filing; namely, that it must support the filing with adequate 
information. If this support is not adequate, the insurance department may 
eall for additional information and has the right to either approve or disap- 
prove after considering all the facts. The fire rating bureaus have many filings 
which are disapproved or where they run into difficulty or long delays in con- 
sideration by the regulatory authority and sometimes these periods will stretch 
out for months or years. Filings must often be amended in order to meet objec- 
tions raised by the insurance department. This is considered the ordinary rou- 
tine of operation under rate regulatory laws. Companies that have complained 
here as to certain of the regulatory practices may not feel their filings need re- 
view by State insurance departments. 

4. The most vexing problem facing all segments of the business at this time 
are the questions brought out by multiple line coverages. Some of these prob- 
lems have been worked out and others are in process. Some may require legis- 
lative solution. It is largely in this area that the problem of partial subscriber- 
ship exists. 

5. The bureaus with which I am familiar have at all times attempted to 
operate strictly in accordance with the intent of Public Law 15 and the various 
State statutes passed in compliance with the mandate laid down by Congress. 
In my judgment the fire rating bureaus serving as they do both stock, mutual, 
reciprocal, and Lloyds insurers continue to represent a constructive effort in 
meeting the very technical rating and service requirements of the property in- 
surance business. 

APPENDIX 


Rules for bureau service charges of the Michigan Inspection Bureau, including 
correspondence on filing and approval by Michigan Insurance Department 


Exursit I. MICHIGAN INSPECTION BUREAU 


RULES FOR BUREAU SERVICE CHARGES 


JANUARY 1, 1959. 
The purpose of these rules shall be to accomplish an equitable distribution 
of the expenses of this bureau to member and subscribing companies as required 
by the articles of association and constitution. 
To this end the expenses of the bureau shall be charged in proportion to the 
volume of business written by its members and subscribers. The bureau shall 
require each company to report annually its direct written premiums on the 
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various classes of business for which the bureau renders service. Each com. 
pany shall be assessed on the basis of the total expenses of the bureau for 
services required to be maintained in order to meet the needs of its members 
and subscribers. The service charges shall be determined in accordance with 
the following rules. 


1. Minimum service charges 


The minimum service charge shall be $150 per annum per company.’ 

Where a company confines its business to a limited number of specific classes 
in a limited area such as a single city or county or continguous counties, and 
requires partial service only and does not require sets of complete publications 
for territery covered, the above: minimum may be reduced according to the 
judgment of the bureau manager, but in no case below $25. 

Minimum serice charge for a company having no agency plant (for the 
writing of business serviced by the bureau) and which writes no direct business 
in the State shall be $25 with the understanding that should it accept direct 
business, such company will pay not less than the above minimum of $150 and 
shall be subject to readjustment as provided for under “Adjusted assessments.” 
2. Initial service charge 

A company upon becoming a member or subscriber shall pay an initial sery- 
ice charge of $150 with an agreement that an additional charge will be assessed 
if the company’s premium receipts at the end of the calendar year extended 
by current percentage assesment will produce an assessment exceeding this 
amount. (See ‘‘Adjusted assessments.” ) 

When a company becomes a member or subscriber during the first quarter of 
the calendar year and is subject to a $150 charge for the first quarter of the 
ealendar year and a further $150 charge for the next fiscal year, the company 
shall: be: assessed ‘only one $150: charge for: the first calendar year. .A, proper 
charge shall be made for the first quarter of the following calendar year. 


Example 
Apr.1l Min.Fee - Fiscal Year Mar .3. 
Jan. 1 = $150.00 Dec .31 : 
: Min.Fee $ : 
?€--$150.00 -4------------------------- >:One Quarter : 
: : ‘< $37.50 : 


The minimum charges under these rules are designed to reimburse the bureau 
for the actual cost of accepting a new member or subscriber. Such charges 
are not subject to prorating where a company does not operate in the State for 
a full 12-month period. 

In cases where a readjustment is made, as set forth in “Adjusted assessments,” 
the percentage assessment is not subject to prorating where a company does not 
operate in the State for a full 12-month period. 


3. Assessments 


Bureau assessment is for the fiscal year but may be paid quarterly.’ 

The assessment shall be based on gross direct premiums less only return 
premiums on canceled policies. Reinsurance premiums, either ceded or as- 
sumed, are not to be considered except where a company succeeds by reinsur- 
ance, merger, or otherwise to the business, plant, and goodwill of another com- 
pany: (called.-ceding company). In sueh cases, the following. provisions. shall 
apply: 

(a) A newly entered company or one with no previous permium income 
of the classes assumed must report the ceding company’s direct premiums 
for the previous year as its own basis of assessment. 


4‘The bureau fiscal year extends from Apr. 1 through Mar. 31. 
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(b) A company with previous premium income on the classes assumed 
must pay the balance due for the fiscal year of the assessment of the ceding 
company, in addition to its own assessment, and must report the ceding 
company’s direct premiums for the calendar year in which it is taken over 
with its own direct premiums as its basis of assessment for the ensuing 
year. Both the ceding company and the assuming company shall indicate 
to the bureau whether premiums have been reported on a collected basis 

or a full-term basis. 

Assessment for the fiscal year must be paid-in full regardless: of whether ‘the 
company discontinues business, reinsures, or merges with another company.” 

Where return premiums exceed gross direct premiums on any class, resulting 
in a red figure, no deduction shall be made from other classes for such red figures.” 

Assessment for a subscriber who elects to subscribe for a limited or partial 
service (excluding one or more major classes on which the bureau maintains 
service) shall be adjusted to equitably apportion the cost of all services per- 
formed by the bureau. In such apportionment due consideration shall be given 
to the variation of such cost as between (a@) classes requiring inspection or spe- 
cifie rating and (0) classes provided for under flat rate schedules or tariffs. In 
assessing a partial subscriber the bureau shall determine the rate of assessment 
that would be required to meet bureau expenses if the class or classes on which 
the subscriber has withdrawn were entirely eliminated from the bureau service 
and basis for assessment. Not less than the resulting calculated rate of assess- 
ment shall be applied to premiums written by the subscriber on classes of busi- 
ness for which it subscribes to bureau service. The assessment for any such 
subscriber shall be limited to the total assessment which would be payable if the 
company subscribed for all classes of business, provided a report is made by the 
company of total premiums for all classes of business including the classes 
excluded from bureau subscription. 

For a company operating under one home office control or operating under one 
district management, application for membership or subscribership shall not be 
accepted unless all companies in such office and licensed to operate in Michigan 
become members or subscribers to the bureau. 

As membership or subscribership to the bureau is by individual company, all 
premium reports and all assessments shall be separate for each company and 
shall be subject to verification. 


4. Deviations and dividends 


Where a company deviates from the published rates of the bureau, the pre- 
miums reported for assessment purposes shall be increased or decreased to the 
basis of bureau rates, e.g., where a company uses bureau rates reduced 25 percent, 
the premiums shall be increased 3314 percent. 

Dividends or participations to policyholders shall not be deducted from pre- 
miums reported to the bureau for assessment purposes. 


5. Adjusted assessments 


In all cases where a new company enters the State, the assessment shall be 
adjusted each year until an adjusted assessment has been made for a full calen- 
dar year. 

Example—for a company entering July 1, 1956: 


eee i teenrrbtes CIRO: a kn ee ee ee $150 








1957 temporary assessment ($10,000 at 0.02) ...._.._-.___._.._.___.-_- 200 
Beer SEONG y RMCMRTNOIN i i ie een bee ewes 200 
RMA SENTAIIIA UREA GRICE, ice i ssicsticsscctnsiaarinecvin cleans epee haiti a aetna es ae 150 

JOU etijusted anncusheml.... 22 a ae ee 50 
1958 assessment (based on first full calendar year) ($20,000 at 0.02) __---_- 400: 
ibe tie? aeiueted. ammenniett.. oe oo nn ors eee ee 400 
eee 2067 teihporaby cebeniivents.. oi. is kk ck ciinnloeeeake 200 

Phial adjtinted annesniient den. 65 po osc cnn ees 200 





1The bureau fiscal year extends from Apr. 1 through Mar. 31. 


*'This requirement is necessary because the bureau has rendered full service on such 
classes in the original writing of the business regardless of whether the company carries 
the liability to expiration or not. 
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6. Other charges 

The service charges as outlined above do not include publications issued prior 
to a company’s admission to the bureau. Such publications being the accumu- 
lation of years of work and having been made possible and paid for by the 
bureau members and subscribers, in justice to the companies who supported 
the past operations of the bureau, and in order to reimburse the bureau for 
the additional expense of assembling such publications, a flat service charge, 
depending upon the size and number of publications, will be made in addition 
to the regular assessment. 


BExuHrsit II 


MICHIGAN INSPECTION BUREAU, 
January 8, 1959. 
Hon. FRANK BLACKFORD, 
Commissioner, Department of Insurance, 
Lansing, Mich. 


Dear Sir: We are enclosing as a matter of information and for inclusion 
with our constitution now in your files, a copy of our rules for bureau service 
charges as approved by our managing committee. These rules were adopted 
by this bureau effective January 1, 1959. 

Respectfully yours, 


(Signed) O. M. Henn, Manager. 


Exursit III 


STATE OF MICHIGAN, 
DEPARTMENT OF INSURANCE, 
February 3, 1959. 
Re Rules for Bureau Service Charges. 
MICHIGAN INSPECTION BUREAU, 
O. M. HENN, Manager, 
Detroit, Mich. 


(Attention: R. A. Butler, assistant manager.) 


DeAR Mr. HeNN: This is to acknowledge receipt of your letter of January 8, 
1959, regarding the above captioned subject, which letter reads as follows: 

“We are enclosing, as a matter of information and for inclusion with our 
constitution now in your files, a copy of our ‘Rules for Bureau Service Charges’ 
as approved by our managing committee. These rules were adopted by this 
bureau effective January 1, 1959.” 

We will not accept these rules as “a matter of information.” We believe 
your intent was to submit these rules as an official document designed to re- 
place present rules in order to meet the requirements of section 2630(6) of the 
Michigan Insurance Code of 1956 which provides : 

“Every rating organization shall notify the commissioner promptly of every 
change in (a) its constitution, its articles of agreement or association, or its 
certificate of incorporation, and its bylaws, rules, and regulations governing 
the conduct of its business; (0) its list of members and subscribers; and (c) 
the name and address of the resident of this State designated by it upon whom 
notices or orders of the Commissioner or process affecting such rating organi- 
zation may be served.” 

Also, before these rules could be judged as to their reasonableness and hence 
their acceptability under the provisions of the Michigan Insurance Code of 
1956, we believe an explanation and perhaps an amendment of section 3— 
assessments is in order. We refer specifically to that portion of section 3 
dealing with the assessment of a subscriber who elects to subscribe for a 
limited or partial service. We would like an explanation of the following 
points: 

1. Your interpretation of the term ‘“‘major classes’ appearing in the phrase 
“(excluding one or more major classes on which the Bureau maintains service).” 
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Reference should be made to the provisions of section 2636(1) in this regard. 
This section reads as follows: 

“Subject to rules and regulations which have been approved by the commis- 
sioner aS reasonable, each rating organization shall permit any insurer, not ° 
member to be subscriber to its rating services for any kind of insurance, sub- 
division, or class of risk or a part or combination thereof for which it is 
authorized to act as a rating organization. Notice of proposed changes in such 
rules and regulations shall be given to subscribers. Each rating organization 
shall furnish its rating services without discrimination to its members and 
subscribers.” 

2. A comparison between the considerations to be taken into account and the 
methods to be used in the apportionment of cost between “(@) classes requiring 
inspection or specific rating and (0) classes provided for under flat rate 
schedules or tariffs.” 

3. The reason for any charge at all over and above the “* * * rate of assess- 
ment that would be required to meet bureau expenses if the class or classes 
on which the subscriber has withdrawn were entirely eliminated from the 
Bureau’s service and basis for assessment.” 

Also with points 1 and 2 above in mind, please give us your explanation 
including examples, either actual or hypothetical, of the exact methods to be 
employed in determining the charges to be assessed in the open area between 
the minimum or the “* * * rate of assessment that would be required to meet 
bureau expenses if the class or classes on which the subscriber has withdrawn 
were entirely eliminated * * *” and the maximum or the “* * * total assess- 
ment which would be payable if the company subscribed for all classes of 
business * * *.” 

4. We are also curious as to the meaning of the phrase “* * * provided a 
report is made by the company of total premiums for all classes of business 
including the classes excluded from bureau subscription.” How would this 
affect assessment if the company did not choose to report “* * * total premiums 
for all classes of business including the classes excluded from bureau sub- 
scription” ? 

5. Finally, please provide us with the date notice of these changes as provided 
subscribers in accordance with section 2636(1) of the Michigan Insurance Code 
of 1956 which provides in part: “Notice of proposed changes in such rules and 
regulations shall be given to subscribers.” 

We solicit your early reply concerning the above so that we may make a 
disposition of this matter. 

Very truly yours, 
(Signed) FRANK BLACKFORD, 
Commissioner of Insurance. 


EXHIBIT IV 


MICHIGAN INSPECTION BUREAU, 
February 10, 1959. 
Hon, FRANK BLACKFORD, 
Commissioner of Insurance, 
Lansing, Mich. 


DEAR COMMISSIONER BLACKForD: In reply to your letter of February 3, 1959, 
relative to ‘Rules for Bureau Service Charges,” we are securing the viewpoint 
of the Michigan Managing Committee regarding some of the questions in the 
letter and as soon as we receive this information we will advise you further. 

The “Rules for Bureau Service Charges” referred to in our letter of January 
8, in the normal course of procedure would not apply until the beginning of the 
bureau fiscal year April 1, 1959, at which time the assessments for our new 
fiscal year will be computed. Copies of the rules were mailed to member and 
subscribing companies January 12. 

With kindest personal regards, I am, 

Respectfully yours, 
(Signed) O. M. Henn, Manager. 
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ExHIsit V 
MARCH 2, 1959. 
Subject: “Rules for Bureau Service Charges.” 
Hon. FRANK BLACKFORD, 
Commissioner of Insurance, 
Lansing, Mich. 


DEAR COMMISSIONER BLACKFORD: Supplementing our previous acknowledg- 
ment of your letter of February 3, we are happy to provide information. in 
explanation of the various questions on which you asked for explanation: 

1. Our “Rules for Bureau Service Charges” are adopted in keeping with the 
bureau constitution as well as the statutory requirement, that its rating sery- 
ices be furnished without discrimination to its members and subscribers. The 
rule to which you refer recognizes the right of a company to be a partial sub- 
scriber but does not attempt to define the statutory right. The rule is merely 
recognition that in case of partial subscribership, a company may either make 
-a minor or major exclusion as to bureau service. If a company excludes only a 
very minor kind of insurance, such as earthquake insurance, it would have no 
appreciable bearing on the matter of assessment. If a company, however, ex- 
cludes a class of risk such as dwellings which may constitute 30 to 35 percent 
of the premium volume available for bureau assessment, such election on the 
part of a subscriber requires some adjustment in the normal application of 
assessment procedure. Accordingly, the reference to the term ‘major classes” 
is intended to refer to any exclusion of a portion of bureau service by a com- 
pany which has an appreciable bearing on the bureau assessment or on the 
source of funds for support of bureau service. It is not intended as a deter- 
mination of what is a proper subject for partial subscribership. 

2. The bureau maintains a very complete and detailed rating service involving 
engineering, inspection, rating, auditing, statistical, administrative, and other 
divisions. These operations are interrelated in that one may be dependent on 
another or may apply to one class of risk or to all classes of risk. It is the 
bureau’s belief that, fundamentally, equity in assessment is best achieved by 
recognizing the maintenance of the Bureau organization and facilities and the 
availability thereof to members and subscribers instead of the amount of use 
of such organization and facilities by each company, for the reason that there 
is no actual way of determining the extent of such use by one company as com- 
pared to another. The best measure therefore is the total premium volume. 
However, when a company elects to become a partial subscriber the bureau can 
only assess on the classes for which it renders service. If a company subscribes 
only for specifically rated business it must determine a rate of assessment which 
recognize the cost of furnishing service on this type of business. 

Accordingly, in this situation the bureau determines what costs are specifically 
related only to one class or another and if the company has subscribed for 
specifically rated risks, it would eliminate from its expense accounting those 
items which could be dropped as cost of operation, if all companies took the 
same action. If a company does not subscribe for dwellings, the cost of dwelling 
schedules, dwelling auditing, and certain other minor costs that could be 
saved are deducted from the total expense in figuring the rate of assessment 
for specifically rated business. 

3. You inquire as to the reason for any charge for partial subscribership 
over and above the assessment computed by determining “the rate of assessment 
that would be required to meet bureau expenses if the class or classes on which 
the subscriber has withdrawn were entirely eliminated from the bureau service 
and basis for assessment,” as set out in rule 3. Presumably, your question 
arises from the language following the above quoted method of computation, 
which provides: 

“Not less than the resulting calculated rate of assessment shall be applied 
to premiums written by the subscriber on classes of business for which it sub- 
scribes to bureau service.” 

Apparently, you read the foregoing language as meaning the bureau might 
charge a rate of assessment higher than the rate determined as set forth above. 
The answer to your question is that there is no reason for any charge over and 
above a rate of assessment so calculated. and that the bureau has not charged, 


and has no intention of charging, a rate higher than the rate calculated as set 
out in rule 3. 
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The distribution of classes of business by the individual member and sub- 
scribing companies is not uniform. Certain companies may write a higher 
proportion of their total business in dwellings, apartments, and similar tariff 
rated classes, while others may specialize more in commercial or industrial risks. 
In either case, the service provided might be equivalent because each company 
might need to have a set of rate publications for any risk in the State or their 
agents might require equal information. If one of the companies ha’ring a lower 
proportion of dwelling business than the average should become a partial sub- 
seriber only for specifically rated business, the rate of assessment which would 
pe necessary, if all companies eliminated bureau assessment on the dwelling 
class, might create a dollar assessment for that individual company higher than 
the general rate of assessment applied to total business. 

The bureau therefore has provided for a limitation so that such a company 
will not be assessed more in dollars than would be the case if it reported all 
business and were assessed at the general rate of assessment applied to other 
member and subscribing companies. 

Actually, in a case such as this, the company really obtains the benefit to 
which it would not necessarily be entitled if the bureau attempted to assess each 
company for each class of risk. As mentioned previously, equity in assessment 
is fundamentally achieved through recognition of potential service and that is 
best reflected in total premium volume. 

4, As is set out in rule 3 and mentioned in our discussion of No. 3 above, the 
bureau provides an upper limit for the assessment of partial subscribers. Such 
limit is the assessment that would be applicable if the partial subscriber were 
a full subscriber. However, in order to apply the limitation referred to in rule 
3, it is necessary that the partial subscriber report to the bureau his total 
premium volume for all classes. Without this information, and the bureau 
has no other method of obtaining the same, the limitation provision cannot be 
applied. 

5. As previously mentioned in our letter of February 10, a copy of these rules 
was mailed to members and subscribers on January 12, and it is believed that 
this is ample notice inasmuch as the bureau’s fiscal year commences April 1, 
and the new rules are not effective until such date. 

If we can be of further assistance, in respect to the foregoing, please call 
upon us. 

Respectfully yours, 
(Signed) O. M. HENN, Manager. 


Exuisit VI 


STATE oF MICHIGAN, 
DEPARTMENT OF INSURANCE, 
May 11, 1959. 
Re rules for bureau service charges. 
0. M. -HENN, 
Manager, Michigan Inspection Bureau, 
Detroit, Mich. 


Deak Mr. HeENN: With further reference to your letter of January 8 enclosing 
a copy of your rules and bureau service charges as approved by your managing 
committee and adopted by the bureau effective January 1, 1959, we now wish to 
advise you that same are acceptable to this department and have been placed 
in our files with your constitution. 
Yours for Michigan, 
P. H. ANDRUS, 
Director, Forms and Rates Division. 
(Signed) Henry E. Grirrenporr, Jr., 
Assistant Director, Rating Division. 


Senator Carroti. The next witness is Mr. Morton White who ap- 


pears here on behalf of the National Association of Insurance Agents. 
Mr. White. 
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STATEMENT OF MORTON V. V. WHITE, NATIONAL ASSOCIATION 
OF INSURANCE AGENTS, ACCOMPANIED BY GEORGE S. HANSON, 
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Mr. Wurire. Senator, my name is Morton White. May [I also intro- 
duce our general counsel, Mr. Hanson. 

Senator Carroty. Very happy to have you with us, Mr. White. 
You have heard my comments to the previous witness. 

Mr. Wuire. Yes, sir. I am very conscious of them. 

Senator Carrouy. You know that we have just had a 56-page state- 
ment. I see you have one that is 16 pages, can you give us some idea 
how long it will take you? Do you want to summarize and put it 
all inthe record? Ordo you want to read from it ? 

Mr. Wuirte. Sir, I can do this in about 20 minutes and, of course, 
my heart would be broken if I couldn't. 

Senator Carrotu. I am going to stay here 20 minutes and longer 
if need be. We want you to have a full hearing. We thank you for 
coming and giving us you time. Are you from outside of 
Washington ? 

Mr. Wuire. I am from Pennsylvania. 

Senator Carroty. We are very happy to have you. You take your 
time and if you can do it in 20 minutes, that will be fine; and if not, 
we will stay with you until you are completed. 

Mr. Wuire. Thank you, sir. 

My name is Morton White, representing the National Association 
of Insurance Agents. Our headquarters office is located at 96 Fulton 
Street in New York City. 

Ours is a voluntary membership association numbering in excess of 
34,000 insurance agency members. Included in this membership are 
an estimated 100,000 individuals. Duly licensed by the respective 
States, we are the proprietors, partners, or corporate principals in the 
firms and corporations which comprise said insurance agency member- 
ship. Affiliated with the National Association of Insurance Agents 
are State associations in every State and territory and approximately 
1,200 local associations throughout the United States. 

This organization is comprised of independent businessmen, who 
specialize in the production and servicing of policies of fire, casualty, 
surety, marine, and all other lines of ceneral insurance for clients 
ranging from the smallest householder or automobile owner to the 
largest industrial corporation. The membership of this association 
does not include agents who are employees of the companies which 
they represent. The membership is comprised solely of those agen- 
cies which operate within what is known as the American agency 
nt which system is defined in the constitution of the association 
to be— 


the production of insurance premiums and the servicing of insurance contracts 
by insurance agents operating solely on a commission basis on their own account 
as independent contractors, who maintain their own offices, separate and apart 
from any production office maintained by an insurance company. 

The American agency system had its inception in the very early 
1800's. Several insurance companies have claimed the credit for 
originating this system. For example, the Insurance Co. of North 
America has mentioned December 1807 as the founding date of this 
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system, when they appointed one Alexander Henry of Lexington, Ky. 
Other companies have claimed to have been or iginators of the system 
somewhat earlier than this date. While we do ‘not wish to take sides 
among the various companies claiming this credit, however, we are 
highly flattered by these competing claims as being ev idence of the 
esteem in which the American agency system is held in the insurance 
industry. During the century and a ‘half of the existence of this 
system, the American public. has become the best. insured in the world. 

The members of this association represent not only companies which 

are members of the various bureaus and or ganizations which have ap- 
peared before this committee, but also some members of the National 
Association of Independent Insurers and the Insurance Co. of North 
America. 

The agents whom we represent are closer to the public than any 
company or company organization could possibly be. In fact, going 
back to the time when the all-industry committee functioned, it was 
considered by the others at the conference table, that the seems 
represented the public in those deliberations. 

The interests of our clients, and therefore the best interests of the 
public must constantly be kept in mind by members of this organiza- 
tion. Failure to recognize the best interests of the public would be 
the surest way to eliminate our system. The fact that the system has 
thrived for a century and a half is the best evidence of is performance 
on behalf of the public. Therefore, in a very large measure, when we 
speak of insurance, we are not only speaking of many seements of 
the insurance industry, but we are also speaking on ‘behalf of the 
public. 

Much has been said in the testimony of previous witnesses before 
this committee about competition. Members of this association are 
well qualified to speak on that subject since competition is constantly 
before us. 

The plea has been made for freedom to compete. In fact, an 
amendment to the McCarran Act has been suggested to the subcom- 
mittee by one of the larger “independent” insurers. That amendment, 
they asserted, should spell out to the States that their laws should 
guarantee complete freedom to every insurer from uniform rates and 
policy forms; complete freedom from rating bureau affiliation ; com- 
plete freedom to file independent rates or “to deviate from bureau 
rates, and noninterference by insurers belonging to rating bureaus. 
In short, complete freedom of independent action to every insurer. 

Thoughtful consideration of this plea necessarily involves review of 
the histor y of this great business and consideration of the care with 
which the ability to compete was guaranteed when the State regula- 
tory acts were drafted following enactment of Public Law 15. 

(At this point in the proceedings, Senator Carroll left the commit- 
tee room. ) 

This witness, with qualified counsel at his elbow, was the independ- 
ent agents’ representative on the all-industry committee in Penn- 
sylvania which drafted its regulatory laws in 1946. While I can only 
speak from that privileged experience, I am confident that the account 
which follows was repeated in all of the States. 

Our committee met many times and labored many hours, testing 
the effect of our proposed laws upon the public; the companies, both 
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large and small; and the production forces—the agents and brokers, 
The duties and prerogatives of the insurance commissioners were 
weighed and tested and, most particularly, the free flow of the busi- 
ness, both interstate and intrastate, was considered. These tests were 
run over and over again. Every hypothetical situation conceivable 
was brought up and thoroughly explored and this was done by men 
whose lives had been spent in treating with the ordinary and extraor- 
dinary of insurance. And, the so-called independents were an equal 
party to these deliberations. 

Freedom of operation by the companies was of paramount impor- 
tance. Test after test was applied by conjuring up incidents of delay- 
ing tactics and considering the means by which to thwart them. The 
built-in faults of bureaucracy were considered at length. Its tendency 
to be slow moving, delay in consideration of filings arising out of 
heavy overloads and the inevitable turnover in personnel were among 
the conditions to be faced. The 30-day mandatory action clauses 
were introduced into the regulatory bills to forestall laggard admin- 
istration. 

Extraordinary circumstances were considered. For example, due 
recognition was given the need for marine insurance to function upon 
virtually a moment’s notice. 

Introduction of data supporting any filing of rates or forms was 
to be allowed, whether gained in the subject State or another com- 
parable State. The commissioner was to decide if such data was, 
in his opinion, credible. And so, bit by bit, word by word, comma 
by comma, and paragraph by paragraph, the State regulatory people, 
insurance attorneys, and legislators. 

One thing, all of us who labored then will remember. In essence, 
we said to one another, “This thing is in the public interest. This 
thing is good. The insurance business can function within this gar- 
ment without undue restraint and we have complied with the mandate 
of the McCarran Act.” “But,” we said to ourselves, ‘‘as in the case 
of all laws, over the next decade it must run the test of being tried in the 
courts. 

Being a lay member of the Pennsylvania all-industry committee, I 
was then given an admonition, the truth of which has been demon- 
strated many times; viz, that lawmakers will propose, debate, consider, 
and legislate. Then, later, without consulting the lawmakers, the 
courts will decide just what it was that they intended when the statue 
was framed. Plainly, this process through which effectiveness of State 
regulatory statutes could be determined, has been going on. 

During these years of what might be called trial and error, the 
insurance commissioners of the several States have been applying 
to all rate filings the tests of excessiveness, inadequacy, and unfair 
discrimination. How many times each commissioner must have 
wished fervently that he had been endowed with the wisdom of 
Solomon. When was an insurance rate excessive? Could it be ex- 
cessive for one risk and not for another of seemingly the same category ? 

When was a rate inadequate? Could it be inadequate for one risk 
and not for another in the same class? It most certainly could. More 
than that, by a certain line of reasoning which has been propounded in 


these hearings, it might be quite adequate for one carrier and grossly 
inadequate for another. 
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Can the small company, just starting in business, hope to survive 
through the use of rates by which large and experienced companies 
live? Can the neophyte hope to establish itself in the market by un- 
derselling the established firm ? 

Is it in the public interest to permit a company with tremendous 
resources to use a lower rate when to match that performance, smaller 
companies may be made financially ill? In those circumstances, may 
the commissioner approve the reduced rate? Or, should the safety of 
the contract between the public and the smaller company have a bear- 
ing upon the adequacy of the proposed cut rate ¢ 

Permission for the filing and approved use of rates which represent 
a deviation from “normal” was written into the State regulatory laws 
for two important reasons. Some are inclined in the present era, to 
forget what those reasons were. To some, they may seem purely 
idealistic. 

One was to permit a carrier to reduce a rate for a risk, or class of 
risk, where experience figures and protection disclosed the presence 
of rate redundancy. The second reason was to permit the filing and 
approved use of a rate above the normal. This, in order to guarantee 
a market for coverage on a risk or class which experience disclosed had 
become uninsurable at the norm. We feel the need to remind the in- 
dustry and your committee of these two purposes. Certainly there is 
a latent danger in the deviation section. Only strong determined 
administration can prevent its misuse for an all-out rate war. 

The statutory provisions for independent filings are also an ex- 
emple of the seemingly archaic ideology which prevailed following 
the enactment of Public Law 15. Believe it or not, those provisions 
were installed to guarantee the right of the progressive carriers to 
pioneer new and broader forms of insurance coverage at rates sup- 
ported by credible data, some of which was bound to be the product of 
educated or qualified judgment. 

Well, again, as a practical matter, what has been happening? Cer- 
tainly not something which we deem illegal, but assuredly, something 
not contemplated by the hard-working national and individual State 
all-industry committees which drafted the regulatory laws a decade 
ago. 

Into this business a few years ago, there came capital which was not 
insurance capital and people who were not insurance people. They 
came, impelled by the profit seeking motive from which a successful 
business venture stems. But not being steeped in the lore and gener- 
ally accepted, axiomatic principles of a business with 200 years of 
heritage in America, they chose simply to wet their feet, as it were, in 
that small part of the total insurance market which embraces the auto- 
mobile. All that the newcomer had to do to acquire a stock-in-trade, 
after meeting the organizational requirements of a few States, was to 
latch onto a rate manual such as was in use by those firmly established 
in the field. To the promulgators of the manual, it represented the 
end result of the expenditure of large chunks of money and years of 
scientific processing of vital statistics. To the newcomers, it was 
simply a thing you had to have to get started. You had to file your 
proposed rates with insurance departments. What was more simple 
than filing, at no expense, the tested rates of the established carriers. 

Time passed, and the sales practices and media of the newcomers 
produced results. They prospered. And they prospered without 
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the need to engage in the work of, or contribute on an equal basis to 
the support of, the indust ry rate factories. There, in the State regu- 
latory laws, were the means by which they could obtain the full benefit 
of the rating bureau’s work at a minimum of effort and expense. 

There, in the laws, were provisions for subscribership without mem- 
bership; independent rate filings, and if necessary, deviation filings. 
All quite legal and exactly suited to the plans of the newcomers to 
partake only of the market from which John Q. Public was most 
likely to buy. 

Now not only does all this appear to be quite legal, but at first. blush 
it even appears to be in the public interest—but is it? In the light of 
certain happenings during the last few years it may well be that such 
is not the case. 

Is it not significant that some independent rate filers who obtained 
approval of reduced rates, have had to return to the State adminis- 
trators for increases? What went wrong with their crystal ball ? 

May not some significance be attached to the fact that the cancella- 
tion of automobile insurance policies by certain carriers has reached 
a point of grave concern to some State insurance departments? Is is 
not worthy of note that this condition was a topic for discussion on 
the agenda of one regional and one national meeting of the NAIC 
during the past few months? Is there any mystery involved in the 
explanation of this situation ? 

(At this point in the proceedings, Senator Carroll entered the 
committee room. ) 

Has the science of the underwriting of insurance deteriorated to 
a point where loss prevention and reduction of the loss factor depends 
upon the cancellation of protection for insureds who are suspect? Is 
such an ideology working in the interest of the insuring public? 
What has become of the very basic premises of insurance wherein 
“The premiums of many shall pay the losses of the few” and, particu- 
larly, “Any risk is insurable so long as there is a spread of risk and 
the rate is adequate” 

When does shail exist? Is it present when both the loss- 
prone insured and the claim-free insured are paying identical pre- 
miums? How long will the claim-free insured remain so? If you 
please, just how much refinement should there be in rating? Is it 
proper to apply a common rate to classes of risk of common physical 
characteristics, or should credence be given to every loss preventive 
advantage of one risk over another, with due consideration to the 
insured’s antecedents ? 

How many commissioners have been asked to approve a deviated 
rate on the assumption that expenses will be reduced by virtue of a 
new scheme of marketing? Should he rely upon a display of arith- 
metic or demand proof? If proof is required, how can it be produced 
without trial? If the display of figures is accepted and the scheme 
fails, who is to blame? It is common in the filing of the structure 
of a rate, to show a percentage allocation for acquisition cost. What 
is acquisition cost? Certainly producers’ commissions are a_ part 
of it. What about advertising? What about the cost of every single 
expense-creating move made by the carrier in an effort to entice busi- 
ness to its books? There are hundreds of them. Are they not all 
acquisition cost? Of course they are. Are all types of carriers 
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talking about the same thing at the same time? Does each of them 
carry an item of expense under the same columnlar he: ading as all of 
the others? And if they don’t, is that illegal or simply a variation of 
approved bookkeeping methods ? d 

On the question of how an insurance commissioner is to maintain 
his sanity in the face of such occurrences, how will the tests of exces- 
siveness, inadequacy, or discrimination turn out in these circumstances ? 
One day, through its ratemaking bureau, a group of companies re- 
quests a 17-per« cent rate increase on stipulated classes of business. 
The bureau supports its plea with volumes of data showing the in- 
ability of its members to survive at current rates. In effect, the bureau 
says that if the requested relief is not granted, the member companies 
must withdraw their facilities from the public. Less than 1 week 
later, an independent or nonbureau-affiliated carrier comes to the same 
commissioner with a plea for approval of the use of rates 20 percent 
less than those just approved. 

Again, there is a volume of statistics to support the filing. Con- 
vinced of the credibility of the supporting data and with the public 
good uppermost in his ‘mind, the commissioner approves both filings 
in the order in which they were made. 

Speaking in a financial sense, giants have come before this com- 
mittee ostensibly to plead for F ederal confirmation of freedom from 

restraint in doing whatever they may wish to do to alter the pattern 
of operation of the insurance industry in the United States. Along 
with them came youngsters in the business who are convinced, as 1s 
their privilege, that the *y can succeed best by mimicking the motions 
of their nonconformist ahs 

Now, you propose to decide ultimately whether or not additional 
Federal regulation is in the public interest. Has it been made clear 
at any time here, that the public has been injured / 

Aside from one brief comment by Senator Kefauver in the opening 
days of these hearings, has anyone called attention to the fact that the 
animosity bet ween the two factions arose primarily out of a contest to 

capture the lion’s share of the private passenger automobile insurance 
market? And that while this typical business tussle was going on 
over the past 15 vears, automobile insurance rates have inched upward 
month after month and year after year in every village, town, and 
hamlet’ It must occur to you distinguished gentlemen that each suc- 
cessive guess as to an adequate premium for automobile insurance has 
been wrong. And that there may be a difference between guessing 
and underwriting. 

Isn't it high time, gentlemen, that someone called attention here to 
the disproportion: ite number of cancellations of automobile insurance 
policies by carriers as compared to the relatively minute number of 

cancellations in all other lines of insurance. Again, is this situation 
in the public interest Is it good that a man should be convinced that 
he should insure with company X only to have his 1-year contract 

canceled before its expiration’ In this situation there is every indica- 
tion that the battle for business has carried the rate cutting to a point 
where cancellation is preferable to running the risk of an increased 
loss ratio. 

This is not said in condemnation of the right of either party to can- 
cel an insurance contract. It is simply to suggest that inadequate 
rates are prompting certain carriers to exercise that right as a sub- 
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stitute for normal underwriting. Certainly it is significant that such 
practices are not resorted to in any other field of insurance. Amon 
the many practical aspects of this business with which you should 
be informed, is the fact that members of our association report large 
numbers of unhappy people coming into their offices for insurance 
after being canceled out by the rate deviator who offered a saving in 
cost. 

Another aspect worthy of scrutiny is that the deviator generally 
advertises its services to a “preferred” risk. What is a preferred risk ? 
Is any automobile operator a preferred risk? If so, why does exper- 
ience point up a steady need for increased rates? 

Should some significance be attached to the fact that the newcomers 
are now entering the property insurance field through the dwelling 
house classification only? We think so. Material damage insurance 
in that classification is just about the most stable, profit-producing 
branch of the general insurance business. It would seem to be a very 
sensible thing to do, to attempt to capture a market which has proven 
ability to show a profit. And in this era of mounting homeownership, 
there is a good chance of success for the independent who can advertise 
a saving. Also, it is sound business practice to make up on the peanuts 
what you are losing on the bananas. Will this be a good thing for 
the public? Of course it will. That is, it will unless unbridled com- 
petition takes the rates below the safety line. 

Gentlemen, the most important single thing to the public as far 
as insurance is concerned, is that there be a market in which the 
public can buy what it requies. Inadequacy of rates, whether 
caused by errors in judgment; absence of credible rating data; un- 
bridled competition or freedom from wise regulation will always 
result in curtailment of morket to a greater or lesser degree. 

Why are we taking your valuable time to listen to some of the basic 
and practical aspects of this business? Why, because there are those 
who say that State regulation is not working. They have said so 
in these hearings. 

In this insurance business there are stock companies, mutuals, 
reciprocals, stock-participating companies, and so-called exchanges 
which, in organization are more like clubs. All of them have had one 
thing in common—or thought they did until recently. They belonged 
to a number of organizations, generally of their own ideology but not 
infrequently of homogeneous makeup, for the purpose of comparing 
experience and experiences, 

These organizations ran the gamut from breaking bread together 
for sociability’s sake to the hard core essential of the industry— 
the promulgation of tested rates. Congress recognized, when enact- 
ing Public Law 15, the historical need for the business of insurance 
to pool its collective data for that purpose; a purpose which was in 
the public good because it was most likely to insure the solvency of 
the carriers. For generations, the business regulated itself and the 
sound of rattling skeletons in its closet is faint as comnared to the 
sound coming from the closets of many other industries. The bigness— 
the immensity of insurance has been brought out to you in these hear- 
ings to a minor extent; enough certainly, to remind all of us that 
automobile insurance and dwelling house insurance are but a com- 
paratively small part of the whole. 
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Perhaps we need to be reminded that the American public is the 
most adequately insured public in the world and that the agents and 
brokers, people like those comprising our association, brought about 
this enviable condition. The public, to this day, does not simply buy 
insurance. The stuff has to be sold, and those of us who sell it, at 
least those of us who make up what is referred to as the American 
Agency System, expect to be compensated by someone for the service 
which we render. 

We have been among the principal victims of the competition which 
now rages in the sahil insurance market, and there is a good 
chance that we will bear the brunt of the rate war shaping up in the 
dwelling cover field. Specifically, a recent reduction in the auto- 
mobile rates of one company gave the insured a 20-percent reduction 
in premium. To accomplish this competitive coup, the agent takes a 
50-percent cut in his commission while the company contributes a 
5.7-percent reduction in its net premium. There is little doubt but 
that the company dared not contribute more than 5.7 percent since 
there was no redundancy in the rate. Any further drop in net 
premium would be suicidal. 

Merchandising practices such as are used in the retailing of com- 
modities are new to most of us. In the sale of commodities, the 
markup or profit is considered to be earned upon completion of the 
sale. In the conduct of our business, our commission is not fully 
earned until the policy which was sold, has expired, 1 year, 3 years, 
or 5 years hence. That is to say, no matter how many times one 
customer may get into trouble, factually or fancied, we must and we 
do render service to him. Recounting just one typical day’s activity 
in an office of the American Agency System would require a discourse 
more lengthy than this. 

Every contract of insurance sold by us constitutes a promise by a 
carrier of our selection to pay a claim for the loss insured against. 
And with every policy sold, there goes our announced promise to 
perform on behalf of both parties to that contract. For this we are 
paid. And when the day comes that we fail to perform, we will no 
longer be worthy of our hire. That day, we will be without a 
customer. 

Need I say that we wish all rates to be adequate to the extent first, 
that they will guarantee the ability of our companies to pay claims 
and secondly, that they will provide for our fair and just compensa- 
tion? Is ours a selfish interest? Do we function in the public good? 
Let the informed public be the judge. 

We want no bureaucratic stultification of our business, either from 
within or outside our ranks. We are dedicated to accommodating the 
insurance needs of the country, however those needs may vary. It 
has been said that the ideal committee is one composed of three persons, 
of which two are unavailable for decision. Inevitably then, there 
have been times when, in the opinion of the producers, the organiza- 
tion companies have not been sufficiently fluid to accommodate public 
demand. In such instances the agents have been loud in their crit- 
icism and have chafed under the restraint. However, events of the 
past few months, during which the organization companies have 
moved to abandon duplication and multiplicity of bureaus, give us 
cause to rejuoice. We believe that “side” of the insurance company 
roster is becoming streamlined at last. 
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You must see that there are two philosophies of operation in this 
business. The one which has prevailed since the first agent was ap- 
pointed to accommodate the public at the local level, and the one intro- 
duced by the newcomers from the field of commodity merch: andising. 

The first group are in the insurance business “all the way,” prov id- 
ing insurance facilities for all of the Nation’s needs. The ‘other seeks 
only to cater to John Citizen as an individual. The requirements of 
the first group are considerably more extensive than those of the second. 
In that group the experience of each carrier is of prime importance 
to the others. Indeed, because of the basic need for spread of risk, 
the facilities of each is essential to the other in obtaining reinsurance. 

In its deliberations, your committee must surely keep these facts in 
mind. The first group—the organization companies—have been ac- 
cused here of using the public-paid premiums for something other 
than the payment of losses. You can bet they have. And for that 
this Nation owes them an eternal debt of gratitude. Without the 
National Board of Fire Underwriters, the Underwriters Laboratories, 
the highway safety programs, the fire prevention codes, catastrophe 
loss plans, and a multitude of other contributions, the safety, well- 
being, and high standards of manufacture which prevail would not 
have been achieved. Without those functions, which were financed 
by a portion of insurance premiums, the fire insurance rates would not 
have been reduced substantially over the years. 

Thomas Edison gave us the incandescent bulb and the greatest 
single fire hazard the country ever had. In that instance a portion 
of the public’s insurance premiums was used to make a boon out of 
a bane, and this process has been repeated countless times. 

These, gentlemen, are things to be remembered, and not the fact 
that one witness here would have you believe that the organization 
companies’ license to operate was really a license to steal. 

Gentlemen, the privilege of ratemaking in concert and of collaborat- 
ing for the ultimate good of the business was provided for in the 
McCarran Act and the State regulatory laws. Manifestly, Congress 
and the States deemed those privileges to be essential to the protec- 
tion of the public’s stake in insurance. Whether or not those privi- 
leges have been misused is something for the courts to decide and 
something that is outside our realm. But in summing up our thoughts, 
which we feel must be weighed in your considerations, we speak dir ectly 
to two subjects. The first is freedom of competition in the insurance 
market. 

May we who are engaged in the sale of insurance assure vou that 
never before in the history of the business has there been such freedom 
of choice as to cost or coverage. Tn our own offices, from among the 
several companies whom each of us represents, there are as many 
choices of both as will be found in the ice-cream cabinets of the shop- 
ping-center market. That freedom of choice, then, extends beyond 
our offices. This analogy may be carried further by pointing out that 
the general public will never know that there may be a difference in 
flavors until it has sampled more than one. 

The second point to which we speak is the one with which we are 
most concerned—that of the preservation of State regulation. 

We have attempted to noint un the fact that the business has just 


gone through a decade of trial and error under existing laws. Plainly, 
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the public has not suffered because of those laws. Nor, volumewise, 
have the insurance carriers. Unless, by their own choice, all of them 
are doing more business than ever before, albeit the percentage of 
profit may be reduced. 

To get directly to the cause of our concern, we live in mortal fear 
of Federal regulation. Knowing the complexities of not only the 
ne but of its myriad of individual segments, the words “Fed- 

ral regulation” bring to mind at once, a picture of a regulatory 
ee au “the size of which would dwarf anything as yet conceived, 
with its tentacles, of necessity, having to reach into every State. 

Harking back to the efforts of the all-industry committee over a 
dozen years ago, those men also reminded themselves that to a large 
extent the regulatory laws would be no better than the human ad- 
ministration of those laws. 

The men who have served as commissioners of insurance during 
the intervening years have not been miracle men; in fact, few of 
them have been insurance men. They have had to learn, as will 
all who dig into this business, that no single, rule-of-thumb formula 
for maintaining complete equilibrium has yet been or is likely to be 
devised. Rigidity in regulation will stultify progress, while too 
much fluidity will bring chaos, from which the public will suffer far 
more. 

Gentlemen, on the subject of regulation you had the benefit of 
some very sensible and authoritative testimony, when Prof. Robert A. 
Hedges of the University of Illinois appeared before you on May 26. 

In essence, Professor Hedges told you how, over a period of years, 
he had compiled and studied the figures reflecting the operations of 
insurance companies, both large and small, of ‘all denominations. 
He told you how, in his efforts to produce a rule of thumb by which 
to regulate, he h: ad found himself in dead-end streets time and again. 

In response to questions from Senator O’Mahoney and Mr. ~Me- 
Hugh, Professor Hedges stated that in his opinion a great deal more 
research is required to develop a pattern of better regulation; that 
more statistics, not less, are necessary. 

Professor Hedges advocated a minimum of Federal regulation and 
in no better words than we could compile, he said, in response to a 
query by Senator O’Mahoney: “When I was an undergraduate I 
thought all control should be in Washington. Later on, when I got 
out into the world, I changed my mind completely. Now, I don’t 

think there’s much to choose from, but I think that smaller ee 
will be made at State level.” 

Gentlemen, the National Association of Insurance Agents also sub- 
scribes to Professor Hedges’ sentiments. 

Senator Carrot. Mr. White, I want to thank you on behalf of 
the subcommittee for a very clear, colorful, and strong presentation of 
your viewpoint. I regret that I haven’t heard the ‘testimony of all 
the witnesses. I intend to read it all. As I understand, we will 
probably not take further action during this session. Is that so, Mr. 
McHugh? Willthere be other hearings and other witnesses ? 

Mr. McHven. Yes. There will be one more day’s witnesses sched- 
uled, Senator, for this week. 

Senator Carroti. I assume this matter will be going over into the 
next session then, for study and analysis ? 
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Mr. McHvueu. Yes. Work will continue right through the fall. 

Senator Carrotu. Thank you. 

Are there any questions you desire to put, Mr. McHugh ? 

Mr. McHueu. No. I think we should forego any further ques- 
tions, especially in view of the committee meeting at 2 o’clock. 

Mr. Peck. I have no questions. 

Senator Carrot. This is a large field and, as I understand, you are 
not in favor of a Federal regulatory body. 

Mr. Wuire. No, sir. 

Senator Carrotu. I am chairman of a subcommittee that is newly 
formed to study administrative procedures, including some of the 
actions of the independent agencies of some 102 departments of 
Government that have to do with what we call adjudicatory func- 
tions and rulemaking. Without committing myself to policy, I should 
say that since there are some 300 insurance agencies working in Colo- 
rado alone, and, there must be thousands in the Nation, a regulatory 
body would have its hands full. 

Thank you very much, Mr. White, for coming. 

The subcommittee will stand in recess until 10 o’clock Thursday 
morning. 

(Whereupon, at 1:10 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Thursday, August 20, 1959.) 
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THURSDAY, AUGUST 20, 1959 
U.S. Senate, 


SuscoMMITrEE oN ANTITRUST AND Monopoty 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:02 a.m., in the 
caucus room, Senate Office Building, Senator Philip A. Hart, pre- 
siding. 

Frau: Senator Hart. 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for the minority; Theodore T. Peck, special counsel for the 
minority; Nicholas N. Kittrie, special counsel for the minority; 
Gareth M. Neville, assistant counsel; Wilbur D. Sparks, attorney; 
Louis Rosenman, attorney; Paul S. Green, editorial director; and 
Gladys E. Montier, clerk. 

Senator Hart. The committee will be in order. 

We meet this morning in continuation of the hearing with respect to 
the field of insurance. It is our privilege this morning to have as 
our first witness William T. Joyner, representing the North Carolina 
Fire Insurance Rating Bureau. 

Mr. Joyner, I should explain that the Senate is now in session and 
it may be necessary to recess in the event a rollcall is ordered on the 
floor. I will apologize in advance for that. 

Mr. Joyner, you have a prepared statement. I will direct that the 
statement in its entirety be made a part of the record. You are wel- 
come to read it in full or to make a summary of the highlights, which- 
ever would be more effective from your standpoint. 

Mr. Joyner. Mr. Chairman, the statement is, I think, brief. 

Senator Harr. I agree. 

Mr. Joyner. I would like to read it as I go along and possibly depart 
from the prepared manuscript from time to time. 

Senator Harr. Very well. 

Mr. McHveu. Mr. Joyner, if you would prefer to have some of 
your associates sit there with you. 

Senator Harr. Yes. Will you introduce them tous? 

Mr. Joyner. Yes. 
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STATEMENT OF WILLIAM T. JOYNER, GENERAL COUNSEL, NORTH 
CAROLINA FIRE INSURANCE RATING BUREAU; ACCOMPANIED 
BY WILLIAM S. BIZZELL, MANAGER, NORTH CAROLINA FIRE 
INSURANCE RATING BUREAU; EDWARD W. WATKINS, JR., 
STATISTICIAN, NORTH CAROLINA FIRE INSURANCE RATING 
BUEAU; LUCIUS PULLEN, ASSISTANT ATTORNEY GENERAL, 
NORTH CAROLINA; AND RICHARD S. BRANTLEY, EXECUTIVE 
SECRETARY, NORTH CAROLINA ASSOCIATION OF INSURANCE 
AGENTS, INC. 


Mr. Joyner. This is Mr. W. S. Bizzell who is the manager of the 
North Carolina Fire Insurance Rating Bureau. Behind me is Mr. 
Edward Watkins who is statistician for the North Carolina Fire In- 
surance Rating Bureau, and on his right is Mr. Lucius Pullen, assist- 
ant attorney general, State of North C ‘arolina. 

Senator Harr. We are delighted to have you with us. Feel free to 
inject at any time any thoughts you may have. 

Mr. McHveu. Senator, T think I should point out at this time that 
last Friday, when Senator Kefauver was presiding, the spokesman 
for the National Board of Fire Underwriters testified. At that time 
there was some discussion concerning the nature of the all-industry 
rating law and it was pointed out that this type of law which has been 
accepted by the majority of the States differs considerably from the 
type of rating law in the State of North Carolina. 

Therefore, I think the subcommittee should be very grateful that 
Colonel Joyner has offered to come here today to expl: in the manner 
in which the North Carolina rating law does differ from the all- 
industry pattern and oe manner in which it has worked out in prac- 
tice, since one of the fundamental determinations that the subcommit- 
tee has to make is whether or not the various patterns of State rate 
regulations which have evolved are consistent with and achieve the 
purposes which Congress intended when it enacted the McCarran- 
Ferguson Act. 

I think it is very important for complete consideration of this prob- 
lem that we have this opportunity to hear from the spokesman of the 
North Carolina Fire Insurance Rating Bureau. 

Mr. Joyner. I thank you very much for that preface to my state- 
ment, and I would say in introduction that that is the reason I had 
the temerity to request the opportunity to appear, because North 
Carolina is in the great minority insofar as its statute goes. The 
primary difference in the North Carolina statute is that the statute 
requires that every company writing fire or extended coverage insur- 
ance be a member of the bureau. We have what is called a compulsory 
bureau. 

I am William T. Joyner, attorney at law, of Raleigh, N.C. I am 
general counsel for the North Carolina Fire Insurance Rating Bureau 
and have held that position continually since January 1, 1949, 

During the period of the hearing before this subc -ommittee, both 
in the presence of the subcommittee and in speechs reported in the 
press, there have been criticisms of the North Carolina Fire Insurance 
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Rating Bureau. These criticisms appear to fall into three general 
categories, as follows: 

(1) It is alleged that the North Carolina bureau unreasonably re- 
strains trade because of the very fact that the North Carolina statute 
requires that every company writing fire and extended coverage insur- 
= e must be a member of the bureau. 

2) It is alleged that the North Carolina bureau unreasonably re- 
datas trade because it has opposed some applicati ions for rate devia- 
tions, notably some filed by the Insurance Co. of North America. 

(3) It is alleged that the North Carolina bureau unreasonably re- 
strains trade because of alleged dilatory tactics in opposing North 
America deviations. 

The North Carolina bureau desires to present some facts rating to 
these charges and some statements about the positions which “the 
bureau has taken and is now taking. 

First, we will discuss the origin of the bureau and some of the 
mechanics of its operation under the statute. 


THE ORIGIN OF THE BUREAU 


The North Carolina bureau was created by statute of North Caro- 
lina in the early months of 1945. The North Carolina Legislature 
did not merely authorize or approve the joint action of companies in 

rate and form proposals. The North Carolina statute did not merely 
authorize company ratemaking. It went much further. It cuianteal 
State ratemaking. 

Mr. McHvueu. Mr. Joyner, I am just little bit puzzled about that 
observation that North Carolina undertook State ratemaking. Do 
you mean by that that the State of North Carolina, through its in- 
surance commissioner, makes the rates ? 

Mr. Joyner. Let me explain that this way. I mean that before the 
North Carolina 1945 statute, the insurance commissioner had, as I 
understand it, no authority over its rates. The companies had to file 
their rates with him. He could not participate in the making of rates. 
Under the statute rate proposals are initiated by the North Carolina 
Insurance Rating Bureau. They go to the commissioner for approval 
or disapproval, He has the power to approve or disapprove those 
rates. He not only has that power, but there is a section in the statute 
that puts on him the duty of making an investigation and issuing an 
order either of two cases. 

(1) If he finds that the rates are too high, he can do something 
about it. He can initiate procedure to decrease the rates. 

(2) If he finds that the rates are too low, he can initiate procedure 
and require them to go up. 

The North Carolina bureau—e everything that it does must be ap- 
proved by the commissioner and the commissioner ean direct the 
bureau to take action. And therefore, I conclude, and I think the 
bureau concedes, that the bureau is under the direct and immediate 
control of that. duly elected officer of the people, of the commissioner 
of insurance of North Carolina. 

Mr. McHven. Am I wrong that the responsibility that you have 
just described, which the insurance commissioner of North Carolina 
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has, is substantially the same as the insurance commissioners have 
under the all-industry rate regulatory law? 

Mr. Joyner. I am not an expert on the all-industry rate regulatory 
law, but I do have that same impression. I don’t know that there is 
any substantial difference in the power of the insurance commissioner 
in North Carolina and under the all-industry bill. 

_ Mr. McHven. I conceive of State ratemaking as the type of ac- 
tivity that occurs in Texas where by statute the rate itself makes the 
law. Now, you don’t have that type of situation. 

Mr. Joyner. No. I do not intend that language to cover the situa- 
tion such as there is in Texas. 

Mr. Peck. Colonel Joyner, does the insurance commissioner of the 
State of North Carolina enjoy any position, ex officio or otherwise, 
on the State bureau ? 

Mr. Joyner. On the North Carolina Fire Insurance Rating Bureau? 

Mr. Peck. Yes, sir. 

Mr. Joyner. No. 

Mr. Prcx. Does he upon occasion meet with the rating bureau to 
participate in its deliberations? 

Mr. Joyner. I don’t recall that he has ever done so. He is in the 
position of passing upon what we do and he does not participate in 
the debate in deciding what the bureau will do. 

Mr. Pecr. In this respect, I presume the commissioner of insurance 
of North Carolina is similar to the insurance commissioners of the 
other States which have the all-industry law. 

Mr. Joyner. I assume that istrue. Asa matter of fact, he not only 
doesn’t participate in the debate that reaches conclusions but he very 
frequently does not approve what the bureau has done. 

The verv first section of the North Carolina statute (ch. 380, Session 
Laws of 1945) passed on March 6, 1945, and to become effective on 
Julv 1, 1945, said: 

“There is hereby created a bureau to be known as the ‘North Caro- 
lina Fire Insurance Rating Bureaw’.” That creating section has re- 
mained unchanged. It isnowG.S. 58-125. 

The Supreme Court of North Carolina has recognized the entity 
thus created in a case in which the bureau was a party. The North 
Carolina court said, “The rating bureau is an agency created pur- 
suant to article 13 of chapter 58 of the North Carolina General Stat- 
utes” (245 N.C. 444 at 445, 96 S.E. (2d) 344), decided February 1, 
1957. 

Departing from my prepared statement, I will advise that that 
chapter is included in this red book that for the convenience of the 
committee we have made available. 

It is illuminating to see what was behind the enactment of that 1945 
statute. On August 3, 1944, following the decision of the Supreme 
Court of the United States in the South-Eastern Underwriters case 
(322 U.S. 533, June 5, 1944) the Governor of North Carolina, J. M. 
Broughton (he became U.S. Senator in 1949), appointed a public 
commission to study the insurance situation and recommend legisla- 
tion to the legislature which was to convene in January 1945. 

That commission consisted of 20 men. 

On January 30, 1945, that commission made a written report to the 
Governor. A copy of that report is attached to this statement. That 








>, — -..) 





THE INSURANCE INDUSTRY 1763 


also has been distributed. The report was unanimous. All 20 mem- 
bers signed it. The members were noteworthy citizens of North 
Carolina. 

The chairman was dean of the School of Law of the University of 
North Carolina. 

The vice chairman was the dean of the School of Law of Duke 
University. 

One member was a prominent president of a leading North Carolina 
bank. 

One member was a leading lawyer, a member of the North Caro- 
lina House of Representatives and later its speaker. 

One member was a leading lawyer, a former member of the State 
senate, a former treasurer of the State of North Carolina. 

One member was the master of the Grange for the State of North 
Carolina. 

One member was a prominent life insurance agent. 

One member was the executive secretary of the North Carolina 
State Insurance Agents Association. 

Two members were prominent local fire insurance agents. 

Only one member was an executive of a fire insurance company. 

Four ex oflicio members of the commission were the attorney general 
of North Carolina, the commissioner of labor of North Carolina, the 
chairman of the North Carolina Industrial Commission, and the North 
Carolina commissioner of insurance. 

It was and is quite clear to the bureau that no insurance company or 
group of companies could dominate that commission. It is quite clear 
from the legislation which resulted from the report of the commission 
that no insurance company or group of insurance companies had dic- 
tated the legislation. 

It is not of record anywhere that insurance companies originated, 
advocated, or expressed any enthusiasm for the legislation. Quite to 
the contrary, it is a matter of record that a written memorandum was 
filed with the commission, on behalf of the National Board of Fire 
Underwriters (representing 215 stock companies), vigorously oppos- 
ing a single compulsory bureau. 

From a study of the history of the legislation, this bureau contends 
that the commission and the legislators were attempting to solve a 
difficult legal situation and a vital economic situation and to prescribe 
State control which would reasonably protect the North Cniolins pub- 
lic at four fundamental points. 

Before beginning a discussion of either of the problems or their pro- 
posed solution, we think it necessary to emphasize one very important 
and ever-present fact. An essential element in the writing of fire in- 
surance is the exercise by each company of its underwriting judgment. 
Each company retains and always exercises its own independent judg- 
ment as to whether it will write each individual fire insurance policy. 
Any company may refuse to write any policy and need give no reason 
for so refusing. No company undertakes to serve all who apply for 
insurance. The retention and the exercise of underwriting judgment 
is basic in the fire insurance business. 

We think that the Commission and the legislators recognized that 
fire insurance protection is an economic necessity for most of the 
citizens of North Carolina and for carrying on of North Carolina 
business. The people just must have fire insurance. 
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The four vital items to be protected by State regulation, and we 
think, in the order of their importance, as read from the four corners 
of the regulating statute were as follows: 

I. The insurance policies must be written by companies of unques- 
tionable financial soundness, companies in which the insureds may 
have complete confidence. 

II. Fire insurance must be available to every person who has in- 
surable property. Very recent developments in the field of extended 
coverage insurance in eastern North Carolina have proven the vital 
importance of having insurance available and the necessity of having 
many companies competing for the business. On August 12, 1959, the 
Commissioner of Insurance for North Carolina sent out a form letter 
and questionnaire to all companies licensed to write extended coverage 
insurance in North Carolina, which well illustrates the grave problem 
posed by the danger of un: ‘vailability of insurance in certain areas, 

May I depart from my prepared statement to here say that those 
areas are the coastal areas of North Carolina, particularly the outer 
banks, where the occurrence of hurricanes in recent years has made 
it very difficult to get extended coverage insurance. That difficulty 
arose as late as last summer. It has persisted. It has caused in some 
instances a great deal of public clamor, not only clamor among the 
insurers. It is clamor from the businessmen who are interested in 
seeing that building is continued, business building, residential build- 
ings, and real estate men. They wrote the Governor. They wrote 
the insurance commissioner. And this form letter which I have 
quoted in my statement is the result of the insurance commissioner's 
concern about the growing unavailability of extended coverage in- 
surance in those areas and his effort to spur the companies to greater 
cooperation. 

Introductory to the questionnaire of August 12, 1959, the commis- 
sioner of insurance said : 

The availability of fire and extended coverage to all property owners in North 
Carolina is essential. Because of unfavorable loss experience and a restricted 
market for extended coverage in the coastal area of North Carolina, rates were 
revised February 2, 1959, and a new territory established in zone 1 known as 
the beach area and identified as follows: 

“Localities south and east of the Inland Waterway, from the South Carolina 
line to Fort Macon (Beaufort Inlet), thence south and east of Core, Pamlico, 
Roanoke, and Currituck Sounds to the Virginia line being those portions of 
land generally known as the outer banks.” 

Following the rate revision, reports have been received that some companies 
have increased the writing of extended coverage on property in the beach 
area. Reports have also been received that other companies have not done so 
and have canceled coverage in that area. The undersigned commissioner be- 
lieves it only fair that all companies carry their proportionate part of extended 
coverage insurance in the beach area. MeCONEINGTS, under authority of North 
Carolina General Statutes 58-25 and 58—25.1, all companies writing extended 
coverage in North Carolina are requested to promptly answer the following 
questions. 

CHARLES F. Gorn, 
Commissioner of Insurance. 

A copy of the questionnaire and a copy of the covering letter are 
attached to this memorandum. 

III. There must be no discrimination between insureds with simi- 
lar property risks. All through the statute is reflected the great 
legislative abhorrence to di iffering rates for the same protection and 


serv ice. 
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IV. The rates shall be reasonable—not maximum or minimum but 
reasonable, 

Mr. McHven. Colonel Joyner, you have suggested that there are 
four essential items, which you have just enumerated, to be served by 
the North ¢ ‘arolina State regulation. I think it is important at this 
point that we explore these to determine precisely what they do mean. 
I am particularly concerned about your observation with reference 
to item 3. 

What I would like to do is try and find out in concrete terms what 
these various points mean, particularly item 3 which you have spoken 
of here with reference to the abhorrence of the legislature for differ- 
ing rates for the same protection and service. 

I would like to refresh your recollection, Colonel, of some state- 
ments that you made in 1956. This is a transcript of proceedings on 
the fire and homeowners’ deviation of the North America companies. 
I would like to read portions of those observations that you made at 
the time when Commissioner Gold was sitting on this application for 

rate deviation by the North America companies. You say: 

Now, the crux of our position and the fundamental position we take here 
today, is that if that is the legislative intent, if that is the way rates are to be 
regulated, then when you make a rate on an average, you have got experiences 
that are below the average; you have got experiences that are above the average, 
and if you permit the deviations to those companies which have a better than 
average loss experience or a better than average expense rate, you are going to 
completely destroy the uniformity of rates and you are going to completely 
depart from the principle of making rates on the average. That is the crux of 
our position, that it is completely impossible to harmonize uniformity of rates 
and rates established on statewide experience on statistical averages. It is 
completely impossible to harmonize that with deviations based only on de- 
partures from the average. 

I am not saying—I would like to possibly get out of order in my argument—be- 
‘ause I want to say to you, Mr. Commissioner, that before I get through I am 
going to take the position that the deviation section is not meaningless, that it 
does have a very definite meaning but it is limited in its application. But I say 
generally speaking we are standing fundamentally on the principle that to per- 
mit a substantial deviation by a giant company from the average rates is going 
to destroy the principle of uniform rates and is going to destroy the system of 
ratemaking over the average. 

Would you say that this expresses your concept of the purposes 
behind the mandatory rating provision that is contained in the North 
Carolina rate statute / 

Mr. Joyner. That was the position that I took. You have quoted 
from it correctly. I still am personally of the opinion that deviations 
based on things—deviations ‘based on departures from the average 
when rates are made on the average will destroy your ratemaking 
system, will tend to destroy the weaker companies, will actually de- 
stroy competition rather than increase it, and pose a great threat to 
the availability of insurance. 

The insurance commissioner ruled against us on 50 percent of that 
argument. As I understand his position in that hearing and there- 
after, he took the position that he would not regard departures from 
the average of losses, that is, the loss experience, as the basis for devi- 
ation. He would regard departures on the expense side as the basis 
of the deviation. He took that position flatly. We did not take an 
appeal. Not having taken an appeal, we have conceded in similar 
cases in the past that that issue had been decided by the commissioner. 
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So the issues as presented by the North Carolina decision of the 
commissioner now is that deviations may be based on departures 
from the expense side, provided, as I understand his position, the 
company can show that it can make some profit, not necessarily the 
profit that is considered normal but some profit, and provided—and 
these are very interesting provisions—provided it is a company that 
has a very large reserve and therefore is a very safe company. 

Now, I do not agree with that position of the commissioner. I think 
that to permit deviations by a rich company and to exclude them for 
a company that doesn’t have a tremendous reserve and a $25 million 
income from stocks is a discrimination against those companies, is 
unwise policy, is going to be detrimental to the public. 

Mr. McHveu. Then do I understand it is your position, and you 
have so over the years advised the North Carolina Rating Bureau, 
that the purpose behind the mandatory rating statute is to secure as 
much as possible complete uniformity of rates in the fire and allied 
lines field ? 

Mr. Joyner. Almost that. Let me say this, that the first time that 
came to my attention, I think, was in November 1955 when the North 
America first applied for deviation. Mr. Bizzell brought the prob- 
lem to me. I advised him in my opinion, without any advice from 
any person, without any pressure from any person, without consult- 
ing any other person, I reached that conclusion in my opinion and 
passed it on to Mr, Bizzell. I wouldn’t go so far as to say that the 
sole—that the purpose of the statute was that. I think the statute 
is subject to that interpretation and I think that the commissioner of 
insurance would be wise in so interpreting. 

Let me say this, Mr. McHugh, that I feel very deeply about this, 
and I am speaking for myself. I am speaking for myself. In my 
opinion, of course—I am general counsel for the North Carolina Fire 
Insurance Rating Bureau, and I have given them this advice from 
time to time. I am interested in the welfare of the public in the State 
of North Carolina. That is a State with no large city. It isa State 
that is primarily agricultural in its production. It is a State of small 
communities and a State of farmers. 

I think that there is no derogatory inference to be drawn in North 
Carolina from the word “uniformity.” I think that for our people, 
uniformity of rates and uniformity of forms are highly desirable. I 
think that uniformity of rates tends to insure the solvency of com- 
panies and the availability of insurance. 

I have seen both of those situations in very bad shape. 

With respect to solvency of companies, in the late 1930’s I saw a 
company that was writing lability insurance on trucks and it had 
been selling shoddy goods for cut rates and it folded up, went into 
receivership, and I saw the shock and dismay on the faces of the 
people who were counting on that company to pay off their risks. 

I have seen recently the situation that is produced in the com- 
munity when insurance becomes unavailable. 

And therefore I think that it is highly important to have uniform 
rates and have everyone treated alike and to have uniform forms and 
to insure solvency and insure the availability of insurance, and if there 
are departures, if the big company can operate more economically or 
if there are departures in underwriting, that can be reflected in the 
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mutual company by dividends and in stock companies if they care to 
do that in participating policies. 

Mr. McHveu. Colonel, as you, of course, are well aware, there is a 
provision in the North Carolina statute permitting deviations. 

Mr. Joyner. Yes. 

Mr. McHucu. What do you conceive, then, to be the purpose and 
the scope of the deviation provision in the North Carolina statute 

Mr. Joyner. I think the general purpose and the scope in the legis- 
lature was that that was a way of providing competition. 1 concede 
that. 

Mr. McHvueu. What kind of competition ? 

Mr. JorynEr. Competition to secure business. Competition in serv- 
ice primarily. And competition that would ultimately reduce rates 
to the proper level if they were unduly high. 

Let me say this. As I understand the—strike that, please. 

I think at the time this statute was enacted that the word “com- 
petition” had a connotation that it cannot now have under the statute. 
The statute was enacted immediately after the decision in the South- 
eastern case, and as I recall it, the principal difficulty in the South- 
eastern case was the allegation that companies had combined in the 

making of rates and w ith the substantial ; agreement that there would 
be no reduction in those rates. And therefore, the making of rates 
and the maintenance of rates was solely in the hands of the group of 
companies that were members of the Southeastern Underwriters 
Bureau. 

Now, the North Carolina statute itself completely changed that 
because ther eafter, the making of rates and the maintenance ‘of rates, 
although initiated by the bureau in which all companies are members, 
was completely under the control of the publicly elected official of 
North Carolina. 

Mr. McHven. Colonel, if I understand your description of the 
purpose and the scope of the deviation section, you are saying that it 
does permit competition in rates, that it is designed to do th: at. ‘That 
being so, isn’t that basically in conflict with what you have been 
telling us concerning 

Mr. Joyner. No. 

Mr. McHvuen. The legislative purpose being to secure uniformity ? 

Mr. Joyner. What I said to the commissioner and what I intended 
to say and what I think is that clearly the deviation section in my 
opinion permitted competition in the field of service, in the field of 
what is offered in the product. For example, an insurance cheneee 
that is a direct writer, that doesn’t afford the insurer agency service 
or an insurance company that affords only limited agency service, or 
an insurance company that specializes and writes only one specialty, 
for instance, an insurance company writing churches and rendering 
special service and that therefore can have a special attraction for 
that business, that they form the basis of reasonable competition. I 
think that the statute—and I have read that statute time and time 
again and I have never attacked it on this ground—it certainly is 
suspect because of failure of the legislature to provide reasonable 
guides to the administrative officer to ‘whom it delegates its power. 

There are no standards in the statute. The statute says that the 
commissioner can permit deviations where he—deviations within 


47932—60—pt. 3 26 

















1768 THE INSURANCE INDUSTRY 

his discretion where he is convinced that they are proper. I think 
that the commissioner would be within his province to determine 
that deviations are not proper where they are calculated to destroy 
the ratemaking system. 

Mr. McHvai Hu. Then I understand your position to be, and you 
have so, I assumed, advised the North Carolina Rating Bureau, that 
the deviation section of the North Carolina law is intended to permit 
deviations only in those highly specialized branches of the insurance 
business. Would that also extend to reductions in rates with reference 
to those specialty companies or do you mean just policy forms and 
coverage ¢ 

Mr. Joyner. No. Reduction in rates, because I think that the 
commissioner, and I think this is a good time to make this point, the 
commissioner has ruled, as I understand it—and I can be corrected 
by my associates—that the deviation section in North Carolina applies 
only to rates. It doesn’t apply to forms. 

Let me go into that just a minute. It has been our policy that when 
a form is filed, an application for a new form is filed with the bureau 
by a single company, say the North America, Fireman’s Fund, or 
any other company, if the bureau approves that form, it then files it 
with the commissioner but makes it available, and by the filing, to 
all companies. Every form that we have ever filed is initiated by 
some company, possibly, or some group of companies, but when filed 
is made available to all companies. 

If a single company or group of companies requests the bureau to 
make a filing for form and the bureau does not think that that is a 
proper form, then within 90 days the company can take it—the pro- 
ponent of that form can ts ake it to the commissioner. 

So that is the way forms are handled. 

The statute, the commissioner has ruled, applies only to rates. 

Now, to get back to my advice to the bureau, I am not sure that 
I ever put it in precisely these terms, but I think my advice to the 
bureau has been that my idea of what the commissioner should 
construe the statute to mean under the circumstances as presented in 
North Carolina is that it applies to rate reductions only where there is 
a difference in the service or in the product offered. 

Now the commissioner has not adopted that. The fact that we 
have not taken an appeal to the courts—in no instance has the North 
Carolina bureau ever appealed to the courts from the commissioner’s 
decision on the merits of a deviation. The fact that we have not 
appealed indicates that I am not willing to advise the bureau that I 
think that the North Carolina courts would overrule the commis- 
sioner in his construction. 

Mr. McHueun. I understand your position to be, then, as you have 
so advised the bureau over the years, that the deviation section was 
not designed to permit any rate reduction by a major company, say, 
with reference to a general line of business if the effect of that devia- 
tion is apt to have a substantial impact upon price structure in the 
industry. Isthat correct ? 

Mr. Joyner. Well, I have gone a little further than that. I have 
advised them that in my opinion the commissioner should in his 
discretion construe that statute to give him the discretion to refuse 
to approve deviation of rates unless there was a difference in the 
service or the product. 
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Now, another point I would make, Mr. McHugh, is that since the 
commissioner’s first ruling we have had many many appearances at 
deviation requests in which we have not made a point of that but 
have acquiesced, at least since we saw fit not to appeal the commis- 
sioner’s initial ruling, acquiesced in his ruling that differences in 
expenses would constitute the basis of a deviation. Let me point out 
here also that I think there will be some discrepancy in one of the 
exhibits which we have filed in which we have listed our counts of 
deviations, and the number that we have opposed. And the reply of 
the commissioner to a questionnaire that was sent to him in which he 
listed the number that we had opposed. I think that arises largely 
for this reason. 

For the last several years the commissioner has set practically all 
of his deviations—the Insurance Co. of North America being a notable 
exception—for hearing on a certain day in August. The bureau has 
made it a rule and a practice to appear at those deviations, to appear 
at those deviations and examine and to ascertain what is their basis 
and to determine whether in the opinion of the bureau, and that means, 
at those hearings, Mr. Bizzell and me, those deviations should be 
opposed. And in .the great majority of instances we have, what I 

called at the hearing, ventilated the deviation and then not opposed the 
granting of the deviation. Wherever we in our honest opinion thought 
the deviation was on an unsound basis, we not only ascertained the 
facts but we opposed the granting of it, but in the great majority of 
instances we did not oppose the eranting of it after the facts were 
revealed. The commissioner’s report lists us as opposing all devia- 
tions where we appeared at all. 

Mr. McHveu. I understand your position to be, then, that the bu- 
reau does oppose and will continue to oppose at the commission level 
any deviation by a large company with reference to a substantial 
volume of business if the effects of that deviation are apt to have some 
major impact on the price structure in the industry. 

Mr. Joyner. No, sir. I am afraid that although I have tried, I 
haven’t made that clear to you. We have not in recent years opposed 
a deviation where the experience showing and the expense side would 
in our opinion justify a deviation. That is, where the experience 
showing, and I think this is made clear in the last exhibit which we 
have filed, which is our brief in the North America case, where the 
experience showing is that the deviating company during the past 5 
years, had the deviation requested been in effect, could have shown a 
profit on both the deviating business and all of its business in North 

Carolina equal to the normal profit recognized in the insurance busi- 
ness as the minimum normal profit for insurance health. That is 6 
percent. 

Mr. McHueu. May I read further from your statement on the 
deviation proceeding of the North America Co. ? 

Mr. Joyner. On what date? 

Mr. McHvuen. This ison the same day. 

Mr. Joyner. That was in June 1956, I believe. The first hearing. 

Mr. McHvuen. That is right. It is in the June hearings and ap- 
pears on page 13 of the transcript. Yousay: 


Now, I am not saying, I am not here taking the position, that a deviation is 
properly permissible in a State which has a voluntary bureau, but I am saying 
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that the case against deviation is much stronger in North Carolina where there 
is a compulsory bureau. 

Do you take that position today, that because of the fact that North 
Carolina has a compulsory bureau, this in itself is evidence of the 
fact that the legislature intended to be stricter with reference to 
deviations ? 

Mr. Joyner. Yes. I would take that position. I say that—or I 
would put it this way. I would say that that is an indication and a 
very plain indication of the North Carolina legislators’ strong pref- 
erence for uniformity of rates and uniformity of forms applicable to 
all companies. 

Mr. McHvueu. You continue: 


I say that the setting up of the bureau is evidence in itself that the North 
Carolina Legislature intended to substitute complete regulation for competition 
in the making of rates. It set up a bureau in which there could be no competi- 
tion. Competition in the getting of business, yes, but not competition to get 
business by lowering rates. And that the very fact of setting up a compulsory 
bureau as an express legislative intent, that in this situation the State of North 
Carolina—now, bear in mind, Mr. Commissioner, that this wasn’t the insurance 
industry that did it. It wasn’t an insurance industry bill. It was the State of 
North Carolina. The committee appointed by Governor Broughton and the 
Legislature of North Carolina. That legislature reached out and said “Now 
with respect to competition, we are not going to take halfway steps with respect 
to competition. We are going to say that with fire insurance there shall be no 
competition in the making of rates.”’ 

Do you still subscribe to that position ? 

Mr. Joyner. Yes. I subscribe to the position that to permit a 
company to bid for business by rate cutting poses a tremendous threat 
to North Carolina and is going to be suicidal to the insurance busi- 
ness. I think that the only safe way, certainly the only safe way that 
I can see for the North Carolina insured, if a company wants to re- 
flect its advantageous position both because of its tremendous size or 
because of its underwriting practices, if it wants to reflect its advan- 
tageous position for the benefit of its policyholders, it should do so not 
by cutting its rates before the policies have gone in and before its 
losses are determined, but by paying dividends if it is a mutual or on 
a participating basis if it is a stock company. 

Mr. McHveu. Colonel, what do you consider to be the purpose, sir, 
by permitting a company to remit its savings to the policyholder 
through dividends? Why do you say that is permissible? Why 
should they be permitted to do that? What does it accomplish? ~ 

Mr. Joyner. I think it accomplishes safety. I think it accom- 
plishes—it insures, for one thing—and this is the greatest thing I am 
interested in—it insures that the company isn’t going to pay dividends 
when it is losing money on its business, and that I think is suicidal, 
and in the deviation sections as they have been applied now, there is 
no assurance whatever that a deviating company isn’t going to lose a 
lot of money. As a matter of fact, North America insisted on a 10 
percent deviation in extended coverage when the record for the past 
preceding 5 years showed that in North Carolina its losses exceeded 
its gross premiums received in North Carolina. 

Mr. McHven. I hate to be interrupting you at this point 

Mr. Joyner. I think it isa good thing. It is all right. 
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Mr. McHvueu. But in another section of your paper—I can’t seem 
to find it right now—you do speak of an effect that can be accom- 
plished by means of remitting to policyholders savings through the 
dividend paying group, where you say that this is a check against 
excessive profits by the other companies. 

Mr. Joyner. That is right. 

Mr. McHueu. I understand that you do conceive that to be one of 
the purposes served by means of a dividend paying device. 

Mr. Joyner. I think whether it is a purpose or not, it is a very sure 
result, that if a large number of companies pay large dividends, that is 
certainly going to have an effect on the rate level. 

Mr. McHvueu. If you conceive this to be the function of the divi- 
dend paying device, this seems to me a suggestion on your part that 
there is a role that competition can play and often plays in the setting 
of rates. 

Mr. Joyner. Ithinkthereis. I think there is. 

Mr. McHven. If you think that it is necessary that excessive profits 
be guarded against in this way, why wouldn’t it be just as appropriate 
: = it the direct way, by permitting price competition at the first 
evel ? 

Mr. Joyner. I think the best answer to that, Mr. McHugh, is that 
there may not be any theoretical objection, but the instance that I dis- 
cuss later in this very paper shows the danger of price cutting at this 
level. It shows that the deviating company in this case was seeking 
a deviation without any regard or without drawing any limitation 
that the deviation should be effective only if it made a profit. Asa 
matter of fact, that was shown, as I say, by the company insisting on 
a deviation with respect to its extended coverage rates which it didn’t 
get, where the experience showed they actually lost money in the last 
5 years, and their insistence that their 10 percent requested deviation 
be confined not to a deviation from the rate levels as they existed at 
the time of the hearing but be confined to whatever might be the bu- 
reau rate level, that it wasn’t a question of determining the profits 
that a company was making and passing them on to its policyholders. 
It was a question of establishing a rate cut sufficiently below the rates 
compulsorily applied to other companies sufficient to let that company 
get the cream of the business. 

I think that is dangerous competition. I think it is competition 
that ought not to be permitted. It is competition that I hope North 
Carolina is not going to permit. 

Mr. McHvuen. With reference to item 3 at the top of page 6, where 
you indicate there must be no discrimination between insureds with 
similar property risks, I would like to read again from a portion of 
the statement made in the same proceeding referred to earlier, appear- 
ing on page 14, where you say: 

Now, if Your Honor will turn to section 58-131, and that is the section which 
we have discussed a number of times, “Reasonableness of rates.” “The rating 
bureau in making rates shall not unfairly discriminate between risks involving 
essentially the same construction and hazards and having substantially the same 
degree of protection.” Now, I say that is just as strong as it can possibly be, that 
the legislature has said that for insureds in the same classification, if they are 
in the same proper classification and if they have the same hazards, the same 
degree of protection, there shall not be discrimination. There shall be uniform- 


ity; that a man living in one county shall get in his insurance if he is in precisely 
the same position as a man in another county, that two men living side by side 
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that have precisely the same characteristics of property that are in the same 
classification shall pay the same rate and that rate shall not vary upon the 
mere happenstance of what company writes the insurance. 

We say that this is a plain declaration of the legislature, that uniformity of 
insurance rates is desirable and is the policy of North Carolina, and in this con- 
nection I would like to make this point, if it pleases the commissioner, that now 
for 11 years, the North Carolina compulsory bureau, the North Carolina de- 
claration of uniformity of rates has been in effect and notwithstanding what 
other States may have done with reference to voluntary bureaus or with refer- 
ence to other types of regulations, North Carolina has seen fit to stand by the 
statutes that it passed. 

Personally I am of the opinion that in the future you are going to see more 
and more swing to the North Carolina type of statute than you will see North 
Carolin: i swing away from it. 

I am interested in your last observation here, Colonel Joyner, be. 

‘ause maybe you have heard some of the previous testimony before the 
enecnanit ittee in which it was indicated that a special committee of 
chief executives of the National Board of Fire Underwriters, when 
considering the problem of partial subscribership, was entertaining 
notions of amending the State regulatory laws and proposed a law 
which was substantially identic al, at least very close, to the North 
Carolina type of statute. 

The record indicated that this recommendation was never acted 
upon favorably by the National Board of Fire Underwriters but it 
was considered at that time. 

I am wondering whether or not you have had any conferences with 
the National Board of Fire Underwriters at or about that time. 

Mr. Joyner. No. I don’t think eat I ever have—I know I have 
never +“ a conference with the National Board of Fire Under- 
writers. don’t think I have ever discussed with any members of 
the Pah! or with the attorney the desirability of other States : acdopt- 
ing the North Carolina plan, and I coneede, Mr. McHugh, that ny 
prediction i in 1956 has not yet borne any fruit at all. 

I also concede, as I stated in the beginning, that one of the reasons 
that I sought to appear here is that this bureau and the compulsory 
bureaus do not have many friends among the companies to come out 
and speak for them, and therefore I am not here as representing the 
companies in the bureau. I am here trying to speak for what I think 
is for the best interests of the people of North Carolina. And there- 
fore the best interests to be represented by the North Carolina Fire 
Insurance Rating Bureau. 

Mr. McHven. “You indicated that the statute prohibits unfair dis- 
crimination. 

Mr. Joyner. Yes. 

Mr. McHuen. You conceive, then, unfair discrimination to mean 
any differences in the rates where the risk by two different insurers 
is substantially the same, where the insureds are in substantially the 

same class, where two insurers are offering those people a different 
rate for the same classes. Is that unfair discrimination ? 

Mr. Joyner. Well, it all depends. I think I am going to have to 
divide my answer on that. From the legal definition of unfair dis- 
crimination condemned by law, I do not understand that that is so- 
called unfair discrimination. the unfair discrimination that is—or 
the discrimination condemned in this book is specifically where a 
single company writes similar properties for Mr. A at one rate and 
for Mr. B at another rate. That is legally unfair discrimination. 
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Mr. McHven. But that is not the discrimination you are speaking 
of in item 3 on page 6. 

Mr. Joyner. That is not the discrimination, and in this document I 
have been rather careful to distinguish between those two. I think 
that when one company writes insurance for Mr. A on a piece of prop- 
erty at a certain rate, at the bureau rate, and another company writes 
insurance for his next-door neighbor with precisely the similar prop- 
erty at a lower rate, and that that is made possible by the North Caro- 
lina law, that is not legally wrong. I think it is morally wrong. 
And I think it is substantially unfair discrimination. 

Bear in mind that that puts in the hands of Company B, which 
writes at a 10-percent differential, 10-percent lower rate, it puts in it 
the power not to write at different rates but the power to elect that 
it will write for Mr. B and refuse to write for Mr. A. 

Mr. McHvucn. What you are saying, then, is that if two different 
insurers are selling insurance to the same buyer, for precisely the same 
type and the s ae class of risk, they must sell at the same price. 

Mr. Joyner. I think that they should. I think they should and I 
think that is the best policy and it is a policy within the power of 
the insurance commissioner. 

As I say, I do not think that the statute requires him to hold to 
that standard, but I think it is a standard that he should hold to, 
and when the commissioner has not held to that standard, as I Say, 
we have not gone to the courts frankly because I thought that it is 
very probable that the court would sustain the exercise of the dis- 
cretion by the Commissioner in this respect. 

Mr. McHvueu. You would construe that situation to be discrimi- 
nation ¢ 

Mr. Joyner. Yes. I think it is discrimination. I think that—but 
bear in mind I say that it is inequitable discrimination. It is an 
inequality. It is an inequity. But it is not what is legally defined 
as discrimination because that is applied to only the practices of a 
single company. 

Mr. McHven. Do you want to continue with your prepared state- 
ment ¢ 

Mr. Joyner. All right. I would be very appreciative of interrup- 
tions at any time. 

Senator Harr. There is one more interruption, Colonel. 

Mr. Peck. Colonel, a few answers that you have given in response 
to Mr. McHugh’s questions have raised some points which I think 
might go into the record at this point. However, before I ask these, 
I would like to attract your attention, sir, to point No. 2 which you 
mentioned, the second of the four points upon which North Carolina 
insurance laws are based. It concerns the availability of fire insur- 
ance to every person. 

Colonel, at the present time in the State of North Carolina can 
anybody, a natural person or other legal entity, who owns or has 
possession of fire-insurable property, purchase fire insurance on that 
property ? 

Mr. Joyner. I don’t know of any instance in which they have been 
unable to purchase fire insurance at the present time. Now, that 
doesn’t apply to extended coverage insurance but fire insurance, yes 

Mr. Peck. Fire insurance. yes. 
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Mr. Joyner. Now, I am not saying that there aren’t certain rare 
instances where there may be an individual with such a bad record 
that he would have great difficulty. 

Mr. Peck. That is what I had in mind. 

Mr. Joyner. There may be exceptions, but generally speaking, I do 
not understand that there is presently posed in North Carolina any real 
difficulty in an honest, honorable person purchasing fire insurance. 

Mr. Peck. I see. Then you would modify to some extent your state- 
ment here to provide for the exclusion of fire insurance to chronic 
firebugs. 

Mr. Joyner. Yes. 

Mr. Peck. But generally speaking, anybody who does have fire 
insurable property can purchase insurance to cover it ? 

Mr. Joyner. I think so. 

Mr. Peck. Does that result in higher rates across the board because 
of undesirable risks, which must be insured? Does it tend to raise the 
cost of underwriting i insurance to everybody ? 

Mr. Joyner. Well, I think this is a very difficult question. 

Mr. Pecx. Perhaps it is not 

Mr. Joyner. I think this. 

Mr. Peck. Perhaps it can’t be answered actually. 

Mr. Joyner. I think that selectivity, even among those with prop- 
erties exactly alike, selectivity will tend to decrease the loss ratio, and 
I think that a high degree of selectivity will tend to cause the rates to 
go down. But I think that the more selectivity there is, the greater 
is the danger of unavailability of insurance. 

Mr. Peck. And would you agree, sir, that the greater the degree 
of selectivity in the fire insurance field, the fewer policies would be 
written mindful of the fact that uninsured properties are a risk for 
insured properties. 

Mr. Jorner. I agree with that. I agree with that. 

Mr. Prcx. Perhans, then, the fire insurance business in this par- 
ticular respect is different from the automobile casualty business. 
There have been, I believe, attempts in some States to make auto- 
mobile liability insurance mandatory. I believe such efforts have been 
resisted. 

Mr. Joyner. Yes. There is a difference in North Carolina. We 
have a law in North Carolina which provides for what we call the 
assionment of risk, compulsory assignment of risk. 

Mr. Peck. Some sort of an insurance pool? 

Mr. Joyner. Yes. IT might say. and this might be of interest, that 
in the Legislature of North Carolina, which convened on February 1, 
1959 and adjourned in June 1959, the unavailability of extended 
coverage insurance in certain portions of the Outer Banks caused the 
introduction of a bill in the legislature that would have extended 
the compulsory assignment idea to fire and extended coverage, and 
that nosed a real threat. The bill did not pass but that illustrates the 
problem that arises. 

Mr. Peck. Colonel Joyner, let us proceed now to the questions which 
were raised as the result of your answers to Mr. McHugh. I believe 
that there are five States in the Union which now require mandatory 
membership in their respective rating bureaus. Is that true? 

Mr. Joyner. So I understand. 
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Mr. Pecx. Is there any similarity in the insurance risks of these 
States ? 

Mr. Joyner. In the insurance—— 

Mr. Prcx. In the insurance risks. You mentioned North Carolina 
principally as an agricultural State. 

Mr. Joyner. Yes. Mississippi, Louisiana, and Virginia I think are 
three States. I think there is some similarity. 

Mr. Peck. And Texas? 

Mr. Joyner. What is that? 

Mr. Peck. Texas is another one, is it not? 

Mr. Joyner. ‘Texas is somewhat similar, but as Mr. McHugh pointed 
out, there is this difference in Texas, that in Texas the rates are made 
by the State. They are initially started by the State but to the extent 
there is some similarity in ratemaking, there is similarity in condi- 
tions. I am not sufficiently familiar with the conditions in the State 
of Washington, which I understand also has 

Mr. Pecx. All right, sir. You do find certain similarities between 
insurable risks in North Carolina and other Southern States which 
likewise have mandatory laws. Perhaps those characteristics or simi- 
larities to some extent explain your having these laws. 

Let us now go to the matter, sir, of how your statute has worked in 
North Carolina. I would like to know, sir, since the year 1945—I 
believe that is when you passed your current statute—how many in- 
surance companies have come into or have gone out of the State of 
North Carolina? Can you give us a rough idea? 

Mr. Joyner. I will have to refer to the administrative officer on that. 

I am informed that we now have approximately 360 members of the 
bureau, and that is approximately the same number that we had 10 
years ago. But, during this period of 10 years, there has been a very 
marked tendency on the part of some of the large companies to con- 
solidate with their subordinate companies and thereby reduce the 
number of companies largely, and therefore—— 

we Peck. You have retained the same number of individual en- 
tities ? 

Mr. Joyner. Individuals, yes. And therefore the retention of the 
same number of members means that we have had a substantial numb- 
ber of new companies to come in. 

Mr. Pecx. Has there been an increase or a decrease in the number of 
insurance agencies and brokerage firms? 

Mr. Joyner. I am going to ask advice there from Mr. Richard 
Brantley, who is the assistant director of the Association of Stock 
Agents in North Carolina. 

Mr. Brantley advises me that in his opinion the number of agents 
and agencies has increased materially. 

Mr. Peck. Has increased materially ? 

Mr. Joyner. Yes, sir. 

Mr. Precx. Have there been any insurance company failures in 
North Carolina since 1945 ? 

Mr. Joyner. I don’t know of any fire failures. 

Mr. Peck. You do not. Have the companies and the agencies and 
the brokerage firms indicated their ability to adapt to changing cir- 
cumstances such as the shift of population, the development of in- 
dustrial centers, or the development of agricultural centers ? 
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Mr. Joyner. I am sure they have because I think if they had not, 
we would have had complaints. We have had none. 

May I interject this at this point with reference to the history of 
the bureau? 

Mr. Peck. Yes, sir. 

Mr. Joyner. I have here a record of the rate reductions and in- 
creases for the last 10 years. Under rule of the commissioner and a 
practice of the bureau, annually—usually in the late fall months, Octo- 
ber, November, or December—the bureau is required to file and does 
file with the commissioner what we call a review of experience. It 
shows the experience in all of the classes of fire insurance written— 
the premiums and the losses. And that review of experience is the 
basis of an annual review of the rate level. So, the rate levels in 
North Carolina are inspected carefully by the bureau and by the 
commissioner each year. 

Now, the result of that as shown by a tabulation—I am reasonably 
sure this was an exhibit in the North America case—in 1946 there was 
no change; 1947 there was no change; 1948 there was a reduction of 
rates which averaged sixty-seven one-hundredths of 1 percent; 1949, 
1.51 percent reduction; 1950, 5.91 reduction; 1951, 3.72 reduction; 
1952, 2.36 reduction; 1953, 4.74 reduction; 1954, 5.01 reduction: 1955, 
4.27 reduction; 1956, 1.89 reduction—these are percentage figures— 
1957—no, I am mistaken about th: 956, 1.89 increase. That was 
the first year. There had been 8 years of consecutive reduction; 1 
year of increase—1957, 7.05 increase. The year 1958 is not shown on 
this tabulation but there was no change. 

Now, that shows a large excess—approximately twice as much re- 
duction as increase. As a matter of fact—and I say this with some 
emphasis because the fire insurance rating bureaus generally—and 
particularly I know North Carolina is a scapegoat—we come in for 
anybody that has got any complaint, any fire insurance rating bureau. 
We always are. But there are very few compliments we get and I 
think we are ent gnc to a compliment on the fact that in the year 1957 
and the year 1958, as a result of this period of more than 10 years, the 
average property owner in North Carolina could purchase his fire in- 
surance for 84 percent of what it would have cost him in 1947. I don’t 
know of any other commodity or any other service in North Carolina 
that could be purchased in 1958 even as cheaply as it was in 1947, much 
less 16 percent lower. I think that that is some proof of the satisfac- 
tory operation of the North Carolina system. 

Mr. Peck. It is rather persuasive ev ‘idence, sir. 

I have one final question. Has it ever been brought to your atten- 
tion, sir, that some residents of the State of North Carolina must neces- 
sarily go out of your State in order to purchase the type of coverage 
which they feel they need? Has an instance of that nature ever been 
brought to your attention ? 

Mr. Joyner. No, sir. I have not had an instance of that. That is 
hardly in the field of my operation. That is a concern, to be sure, of 
the commissioner, of the agents, and the companies. I expect Mr. 
Bizzell knows of some and I am sure that Mr. Brantley does, but I 
am not familiar with that subject. I do know that some of it is 
done. 

Mr. Peck. Some insurance is purchased outside the State? 

Mr. Joyner. Yes, sir. 
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Mr. Peck. Is there a substantial amount of unlicensed foreign in- 
surance sold in your State ? 

Mr. Joyner. We have no information on that. 

Mr. Peck. You have no information. Thank you very much, 
Colonel. 

Thank you, Mr. Chairman. 

Senator Harr. You may proceed, Colonel. 

Mr. Joyner. I think the fourth principle that I had listed as one 
of the governing principles I read into the record was— 


The rates shall be reasonable; not maximum or minimum, but reasonable. 


the commissioner recommended that the State require a com- 
sate y bureau, require that every company writing fire and extended 
coverage must be a member of the bureau. 

Rate and form filings must originate through the bureau. This 
does not at all mean that any company may not originate a filing. 
Any company thinking that any rate is too high or is too low or that 
there should be a combined coverage or a new form has merely to file 
a request for change with the bureau. If the bureau approves, it 
adopts it and files with the commissioner for his approval or dis- 
approval. 

If the bureau does not approve, the moving company is not at an 
end of its efforts. It can appeal the bureau action to the commis- 
sioner and the whole proposal is then completely in the hands of the 
commissioner. The bureau cannot even put the matter “on ice.” If 
the bureau fails to act within 90 d: ays, the moving company can ap- 
peal and put the whole matter before the commissioner. 

‘There are two other very important rules which have been imposed 
by commissioners : 

(a) Not less frequently than each year the bureau must file with 
the commissioner a so-called review of experience—that is, a review 
of all rate levels—and the bureau recommendations as to any increases 
or decreases. ‘Thus, rates are kept up to date. Any company or any 
member of the public can be heard on the question of any proposed 
rate or form change. Frequently, very frequently, the commissioner 
has refused to follow bureau recommendations as to form or rates and 
has imposed his own requirements. 

(6) Every policy of fire insurance and every policy of extended 
coverage insurance must be policed by the bureau to be sure that no 
discrimination has been perpetrated or that no error has occurred. If 
the rate is not correct, the company is notified. If correction is not 
made, the commissioner is notified. That isa tremendous job. It in- 
sures against error and against discrimination. This involves the 
examination of about 214 million documents each year. Errors are 
detected in about 7 percent of the policies. The correction of errors 
involves both the collection of many additional premiums and the 
return of many premiums. 

The important point, the vital point, is that under the North Caro- 
lina statute, the commissioner is in complete control of fire insurance 
rates and forms and is in constant supervision (through the bureau’s 
daily inspection review) over all fire insurance policies issued in the 

State. 

Under the statute, G.S. 58-131.2, it is the prerogative and the duty 
of the commissioner of insurance to see that rates are not too high 
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and are not too low. That first duty is obviously important. The 
latter is also exceedingly important, because rates too low will surely 
threaten to cause (1) company insolvency; (2) unavailability of in- 
surance; and (3) inequality between insureds. 

Obviously these things the legislature was guarding against. Ob- 
viously, the legislature saw fit to prohibit any Tate competition except 
such as might be under the strict supervision of the commissioner, 
It so prescr ‘ibed in the deviation section. 

With respect to the operation of the statute, we would like to make 
two observations based on practical experience: 

(a) A very effective prevention of rates too high is the fact that 
whenever rates get unreasonably high, there is created the very real 
threat that dividend paying companies and the direct writers will get 
all of the business. 

(6) There is at present, and always, fierce competition between 
mutual companies, direct writers, and stock companies, fierce com- 
petition between all companies in the field of service and the acquire- 
ment of business. 

We conclude on this phase of the presentation, that we believe that 
the North Carolina experiment in State regulation since the South- 
Eastern Underwriters case has been reasonably successful. The so- 
called compulsory bureau is not the rule in ali States—not even the 
rule in a majority of States. But it is the North Carolina method of 
State regulation. It have proven to be reasonably successful. It is 
the North Carolina way—chosen and liked by North Carolina. 

We submit that until State regulation of fire insurance has been 
proven clearly impractical, the Federal Government should not enter 
the field. We submit that on the facts now available, North Carolina 
should not be forced to abandon the method of State regulation which 
it deliberately and carefully chose. 

It is clear that at the State level— 

(a) State statistics can be compiled best. 

(6) Policies on property within the State of North Carolina can 
be policed best. 

(c) Discrimination within the State can be prevented most 
effectively. 

(d) The most effective steps can be taken to assure the availability 
of insurance at all places within the State. 

It is axiomatic that local needs can be met best by responsive action 
if such action is at a local level. In North Carolina the local level is 
the North Carolina Fire Insurance Rating Bureau and the com- 
missioner of insurance of North Carolina. Every act of the bureau is 
subject to the supervision and is within the control of a duly elected 
constitutional officer of the State of North Carolina, the commissioner 
of insurance. 

That concludes my discussion of the first phase of my prepared testi- 
mony. That is the North Carolina Fire Insurance Bureau operating 
under the peculiar or particular North Carolina statute. 

I would like to add this. On Monday morning of this week, Mr. 
McHugh very graciously called me by telephone and informed me of 
the necessity of continuing the engagement which had been made for 
me from Wednesday morning until Thursday morning. He asked 
then to clear the point as to whether I spoke for the commissioner 
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of insurance. I told him I did not speak for the commissioner of 
insurance, and I do not now speak for the commissioner of insurance. 
But since that time, the attorney general of North Carolina has author- 
ized me to say for him that he has read this portion, the foregoing 
portion, of my statement, and that he concurs in what I have said about 
the North Carolina statute, the North Carolina Bureau, and concurs 
in my position in support of both. 

Mr. Lucius Pullen, assistant attorney general, has come here to 
confirm that and to answer any questions if the subcommittee would 
like to ask any. 

Senator Harr. Thank you, Colonel. 

Mr. Pullen, I assume that the subcommittee should understand that 
the commissioner’s concurrence is limited to the text that was prepared. 

Mr. Joyner. I am speaking of the concurrence of the attorney gen- 
eral. The concurrence of the attorney general is limited to the portion 
of the prepared statement that concludes on the second line of page 9 
of my statement. 


Senator Harr. I understood that, but I thought the record should 
show that. 

I am told that there is a question for Senator Langer. 

Mr. Cuumpris. There is only one question. It is not intended to 
be a loaded question, Mr. Joyner, but it is merely for the information 
of the subcommittee. 

There has been some discussion during the course of these hearings 
as to whether the spirit of Public Law 15 has been fully carried out 
in the regulation of the insurance business by the various States. As 
general counsel of the North Carolina rating bureau, do you have any 
opinion as to whether you feel that the way you regulate the insurance 
business in the State of North Carolina, through the rating bureau, 
in any way violates the spirit of Public Law 15? 

Mr. Joyner. I do have an opinion, Senator, and it is that it does 
not violate the spirit of Public Law 15. 

Mr. Cuumpris. And you feel that the way that North Carolina has 
tackled this problem is consistent with the dictates of Public Law 15? 

Mr. Joyner. I think that it is, or, to put it negatively, it is not 
inconsistent with it. I think that it is consistent with the general 
purpose of Public Law 15. 

Mr. Cuumpris. May I ask you this one question further? Has 
there been anything in a legal way, through hearings or court proceed- 
ings, in which this issue has been raised and been resolved by the courts 
of North Carolina through one of the administrative agencies of 
North Carolina ? 

Mr. Joyner. None whatever. This question of competition has 
never gone to a court in North Carolina, not even a superior court. As 
I said before, the bureau has not seen fit to take an appeal] from the 
Commissioner’s exercise of his power in determining the merits of a 
deviation. There has been only one appeal taken. At the beginning 
of the North America controversy, or shortly after the North America 
filed its first application for a deviation, the commissioner issued an 
order granting the deviation 13 days after the application. The 
bureau took the position that it had not been given an opportunity to 
be heard. There was a dispute. The dispute involved only the very 
narrow question as to whether the bureau had waived its right to be 
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heard. North America did not contend that the bureau did not have a 
right to be heard. They conceded that we had the right. But there 
was a dispute as to whether the bureau had waived its right to be 
heard. 

That went to the court. The superior court held that the bureau 
had not waived its right to be heard. North America took it to the 
supreme court and the insurance commissioner joined with North 
America in taking it to the supreme court. Before it could be heard 
by our supreme court, it was withdrawn. But that did not involve the 
question of competition. It was a very narrow question, but I have 
answered too much at length. The short answer to your question is 
that that question has never been in the courts of North Carolina. 

Mr. Cuumprtis. Mr. Chairman, I understand that Mr. McHugh 
would like to ask some questions on that point. 

Senator Harr. Mr. McHugh ? 

Mr. McHvueu. Mr. Chairman, since Mr. Chumbris has injected this 
very important point into the discussion, I should like to pursue it a 
little further with Mr. Joyner. 

Mr. Joyner, may I ask the representative of the Attorney General's 
office how you reconcile your statement and the mandatory rating 
bureau law which you have described in that statement with the state- 
ment that appears in the report of the House of Representatives which 
accompanied Public Law 15 at the time the bill was reported out. The 
Judiciary Committee of the House said this: 

Nothing in this bill— 
meaning the McCarran-Ferguson Act— 


is to be so construed as to indicate it to be the intent or desire of Congress to: 
require or encourage the several States to enact legislation that would make it 
compulsory for any insurance company to become a member of rating bureaus or 
charge uniform rates. It is the opinion of Congress that competitive rates on a 
sound financial basis are in the public interest. 

Mr. Joyner. Well, in the first place, as I read that statute, that 
statement, that is a statement in the proceedings. 

Mr. McHveu. It is from the House report. 

Mr. Joyner. It is not the intent of the Congress to require or to 
encourage compulsory bureaus. Congress does not prohibit the com- 
pulsory ‘bureau. 1 point out that as I recall it, at the time that state- 
ment was made, and at the time the McCarran Act was enacted, there 
were ( ompulsory y bureaus in Virginia, in the District of Columbia, and 
in North ¢ ett 

Mr. McHvuen. Now you are saying that there is nothing in the 
language of the McCarran Act which “expressly prohibits mand: tory 
rating bureau laws? 

Mr. Joyner. There is nothing in that statement. of policy that pro- 
hibits mandatory rating bureaus. 

Mr. McHvan. You do not think, though, that the policy expressed 
in this statement, as an expression of the intent of the Congress, is 

violated by a State which requires mandatory membership / 

Mr. Joyner. I think not. I think quite the contrary, that. the 
policy of the Congress, as I understand it, was to leave the regulation 
of fire insurance to the sound and reasonable discretion of the States, 
and I think that it would be possibly an unfortunate circumstance if 
every State regulated precisely the same way. 
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Mr. McHvueu. But is not Congress 

The Cuarrman. Colonel, I must apologize. The last buzzer was a 
live quorum call, prior to a vote on an amendment offered by Senator 
Talmadge to a tax bill. Under these circumstances, I suggest a recess 
for 15 minutes. 

(A recess was taken.) 

Senator Harr. The subcommittee will be in order. 

Colonel, if, at this junction, there are no further questions, you may 
proceed with your statement. 

Mr. Joyner. There have been expressed some complaints about 
bureau opposition to deviations. Some of them have been directed 
to the nature of the bureau’s opposition. Most of them have been 
that the bureau opposed at all. 

We attach a statement showing that the bureau has in recent years 
opposed only a small minority of deviation filings. In fact, it has 
opposed only those which it thought were clearly wrong. The com- 
missioner of insurance has upheld the bureau in some of its positions 
in opposition to deviations. He has held against the bureau in others. 
The bureau may be mistaken. But cer tainly it should not refrain 
from opposing deviations which it honestly thinks are bad. 

Departing from my statement, I have already explained the possible 
discrepancy between the listing of the number of oppositions in our 
exhibits and the number of “oppositions listed in the commissioner of 
insurance report, the commissioner having listed the bureau opposing 
all of those in which it appeared in any way, whereas the bureau, in 
many instances, after appearing and ascerti uining the facts, did not 
oppose the deviation. 

The rating bureau has not taken unnecessary delaying action relat- 
ing to deviations. Never had the rating bureau appealed to the 
courts from a decision of the commissioner of insurance dealing with 
the merits of a deviation application. The bureau’s only appeal in 
a deviation case was with respect to the question of whether it had 
waived its right to be heard. 

The Insurance Co. of North America has complained most Joudly 
about bureau opposition to its deviation filings. 

There are some things about the North America deviations situation 
which are very interesting, particularly as they throw light on what 
may be expected in other cases involving competition for business by 
reducing rates. Therefore, we will discuss some of the details of the 
North America deviation proceedings covering about 314 years. 

First, let us point out some general conclusions which, we think, 
are clearly required after a recital of the facts. We point them out 
here in order that they may be looked for as the facts unfold. 

(a) North America is not solely interested in fixing its deviated 
rates at a proper rate level. Rather it is interested more in fixing 
them sufficiently below the bureau level (wherever that level may be) 
to enable North America to get a competitive advantage in seeking 
the cream of the fire insurance business. 

(4) North America is not interested in lowering the price the public 
pays for fire insurance. In fact, North America, while its deviation 
requests were pressed, attempted to get general fire insurance rates 
increased. Obviously higher rate levels would permit North America 
to deviate more comfortably. 
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(c) North America has not once offered to make insurance available 
to everyone or everywhere in North Carolina. 

(d) North America has not once offered to insure against inequality 
by making its reduced rates open to any applicant. 

(e) North America is a very large company. It is a rich company. 
It has a surplus of more than $400 million. It owns stocks valued 
on its books at more than $850 million. Its income, apart from its 
insurance business, is more (as shown by its 1958 annual report to 
stockholders) than $27 million. It can afford to write fire insurance 
for a considerable period of time at a profit less than a normal profit 
or even at a loss—write it long enough to get the cream or all of the 
desired business of a certain class. It is worthy of note that North 
America has had no statutory underwriting profit from its insurance 
operation for the past 3 years. It has shown (by its 167th annual 
statement, p. 4) a statutory underwriting loss for the years 1956, 1957, 
and 1958. Therefore, its investment income has not only been its only 
source of net income for those 3 years, it has had to make up the 
difference to the extent of the statutory underwriting loss. 

Take 1958 as an example: 


Neen ee een ee aacipceind cap aleniieniepectnate nies seat tonaiiaaias $27, 662, 403 
Statutory wntlerwriting lot@si 10426 s con etic 1, 809, 420 
SEER DOE EIIEE BNO OTIE insects are ta abomnatleihie 25, 852, 983 


Mr. McHvueu. May I interrupt you here to ask, with reference to 
statutory underwriting loss for these 3 years, are you saying that the 
North America Co. lost money for these 3 years in the fire and allied 
lines business ? 

Mr. Joyner. I am afraid to go further into that field than what is 
shown on the annual report. As I interpret the annual report, they 
show a statutory underwriting loss for that year of $1,809,420. I took 
that from the report. 

Now, whether that means lost money, that is what I interpret it to 
be, but of that Iam not sure. 

Mr. McHvuen. We have been told that despite this calculation of 
the statutory underwriting loss, which is arrived at because of the 
accounting employed in the industry, the North America companies 
actually have an operating profit for their fire and allied lines for 
each of the 3 years in question. 

Mr. Joyner. I am not sufficiently expert in insurance accounting 
to explain away a loss that is stated as a statutory loss on their an- 
nual report. I take it from their books. I am not saying that their 
statement is wrong. I am not sufficiently expert in insurance ac- 
counting to explain how that underwriting loss can be converted into 
an actual profit. 

(f) A 10 percent deviation enjoyed by North America must have 
at least these sure consequences: 

1. It poses a real threat to the solvency or soundness of some com- 
petitors and thereby threatens the welfare of policyholders. 

2. By threatening inadequate rates it threatens the availability of 
some lines of insurance in some localities. 

3. It makes certain (unless North America writes all of the busi- 
ness to which the deviated rates apply) that there must be disparity 
between payment by North Carolina insureds for protection for prop- 
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erty similarly situated—make certain that they will not pay the same 
price for the same product. 


By “same product,” I mean the same insurance protection, not pro- 
tection by a North America policy. 

Mr. McHveu. Colonel, if it can be demonstrated that the North 
America companies, or any other companies, actually have been able 
to effect savings in cost below that of the bureau companies 

Mr. Joyner. Will you repeat that question, please? I did not get 
the beginning of it. 

Mr. McHveu. If it can be demonstrated that the North America 
companies, or any other company, can show that they have been able 
to effect savings in costs or expenses, which are lower than those of 
the bureau companies, should it not be permitted to reflect these sav- 
ings in costs in the form of lower price to the consumer ? 

Mr. Joyner. I think that is the same general subject matter, and 
let me answer it this way: 

The insurance commissioner has so ruled. We have not taken an 
appeal. We have considered that the probability was that the Su- 
preme Court would not go behind the decision of the administrative 
officer. I think that there are severe, very definite limitations to that. 
I think that a deviation should not be permitted unless, with the 
deviated rate, the North America can present proof satisfactory to the 
commissioner and based on its statistics for the past 5 years that with 
the deviated rates, it will enjoy a profit equal to the normal profit or 
the minimum profit which the insurance industry says is proper. I 
think there is that very definite limitation. 

I go further than that. As an individual, and I am not advising the 
bureau now that they can insist on that in view of the insurance com- 
missioner’s rulings—as an individual, I would urge that the insurance 
commissioner exercise his discretion to refuse deviations based solely 
on departures from the average experience, and that those savings be 
required to be reflected in dividends, because I still think, in spite of 
the commissioner’s ruling and in spite of what he has said about the 
North Carolina law, I still think that rate cuttings, that deviations 
based upon departures from the average, will ultimately destroy a 
rating system that is based on averages. I see no logical escape from 
that conclusion. 

If you base your rate system on averages, there must be some com- 
panies that are better than the average. If you permit those com- 
panies to depart from the average, you are thereby disturbing your 
average, and you are lowering your average line. The end of that 
means ultimately and theoretically is the doom of all companies which 
are above that, and you are going to have 360 companies operating 
ultimately reduced, maybe, to a dozen. I think you will destroy com- 
petition, rather than preserve it. 

Mr. McHvuen. You destroy competition rather than preserve it ? 

Mr. Joyner. Yes. 

Mr. McHveun. I was about to ask you if you do not think this is 
another way of saying that you do not think there should be rate 
competition ? 

Mr. JoyNer. No; it is not another way of saying that. I think there 
should be competition in the doing of business. I think there should 
always be the incentive to the company to provide a product at a lower 
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cost, but I think the way to get the reflection of competition is in the 
writing of the many companies and in the control of the rates, which 
the insurance commissioner has. 

Mr. McHven. This is through the exercise of the majority view on 
the principle of averages, which you have just described, speaking 
through the rating bureau? You do not believe that any individual 
company has the right on its own to achieve economies In operation 
which would permit it to sell insurance at a lower rate ? 

Mr. Joyner. Well, that is a double question. My answer is, “No”; 
1 think that a company ought to be encouraged to achieve the economy 
of operation. That economy of operation should not immediately be 
reflected in its reduction of rates, because I think that is going to 
destroy its competitors and terminate competition, or confine it. I 
think the surest way to end competition is to permit them to rate rates 
as low as they see fit. 

Mr. McHucu. What you are saying, then, is that any rate competi- 
tion will destroy the other companies doing business ? 

Mr. Joyner. No; I am not quite saying that. I think you are push- 
ing that too far. I think that it will lead to that if it goes far enough. 

No; I do not think that rate cutting by one company will destroy 
the competition. I think that rate cutting by one big company, 
sooner or later, is going to lead other big companies to cut their 
rates. When enough of them cut their rates, the small companies 
are going to have to cut their rates in order to stay in business, and 
they are not only going to endanger the small companies, but they 
are going to, of necessity, make them very selective in the writing 
of risks, and that is going to reduce the availability of insurance. 

Now, I am not saying that the North America rate revision is 
going to do that. I say it is going to increase the rate decrease tend- 
ency. The Great America filed a deviation for its Home Owner 
policies, which I expect—this is nothing but theory—was occasioned 
by the North America deviation. I think it is a creeping of rate com- 
petition that has generally, in this country, ultimately been de- 
structive. The policy of the United States has been set many years 
ago, because the railroads were about to destroy themselves by rate 
competition, and the big railroads were about to eat up all the little 
railroads. 

Mr. McHuen. Do you conceive that to be the policy of the Sher- 
man Act as enacted by the Congress ? 

Mr. Joyner. No. 

Mr. McHven. You are suggesting that there is a different rule 
that should apply in the case of insurance ? 

Mr. Joyner. No; I do not think I am an expert in the field of the 
Sherman Act. We are dealing here with the subject of a com- 
modity that is necessary to the economy of a community, and gen- 
erally, you have different applications in the case of that than you 
do in another case. 

For example, let me put this case that will draw the distinction 
between the commodities. 

Sears, Roebuck comes into a community with its excellent system 
and its low prices. It is going to terminate the activities of some 
local merchants. Those merchants will suffer, but the general pub- 
lic is still going to be able to buy the commodity with respect to which 
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there has been competition. It can go to Sears, Roebuck and Sears, 
Roebuck will sell it the commodity. But if X big insurance company 
comes into the field and destroys the competition, there are going 
to be many members of the public who are not going to be able to 
purchase that commodity at all, because the big company and the 
other companies that follow in its ruthless rate war are going to be 
highly selective of the risks. The first thing they are going to do 
is to refuse to write the little man. There are some deviations, now, 
as I understand it, that apply to policies of only $7,500—well, per- 
haps I am mistaken. 

The very first element of selectivity will be to reach for the big 
policies, and the policies that are large in the amount of dollars and 
to be very careless about writing policies that are for the small man. 
I think that is what it will lead to. 

Mr. McHven. Colonel, you speak of this creeping rate competi- 
tion solely in terms of the destructive consequences which it might 
have, and you imply that this will necessarily result in the destruc- 
tion of the industries that remain, notably, the smaller ones first, 
and that the ultimate consequence is the complete destruction of the 
competition which these people say that they are preserving. Do 
you not conceive that there are some substantial benefits that come 
about where, instead of complete price uniformity, we permit com- 
panies to sell at a lower price ? 

Mr. Joyner. Yes. 

Mr. McHven. Do you not conceive that that may have the necessary 
effect of causing some of their larger competitors to start devising 
means whereby they can reduce their costs in order to meet these lower 
prices ? 

Mr. JoyNer. Yes, I agree that there are some advantages. You 
have to balance them. That is what we are trying to do in North 
Carolina. 

Mr. McHveun. But you suggested to us that the prime concern ought 
to be uniformity. 

Mr. Joyner. Well, I think that the weight of the argument and the 
balance of convenience is for uniformity. In other words, it is my 
personal opinion that uniformity, that the advantages of uniformity, 
more than outweigh the advantages that will come by lack of uni- 
formity. 

And I think this. I think that if deviations would stop at that 
level which would give reasonable assurance of a reasonable profit, 
there would not be a danger, but the deviations will not stop there, and 
the danger threatens. 

Mr. McHuen. So your plan would be to oppose them and nip it in 
the bud before deviations go too far ? 

Mr. Joyner. No—well, yes, I would, going back to what I said be- 
fore. If I were the insurance commissioner and if he were following 
my advice, I would follow the course, I think, of not allowing devi- 
ations where there is merely a departure from the average in the sav- 
ings of expense, but let that be reflected in dividends on participating 
policies. 

To complete my answer on the other, I think that deviations will 
have a tendency to lower rates. The danger is that they will get them 
too low. The present policy in North Carolina has a very strong 


aa 


Ss e888 Paget 








1786 THE INSURANCE INDUSTRY 

tendency to reduce a They are reviewed every year, and it ma 
be that the action by the insurance commissioner—and I would like 
this committee again to bear in mind that he is in control of the situa- 
tion—the action of the insurance commissioner may not produce as 
quick results, ratewise, as deviations would produce, but they produce 
sure results in the end, and sounder and less dangerous results. That 
is my theory, and I agree with you that there are certain advantages 
that can be ascribed to deviation. I think they are outweighed by 
the advantages that may be inured from uniformity. 

Mr. Cuumsris. Mr. Chairman? 

Senator Harr. Mr. Chumbris. 

Mr. Cuumepris. On this point, I have asked several witnesses, some 
from the independent companies and some of those who are part of 
the rating bureaus, this question: Is there something peculiar about 
the fire insurance business that necessitates rating bureaus in fixing a 
certain rate for the insurance, whereas even the same companies may 
be in the field of automobile casualty and they operate under the 
more liberal rules and regulations and statutes throughout the country 
where they can charge at a deviated rate? Do you feel that the fire 
insurance business is of such a nature, as against the automobile 
casualty, that necessitates the strictness in fire insurance, where you 
have liberality in automobile casualty and other forms of casualty ? 

Mr. Joyner. I am afraid that my opinion on that would not be 
valuable, because I do not have any real knowledge of ratemaking in 
the automobile casualty field. My experience has been limited entirely 
to the fire end. 

Mr. Cuumpris. But you feel that in the fire insurance business, the 
laws and procedures in North Carolina necessitate the action that you 
have taken, and that is the will of the people of North Carolina? 

Mr. Joyner. Yes. 

Mr. Cuumeris. Now, I might go one point further. You state on 
page 2 that the North Carolina court said that the rating bureau is 
an agency created pursuant to article 13 of chapter 58 of the North 
Carolina general statutes. Do you feel that there is any similarity 
between the State of: North Carolina saying that the rating bureau 
is an agency of the State and some, say, public utility, like the State 
creates a public service commission which permits gas rates or electric 
light rates or water rates to be a certain level? Sometimes they have 
to increase them even though the consumer has to pay more, but the 
commission feels that in the best interests of the State and that is the 
way it should be done. 

is there any similarity between the two? 

Mr. Joyner. That is a very difficult question to answer, because it 
is not made clear in the statute, and we have heard no court interpre- 
tation on that, but I have thought about it a great deal, and I think 
the answer to your question would be “No.” I am sure that the in- 
surance commissioner is an agency of the State. I think that the fire 
insurance rating bureau is an agency created by the State, but it is an 
agency composed of its component members, and that is the 360 fire 
insurance companies doing business there, and it is the agency for 
those companies, although the entity is created by State law; the 
State says that those companies must become members. Each of those 
companies has a vote in the annual meeting, depending not on the 
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size of the company, but depending on the entity and the rules they 
adopt. But the agency of the State, the active and controlling agency 
of the State, is the insurance commission. 

Mr. Cuumpris. Thank you. 

Mr. Peck. Mr. Chairman, one question. 

Senator Hart. Mr. Peck. 

Mr. Peck. Colonel, does the subcommittee understand correctly 
that you feel that deviations and selectivity go together? 

Mr. Joyner. Yes. 

Mr. Peck. The more frequent the deviations, the greater the selec- 
tivity ? 

Mr. Joyner. That is my feeling. 

Mr. Peck. That is your belief; all right, sir. 

Mr. Joyner. The greater the selectivity, meaning the restriction on 
the selectivity, the greater will be the use of discarding certain appli- 
cants for insurance. 

Mr. Peck. Yes, sir. 

Now let us return to the second principle of insurance regulation 
that you have enunciated in your statement. To me it seems most 
important—the principle that insurance must be available to every- 
body. Is selectivity in the coverage of fire risk consistent with uni- 
form availability? Can the two go together ? 

Mr. Joyner. They can go together if the selectivity is not required 
by rates too low. I still think that selectivity is an underwriting 
principle that ought to be preserved in the fire insurance industry as 
long as possible. Every company, I think, is entitled to say what 
risks it will write. But rates too low are going to require companies 
to do what they are not doing now; that is, not to write everybody, 
and to tell their agents that they must be more selective. 

Mr. Pecx. All right, sir; thank you. 

Senator Harr. Continue, sir. 


SOME OF THE NORTH AMERICAN DEVIATION EFFORTS 


Mr. Joyner. North America first applied for a 10 percent deviation 
on selected classes of fire and extended coverage and homeowner’s 
policies on November 10, 1955. The commissioner entered an order 
approving the deviation on November 23, 1955. The bureau had not 
been heard. There was dispute as to whether the bureau had waived 
a hearing. The commissioner ruled with North America. The 
bureau appealed to the North Carolina Supreme Court. That is the 
highest court in North Carolina. That court reversed the commis- 
sioner and held that the bureau had a right to be heard. The North 
America companies appealed to the Supreme Court of North Caro- 
lina. Later the North America withdrew that appeal and filed again 
with the commissioner on April 10, 1956. The delay from December 
15, 1955, until April 10, 1956, was due to North America’s unwilling- 
ness for the bureau to he heard. 

The commissioner heard the matter on June 5 and 6, 1956. He 
rendered his decision on August 1, 1956. The commissioner held that 
the proof of North America did not justify granting what it sought; 
namely, a 10 percent deviation to fluctuate as bureau rates might flue- 
tuate. He instead said that he would grant a 10 percent deviation from 
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the existing bureau rates—such deviated rates to remain fixed for a 
period of L year and not to change if bureau rates were increased or 
decreased during that year. He said in part: 

The North America companies, by their own figures, are on the borderline in 
that they do not conclusively show that expenses alone are low enough to permit 
a profit if a 10 percent deviation were granted. 

North America refused to accept that kind of a deviation. It asked 
for a rehearing, and, when that was granted, appeared before the 
commissioner on August 29, 1956. 

We would like to call special and particular attention here to the 
effect of the insistence by North America that it have a deviation 
which would fluctuate as the bureau rates went up or down. No mat- 
ter how much bureau rates might be reduced, North America insisted 
on writing at 10 percent below bureau rates. North America was in- 
sisting on a competitive advantage no matter how low its rates might 
go. Further, it is obvious that the practical effect of a 10 percent 
North America fluctuating deviation would be to withdraw any in- 
centive for the bureau to lower the level of bureau rates in order to 
meet competition. Certainly a fluctuating deviation is not one cal- 
culated to lower the general level of rates. But a fluctuating devia- 
tion is what North America insisted upon having. As the commis- 
sioner said in a March 31, 1957, decision: 

* * * Companies— 
referring to North America companies— 


through counsel agreed to modify the 10 percent deviation request to 8 percent 
or down to as much as 5 percent provided it is flexible instead of frozen to 
current bureau rates. 

From the day when North America took that stand for flexible de- 
viations, there were several continuances, either by consent or for the 
obtaining of statistics, until February 1, 1957, when a hearing was 
held. 

On March 21, 1957, the commissioner granted a 5 percent flexible de- 
viation, geared to any changes in bureau rates. Neither party ap- 
pealed from that decision. Such 5 percent flexible deviation went into 
effect on May 5, 1957. 

On March 28, 1958, North America filed a petition requesting a con- 
tinuance of that 5 percent flexible deviation for 1 year from May 5, 
1958. The bureau opposed this because of changed circumstances and 
new experience figures then available. There was a hearing on May 1, 
1958. At the conclusion of that hearing, the commissioner disap- 
proved the requested deviation. North America did not appeal. 

On July 30, 1958, North America filed a request for a 10 percent de- 
viation on substantially the same classes as were embraced in the 5 
percent deviation filing disapproved on May 1, 1958. On August 20, 
1958, North America ‘Tequested that the hearing be delayed. 

There was a heari ing on November 10, 1958. There was a very in- 
teresting development at that hearing. 

Shortly before the summer of 1958, the North America Co. had 
published its 166th annual report for the year 1957. It contained ex- 
tensive quotations from the president’s report to stockholders made by 
President John A. Diemand. He said in part on page 7: 


In general, higher rates are needed * * * With loss ratios at current levels, 
an underwriting profit cannot be anticipated * * * We need more aggressiveness 
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from companies which control rating bureaus and a nonpolitical approach by 
regulatory officials to permit an opportunity for a reasonable profit. 

Again he said on page 17: 

Some rate increases were granted during the year, but still further advances 
will be required if this fundamental coverage is to show a proper result. 

Those quotations were put into the record. : 

The company witness at the November 12, 1958, hearing agreed with 
his president. 

Surely North America was then not seeking lower general rates 
for insureds. Rather it was actually seeking higher fire and ex- 
tended coverage rates. Such increased rates would make North 
America’s deviations more comfortable. 

But North America insisted on a 10 percent deviation even if it 
should actually lose money—write business at an actual loss. That 
much it would suffer to cream the business. 

The Commissioner rendered his decision on December 9, 1958. He 
granted the 10 percent deviation as to fire and homeowner’s insur- 
ance. He declined it for extended coverage. He found as a fact 
that for the 5 preceding years North America had extended coverage 
losses which exceeded its extended coverage premiums. 

The bureau filed a petition to rehear. To give complete informa- 
tion relative to the position taken by bureau counsel, a copy of that 
petition is attached. 

North America filed a petition to rehear on January 9, 1959. 

The commissioner denied both petitions and affirmed his prior 
order. Neither side took an appeal. 

What is of critical interest here is that on January 9, 1959, even 
after the commissioner had pointed out that North America was 
currently losing money heavily on its North Carolina extended cov- 
erage business, North America was still insisting on its right to reduce 
its extended coverage rates 10 percent. That cannot be reasonable 
rate-seeking for the benefit of the public. That is competition with a 
vengeance. That is the type of competition which North Carolina 
intends to prevent. 

I thank you very much for your courtesy, and I shall be available 
for additional questions. 

Senator Harr. Thank you very much, Colonel, for your interesting 
and very understandable presentation. Perhaps this question asks 
what is implicit, although I am sure that you would not tell me the 
answer is evident if it should be evident. 

If a company which sought to deviate, as North America did in this 
case, achieved its objective, what if competition of this sort had been 
committed? What do you conceive would be the picture in North 
Carolina in a matter of 5, 6, or 7 years? I am sure this is the whole 
point of your resistance to deviation. I would like it in somewhat of 
a simple explanation. 

Mr. Joyner. What you are asking, as I understand it, Senator, is, 
What is my fear of what may happen, or probably might happen? 

Senator Harr. Yes. 

_ Mr. Joyner. I start with this assumption, that North America is 
insisting upon rates below the bureau level. Whether those rates are 
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rofitable or whether they are not profitable, it is insisting on rates 

low the bureau level, because of its strength and its size and its 
ability to show on the expense side some less expense than for the 
average bureau company. 

It may well be that that will not grow into the attraction of a large 
amount of business to North America. I think the probability is that 
a 10 percent advantage in the writing of fire insurance is going to put 
North America in the position where it can get most of the good 
business that was formerly written by other competing companies, 
If that goes far enough, I think it will drive other large companies 
to follow suit, and that is to put competitive rates at a level below 
the proper profit level. 

Other large companies like North America may be able to stand 
that strain because of that gigantic financial size, but it is going to 
put a similar strain on other companies, either to so reduce their rates 
or to lose the business. 

Now whenever rates are too low, and I insist that rates that are 
made solely for the purpose of being below bureau rates are too 
low—whenever rates are too low, that endangers the solvency of com- 
yanies, it endangers the continuity of many companies seeking to do 
meron in North Carolina, and it puts tremendous pressure on all 
companies writing insurance that is covered by noncompensatory rates 
to exclude those risks about which there is any substantial question, 
and be so highly selective in the writing of its policies that insurance 
will not remain available to all who seek it. 

To sum it up, I think I could sum it up this way, that a continu- 
ing 10 percent rate differential in a large company will most prob- 
ably lead to a competitive, very large competitive advantage to that 
company, such a large competitive advantage that it will drive other 
companies to do likewise in assuring that. 

To be sure, the public will get cheap insurance for a while, but 
the ultimate effect of too low rates is going to be devastating. 

Mr. Cuumeris. Mr. Chairman, while we are on this point, could I 
ask a question to bring out the illustration ? 

Senator Harr. Yes, Mr. Chumbris. 

Mr. Cuumertis. Our subcommittee has had numerous hearings for 
the past year or so, Mr. Joyner, where, you may say, comparable 
situations have appeared. We have had a hearing on milk distribu- 
tion in the Kansas City-St. Louis area, where one producer was cut- 
ting the price of milk 5 cents for a container. He had maybe 10 or 12 
markets in the Missouri-Illinois area, and the independent milk pro- 
ducers could not stand the competition. The subcommittee, in its 
report, pointed out that sometimes, even though the consumer may 
get a lower price, price can and does have an effect which will not 
only drive competitors out of business, but have an effect on the entire 
community. 

We had the same thing recently in the case of bread where inde- 
pendent bakers charged 17 cents and chainstores came in with their 
own bread and charged 12 cents, and the independent bakers could 
not possibly compete with chainstore-produced bread. 

There was an illustration brought out earlier during the course of 
this hearing, and I do not know whether you, and your rating bureau, 
have taken this matter into consideration. Is there such a thing as 
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a loss leader in the insurance business, as there is in the baking busi- 
ness or milk business or other different businesses throughout the 
country ? 

Mr. Joyner. Either that or something very akin to it, because in 
these North America deviations, of which we are speaking, North 
America sought to deviate only with respect to approximately one- 
third of its rates. It was the Sisitines third, and its experience with 
the other two-thirds was much worse than with that one-third. 

Mr. Cuumpris. Would the competitors of this insurance company 
be confronted with a situation where all of their business was in one 

articular field—let us say, for instance, some people have only fire 
ldinien some have fire and casualty, some have fire, casualty, and 
maybe something else—would competitors be faced with insurance 
companies that would only be in one particular field, and therefore 
could not 

Mr. Joyner. I think not. I think the great majority, more than 
90 percent, of the companies qualified to do business, members of the 
bureau, would cover the same fields that North America’s deviations 
covered, and that North America generally covers. 

Mr. Cuumerts. Thank you. 

Senator Harr. Mr. McHugh, do you have any more questions? 

Mr. McHueu. No questions. 

Mr. Joyner. May I express my appreciation for the patience and 
courtesy of the subcommittee ? 

Senator Harr. Mr. Joyner, if you will be patient just 1 more min- 
ute, maybe Senator Dirksen’s representative has some questions. 

Mr. Peck. No further questions, thank you, Mr. Chairman. 

Mr. Joyner. I would like to say that if I have seemed vehement 
in the expression of my opinion, it is not because I am so sure I am 
right, because I am very frequently wrong. All I am sure of is the 
sincerity of my opinions. 

Mr. Putten. May I add one remark, since I came all the way from 
North Carolina ? 

Senator Harr. Weare glad you came. 

Mr. Putten. Let me say that I am happy today that I am on the 
same side with Colonel Joyner; we are not always on the same side, 
and on behalf of the commissioner of insurance and the attorney gen- 
eral of North Carolina, I would like to say that we are happy with our 
fire insurance system, and I want to call to your attention the statute 
before you which was passed in 1945. It is annotated, and you will 
notice that in seven sessions of our legislature in 14 years, there have 
been no major revisions, and there has been no appeal to the supreme 
eourt under that statute; there has been one appeal which did not 
affect the merits of the statute or the rating system. This, to us, is 
an indication that the people in North Carolina are happy with the 
system and believe that it best protects the interests of the public. 

Senator Harr. Thank you, Mr. Pullen. 

The second and last witness to be heard today is Alfred J. Bohl- 
inger, the former commissioner of insurance of the State of New 
York. 

Commissioner, I am sorry you have such a long wait. I am sure 
you have enjoyed the testimony. 
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STATEMENT OF ALFED J. BOHLINGER, NEW YORK, N.Y. 


Mr. Boutrncer. I have enjoyed it very much. 

Senator Harr. Commissioner, you have a statement, all of which 
will be made a part of the record at this point. In view of the time, 
and more importantly, the uncertainty of a rollcall on the floor, if 
it would be possible to summarize some of your statement, it will be 
helpful. 

Mr. Bonurncer. I shall try to summarize it rather than reading the 
whole statement, but before proceeding, may I request the members 
of the committee to turn to page 11 for a correction that is needed? 

In the reproduction of the statement, there was a phrase that was 
omitted. The second sentence in the first full paragraph on that 
page now reads, “So far as I am aware, it has not been used.” Would 
you be good enough to insert after the word, “used,” the words, “ex- 
cept in one case” ? 

Senator Harr. This correction will be included in the record. 

(Mr. Bohlinger’s prepared statement follows :) 


My name is Alfred J. Bohlinger. I am presently practicing law in the city 
of New York. From July 1950 until February 1, 1955, I served as superintendent 
of insurance of the State of New York and for upward of 5 years prior there- 
to served as a deputy in the New York Insurance Department. 

You have invited me to present my views with respect to questions which 
have been raised in connection with rating practices in the fire and casualty in- 
surance business. While I represent the National Association of Independent 
Insurers and the Insurance Co. of North America, representatives of which 
organization have appeared before your committee, I do not purport to speak, 
nor am I authorized to speak, for or on their behalf. In accepting your invita- 
tion I appear before you in my individual capacity and not on behalf of any 
company or association. 

Following the decision by the U.S. Supreme Court in the South-Eastern Under- 
writers Association case (322 U.S. 533), the National Association of Insurance 
Commissioners and representatives of all segments of the insurance business 
organized special committees charged with the responsibility of developing 
machinery adequate to meet the grant of authority conferred by U.S. Public 
Law No. 15 in which the policy of Congress was enunciated to the effect that 
the continued regulation and taxation of the insurance business should remain 
in the hands of the several States of the United States. The work of these 
committees eventuated in the development, among other things, of model rating 
laws for the fire, casualty, and surety business. These laws are generally known 
as the all-industry laws. It was my good fortune to have participated in the 
conferences at which these statutes were developed. 

In the course of my remarks today, I will give you my concept of the under- 
lying philosophy of these laws, how they have operated insofar as the attain- 
ment of their objectives is concerned and, to the extent that the objectives may 
not have been realized, my recommendations for changes. 

The philosophy underlying the all-industry rating bills can probably best be 
summed up by reference to a joint report made by the Committee on Federal 
Legislation and the Committee on Rates and Rating Organizations of the Na- 
tional Association of Insurance Commissioners. That report stated: 

“We shall not review in detail the practices condemned by the Supreme 
Court in the SEUA case; suffice to say the committee had these points in mind 
throughout its study and deliberations. 

“We also had in mind the view expressed by the House Judiciary Committee 
in its Report No. 143 dated February 13, 1945, on the legislation which became 
U.S. Public Law No. 15. That report contains the following: 

‘Nothing in this bill is to be so construed as indicating it to be the intent 
or desire of Congress to require or encourage the several States to enact legisla- 
tion that would make it compulsory for any insurance company to become a 
member of rating bureaus or charge uniform rates. It is the opinion of Con- 
gress that competitive rates on a sound financial basis are in the public interest.’ 
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“Furthermore, we recognize that Congress in enacting U.S. Public Law No. 15 
did so upon the understanding that in some phases of the insurance business 
action in concert through rating bureaus may serve a useful purpose ; the = 
gressional debates prior to the enactment of U.S. Public Law No. 15 amply esta : 
lish that fact. This committee has proceeded upon the assumption that it was 
the intent of Congress that provision should be made in the State regulatory 
structure for companies acting individually and for companies action [sic] in 
concert; consequently, we have concluded to embody in our broposed drafts a 
declaration of principle to that effect in the hope that it will serve as a con- 
tinuing reminder to the State insurance administrators charged with enforcing 
the law to recognize the proper spheres of both types of operation (Proc. NAIC, 

946, p. 99).” 

re the deliberations, the commissioners were mindful of the fact that 
Congress wanted to preserve a competitive pricing system. — There was ex- 
tended discussion with reference to the need for legislation which would permit 
those companies that wished to make rates in concert to do so upon a basis which 
would result in fair and equitable rates while at the same time permitting other 
companies that wished to act independently to be free to do so. : 

Implicit in all the discussions was the need to avoid unrestrained price com- 
petition. It was felt necessary therefore that statutory standards should be 
established which would be applicable to all rates. Accordingly, the bills con- 
tained a provision prohibiting rates from being excessive, inadequate, or un- 
fairly discriminatory. 

The bills contained, among other things, the following provisions designed to 
bring about flexibility in the pricing structure: ; 

(1) A member of, or subscriber to, a rating organization was given the right, 
upon application to the commissioner, to have granted a deviation from the rate 
filed by the rating organization of which it was a member or subscriber. 

If a company can, on a sound basis, sell a form of coverage for a rate less 
than that filed by the rating organization, it was felt that it should be permitted 
to do so. The deviation section was put into the law to afford opportunity for 
price competition on the part of those companies which belonged to rating 
bureaus. 

(2) A provision was included under which a member or subscriber could 
appeal to the commissioner from the action or decision of a rating organization 
in approving or rejecting any proposed change in or addition to the flling made 
by a rating organization and the commissioner was empowered to take appro- 
priate action on such an appeal. This provision was designed to give relief 
where a rating organization failed to make a filing for one or more of its mem- 
bers based on a different system of expense provisions utilized by such a minority 
member. The provision was also designed for use where a majority in a bureau 
refused to make a filing for a minority on new and broader form of coverage. 

(3) Subject to rules and regulations approved by the commissioner as reason- 
able, every rating organization was required to permit any insurer not a member 
of the organization to be a subscriber to its rating services for any kind of insur- 
ance, subdivision, or class of risk, or a part or combination thereof for which 
the rating organization was authorized to make rates. 

This is the partial subscriber provision. The rating of some types of risks 
is so complex as to make it impracticable for a single company to maintain ade- 
quate statistical and other information upon which to compute a rate. Other 
types of insurance are less complex and an individual insurer can develop an 
appropriate rate for its own use. In order to provide sufficient flexibility, the 
partial subscribership provision was included in the law. Thus, an insurer, if 
it wished to make an independent filing for one or more of the classes of business 
rated by a rating organization, could do so. At the same time it could become 
a subscriber for those types of risks in connection with which the services of 
the rating organization was requisite to the conduct of the insurer’s business. 

(4) No company was required to become either a member of or subscriber to a 
rating organization and remained free to act independently. 

(5) All rate filings, whether made by a rating organization or by an inde- 
pendent, were required to be supported by appropriate data. The cost of as- 
sembling this data, particularly in the case of a small insurer, may well be pro- 
hibitive. In order to meet this problem, the legislation contained a provision 
that the information furnished in support of a filing could include the experience 
of other insurers or rating organizations. It was considered that rate filings 
made by insurers and rating organizations and the supporting data were in the 
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public domain and that they could be used in support of a rate filing made by 
any other insurer acting independently. 

The foregoing salient provisions designed to free up the pricing structure gave 
insurers three choices insofar as method of operation pricewise was con- 
cerned. They could be members of or subscribers to all the services of a rating 
organization. They could be partial subscribers, thereby being partly inde- 
pendent and partly subject to bureau rates. They could be completely independ- 
ent. Complete machinery was set up for the regulation of rates whether filed 
by a rating organization or by an insurer partially or wholly acting independently, 

The all-industry bills were duly adopted by the National Association of 
Insurance Commissioners and recommended to the several States for enact- 
ment into law. With some notable exceptions, to which I will refer later, these 
bills were passed by the legislatures of a majority of the States, although modi- 
fied in several States. 

For example, the State of New York had since 1922 regulated rates under a 
statute enacted at that time. Many of the provisions in the all-industry bills were 
already contained in New York law. In 1948, the New York Legislature 
amended the rating law by adding in substance the provisions contained in 
the all-industry bills not already included in the insurance law of that State. 

In some States, the legislatures did not adopt the provision permitting 
optional membership or subscribership to a rating organization, or the partial 
subscribership provision. North Carolina, is an example. In that State it is 
mandatory that insurers belong to the rating organization. 

Some States did not agree with the all-industry approach and have statutes 
which do not follow the all-industry format. Included in this group are Cali- 
fornia and Idaho. In those States, no filings are required to be made although 
statutory standards are set down which all rates must meet. Insurers may be 
members of a rating organization or not, as they choose. However, if they are 
members of or subscribers to a rating organization, they are free to use the 
so-called bureau rate or not. These States have not adopted the minute and 
detailed supervision of rates contemplated by the all-industry bills. 

The State of Missouri is another example of a State which did not adopt 
the all-industry approach. In that State, the California approach has been 
used for casualty and surety rates. 

Bearing in mind the objective of the commissioners in adopting the all- 
industry rate regulatory program—namely, a competitive rate structure in the 
public interest—let us see how this program has worked out in actual practice. 
In doing so, I will approach it from the standpoint of insurers in the casualty 
business and of those engaged in the fire insurance business. 

From the casualty standpoint, I think it can be said that except for the States 
where affiliation with the rating bureau is mandatory, the law has worked well. 
Independent companies have had freedom to compete both in rates and in 
forms. Those who desire to pool their experience and to act in concert through 
rating organizations have continued to do so. It is my view that the activities 
of both classes of insurers have been regulated in the public interest. There 
have been no rate wars nor have there been insolvencies due to inadequate 
rates. New forms of coverage have been devised and used. In short, the busi- 
ness has been a dynamic one and competition under the American system of 
doing business has been the order of the day. 

Turning to the fire insurance business, we view a different picture. Before 
entering upon a discussion of some of the things which have transpired in the 
fire insurance field, I should like to point out that prior to the advent of the 
all-industry laws the fire insurance business in most of the States was largely 
self-regulated. The companies imposed severe restraints upon themselves inso- 
far as price competition was concerned and in effect had a one-price system. 
This tight self-regulation must be viewed in the light of the history of the fire 
insurance business. During the 19th century, unrestrained price competition 
prevailed. Insolvencies due to rate inadequacies were frequent. Over a long 
period of time, therefore, and in an effort to correct the situation, rules and 
practices gradually grew up under a philosophy which became deep seated— 
that all insurers engaged in the fire insurance business must use the same price 
for a given product and that whatever competition there was should be in the 
field of service. I will not weary you with a recital of the complicated policing 
structure erected in the fire insurance business to accomplish this objective. 

With the advent of the all-industry laws, there were still a great many people 
in the fire insurance business who adhered to the philosophy that rate competi- 
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tion in the fire insurance business is adverse to the public interest and should 
not be encouraged. 

I now turn to consideration of some of the things that have taken place and 
the difficulties which some independent companies have encountered in their 
efforts at price competition. 

In the field of deviations, you have heard from the Insurance Co. of North 
America and others relative to the problems which have been encountered in 
obtaining deviations, particularly in the mandatory bureau States. It seems 
to me that any law under which a company can be subjected to endless delay, 
not to mention considerable expense, before it can pass on to the public a lower 
price than that which is charged by its competitors acting in concert, is open 
to serious criticism. I do not think that competitors should have the right to 
jnterpose objections on an application for a deviation. The responsibility for 
passing upon such an application should devolve upon the commissioner of the 
State in which the application is made. This is not to say that if the commis- 
sioner feels that he wants some assistance, he should be precluded from calling 
a hearing and inviting others in to the party. But, there should not be any 
statutory right of competitors to intervene on such applications. 

I also would like to make mention of the provision in the all-industry laws 
that a deviation granted to an insurer shall be for a period of 1 year. The 1-year 
provision had a salutary objective. It was designed to prevent “flash filings”— 
that is, an application for and the granting of a deviation in order to get a 
particular risk on an insurer’s books, followed by a withdrawal of the deviation 
and a return to a higher bureau rate for other insureds. Such a practice would 
be discriminatory and the commissioners sought to eliminate the possibility of 
its occurring. 

Because of the 1-year period provision companies must file applications 
annually if they wish to continue to deviate. These annual applications work 
an unnecessary hardship. If, additionally, there is opposition from the organi- 
zation of which the applicant is a member or subscriber, the applicant is faced 
with the hardship of such a contest. There appears to be no sound reason why 
an insurer should have to engage in such a hassle periodically. 

If a deviation provision is to be continued to be used, I think it would be well 
to provide for deviation without a time limit other than perhaps a minimum 
period, in order to prevent “flash filings.” An unlimited period of time would 
in effect be no different from what takes place under a regular filing made by 
a bureau or an independent insurer. A bureau or independent filing continues 
indefinitely. In practice, rate filings have been in effect for years before changes 
were made therein. 

I have previously alluded to the minority appeal provision of the all-industry 
laws. So far as I am aware, it has not been used except in one case. The 
utilization of this provision is fraught with procedural difficulties. After going 
through the process of trying to prevail upon the majority in a rating organi- 
zation to go along with a minority request for a filing, the minority member or 
subscriber must then take an appeal to the commissioner where the minority 
would in all likelihood be subjected to an adversary proceeding. This provision 
appears to be unworkable. Therefore, if the all-industry approach is to be 
continued, this section should be amended to simplify or eliminate the pro- 
cedural complications. 

I now turn to the partial subscribership provision, with which I have had 
firsthand experience. In 1953, the Insurance Co. of North America, having 
theretofore withdrawn from the New York Fire Insurance Rating Organization 
(NYFIRO) as a subscriber for the dwelling classes, made rate filings for these 
classes of business in the State of New York, as an independent. Its filings 
were supported by the information used by NYFIRO. NYFIRO interposed an 
objection to the rate filing with the New York Insurance Department. There 
was squarely presented to the department the question of the right of the 
Insurance Co. of North America to file as an independent for the dwelling 
classes and at the same time continuing as a NYFIRO subscriber for all other 
classes of business rated by that rating organization. There was also presented 
for determination the right of the Insurance Co. of North America to support 
its filings by utilizing NYFIRO data. 

I decided that under the provisions of the New York insurance law, which, 
as I have hereinabove set forth, embodies the provisions of the all-industry bill, 
it was clearly intended that the Insurance Co. of North American had the legal 
right to be a partial subscriber and that the statute contemplated that the 
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company had the right to use NYFIRO data in support of its filing. NYFIRO 
reviewed my determination in the courts and the matter finally terminated after 
a long period of time in the denial of certiorari by the U.S. Supreme Court. 
My determination was sustained all the way up. 

In another case, the Allstate Insurance Co. made an independent filing for the 
dwelling classes. Again NYFIRO interceded. Although the departmental hear- 
ings in this case were not terminated until after I had left office, my successor 
agreed with my determination that Allstate had the right to make the inde 
pendent filing, although the differential in rate between NYFIRO and Allstate 
was reduced. This determination was likewise reviewed judicially at the behest 
of NYFIRO and the departmental determination was sustained. 

In both the North America and Allstate cases, the question was raised as to 
the right of NYFIRO to intercede in opposition to the filings made. While I do 
not believe it was the intent of the framers of the all-industry bills to permit 
competitors to attack rate filings made by an independent, the appellate courts 
of New York have decided without opinion that NYFIRO was an aggrieved party. 
There is some question as to the interpretation of these determinations and I 
think it may well be argued that the judicial determination that NYFIRO was 
an aggrieved party was limited to the facts in the cases before the courts. Be 
that as it may, I do not believe as a matter of principle that competitors should 
be permitted as of right to object toa rate filing. 

It is my further belief that the only persons who should have the right to 
intervene are members of the public for it is they who pay the premiums; and, 
in appropriate cases, the insurer or rating organization which has filed the rate 
and feels aggrieved in connection with any action taken thereon by the Com- 
missioner should have the right to be heard. The responsibility for passing 
upon the propriety of the filing rests with the commissioner. He needs no 
guardian of law and order in the person of a competitor of the insurer which 
has made the filing to tell him whether the filing meets the statutory standards. 
If the all-industry type of bill is to remain on the statute books, I firmly believe 
amendments should be made to eliminate competitors as aggrieved parties. 

Throughout the United States there are many local rating bureaus. Many 
large insurers are represented on the boards of governors of these bureaus as 
well as other organizations concerned with bureau rate filings. This has re- 
sulted in interlocking controls despite the fact that the identities of the com- 
panies represented on the governing bodies of local rating and advisory or- 
ganizations are not always the same. While it is natural for companies which 
do business on a nationwide basis to have representation on the governing 
bodies of the local organizations, there is in such a situation an ever-present 
opportunity for mischief. If, for example, a sufficiently large number of those 
companies are imbued with the philosophy of a one-price system, it would be 
only natural for them to implement the philosophy at the local level. This has 
happened. 

Some independent, partial subscriber and deviating companies have been 
faced with an inordinately large number of departmental hearings and litigated 
eases in various parts of the country. These hearings and cases have been 
initiated by local rating bureaus which have opposed the efforts of companies 
to compete on forms and rates. In meeting this opposition, the companies have 
had to face the combined economic power of a group composed of a large num- 
ber of their competitors. It has been contended by bureau representatives that 
in opposing the filings the bureaus have exercised their legal rights. Whether 
or not the opposition is grounded on a legal right, the fact remains that the 
battle is an uneven one and has resulted in the assumption by rating bureaus 
of powers which I believe were not contemplated by the insurance commis- 
sioners when they adopted and recommended the all-industry bills to the several 
States. 

It has been stated that a majority of the applications for deviations have not 
been opposed. Presumably this representation has been made in an effort to 
demonstrate that the alleged right of opposition has not been abused. I submit 
that the use of great economic power, even when used to a limited extent and 
particularly when used to impede competition, is not in the public interest. 

How, then, do we overcome the use of concentrated power? I believe it can be 
accomplished by a provision in the rating laws eliminating the present require- 
ment for adherence to rating organization filings and a further provision pro- 
hibiting agreement among members and subscribers to adhere to filings. Addi- 
tionally, the filings of an independent or partial subscriber should not be 
permitted to be subject to attack by competitors. 
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You have requested my views with respect to the effectiveness of the all- 
industry rating laws as compared with the laws of North Carolina and other 
States. North Carolina has a mandatory bureau law. Under such a law com- 
panies may not be independent nor partial subscribers. Everybody is a 
member of the lodge. The only escape hatch is by the deviation route. I 
have already discussed the deficiency of the present deviation provision. It 
seems to me that even if the deviation provision is made more flexible, the 
mandatory bureau law is not basically a desirable approach to a competitive pric- 
ing system. A true competitive system permits freedom from compulsory mem- 
bership in a rating bureau. This does not mean freedom from regulation for 
appropriate supervision by the commissioner affords ample protection to the 
public. 

Texas has a rating law which for motor vehicle insurance contains provisions 
which in my opinion are restrictive of competitive freedom. For example, in 
lieu of an independent filing or a deviation, companies are limited to writing 
participating business. By participating business I refer to the method of doing 
business under which a company initially charges a bureau rate and at certain 
intervals returns a dividend to its policyholders based on experience. This is the 
so-called mutual approach. I do not believe that a company should be limited 
to charging the bureau rate or a State-made rate and thereafter returning 
a portion of the premium in the form of a dividend. The return of a dividend 
involves the incurring of added expense in the handling of the business. If a 
company can demonstrate by credible data that it can sell its product at an 
initial differential in rate, or can support a deviation, I do not think it should 
be precluded from doing so. 

You have requested an expression of my views concerning credible support 
for deviations. The question of what constitutes adequate support for a devia- 
tion or for that matter a rate differential is not susceptible to a pat answer. In 
general, of course, the supporting information must have sufficient credibility 
to the end that the deviated or independent rate, as the case may be, meets 
the standards that rates shall neither be excessive nor inadequate. In arriving 
at the determination, a supervisory official has to examine the components of 
the rate. Broadly speaking, rates are divided into two parts, namely, the loss 
portion and the expense and profit portion of the premium dollar. Where 
formulas are used, the so-called permissible loss ratio is approximately 50 
percent and the balance is for expenses and profit. Included in expenses are 
acquistion costs, taxes, bureau fees and general administrative expenses. 
Using a bureau rate as the yardstick, I think there can be no question that if an 
independent or a deviating company can demonstrate that its expenses are 
lower than those used in the bureau filing, such demonstrated savings can be 
used for the benefit of its policyholders in the form of a lower rate. 

It has been argued by some that to permit an independent to pass on expense 
savings to the policyholder is unfair competition and that savings in the acquisi- 
tion costs, particularly the commission paid to producers, is not a proper factor 
to support a rate differential. 

As to whether or not favorable experience on the loss side is a proper basis 
for a rate differential or a deviation presents a more difficult problem. With 
the possible exception of fees and taxes, expenses are susceptible of control. 
Losses, generally speaking, are not. While it is true that selective under- 
writing and loss control activities have an effect on loss experience, companies 
cannot normally control loss costs. 

In view of the fact that it is difficult to support differentials and deviations 
based on favorable experience, they are usually predicated upon expense savings. 
If arguments in opposition to differentials and deviations based on expense 
savings were to prevail, I think the result would be, in practical effect, a one- 
price system. I see no sound basis for depriving the public of the expense sav- 
ings resulting from lower expense costs and, in appropriate cases, even giving 
recognition to favorable loss experience. 

You have invited me, if I see fit, to make recommendations for improving 
State rate regulation or on the question of Federal versus State regulation. 

First, with your permission, I will give you my views on Federal versus State 
regulation. I am opposed to regulation at the Federal level unless it can be 
demonstrated that State regulation has not been in the public interest. 

Concentration of power in one supervisory body can result in rigidity of 
policy which is frustrating to private enterprise. Policy has a tendency to be- 
come inflexible and vexatiously uniform, and can well be the force which stifles 
initiative. State supervision with its attendant variations is more responsive 
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to local needs. Furthermore, the differing viewpoints of State supervisors offer 
the opportunity for a more free interchange of ideas. The process, while slow 
and at times cumbersome, nevertheless is salutary. 

Throughout the Nation, there are thousands of rate filings in the course of a 
year. If a Federal administrative agency were compelled to grapple with these 
filings, it seems to me we would be creating a monster—monstrous in size as 
well as in cost. Furthermore, Federal supervision would not eliminate the need 
for regulation at the State level, for as to purely intrastate business there 
would still be a need for State supervision. By far the bulk of the insurance 
business written is local in character. In principle, heaping Federal regulation 
on State regulation, it seems to me, is neither needed nor desirable. 

I have said that I would be opposed to Federal regulation unless it can be 
demonstrated that the States have failed. I submit to you that the States, 
and the commissioners, have done a good job. True, there have been problems 
and there have been administrative determinations at the State level which 
have vexed some people, notably in States which have interpreted the rating 
laws liberally in the interests of competition and in the development of new and 
broader forms. 

I would prefer to see more competition than we have had in the insurance 
business, particularly in the field of fire insurance. I am satisfied that where 
it can be shown that steps should be taken to afford greater opportunity for 
competition, it will be done. From association with and exposure to the mem- 
bers of the National Association of Insurance Commissioners, I can assure you 
that they are imbued with a fine sense of public responsibility. Over a long 
period of years the membership of the NAIC has acquitted itself with credit, 
and has acted in the public interest. 

And, finally, I come to suggestions for improving State rate regulation. In 
the course of my remarks, I have suggested certain changes in the format of 
the all-industry laws. If the all-industry approach is to continue in those 
States which have embraced it, I recommend that action be taken with respect 
to deviations, minority appeals, partial susbcribership and aggrieved parties. 
If there are any other provisions of these laws which require revision in order to 
encourage competition on a sound basis, that should and will be done. In those 
States which require mandatory bureau membership, I think that irrespective 
of whether such laws contravene the intent of U.S. Public Law 15, consideration 
might well be given to amendments which will not only recognize but give the 
right to independent operation. 

In making these recommendations, I do not wish to convey to you the im- 
pression that I think the all-industry type of law should be retained. On the 
contrary, I think the intent of Congress in enacting Public Law 15 will be better 
implemented by the enactment of the so-called California type of rating law. 
That law recognizes the right of action in concert but also gives full play for 
independent operation. It is more liberal than the all-industry laws insofar as 
adherence by members and subscribers of rating organizations to the rates made 
by a rating organization is concerned. As I have already stated, a member of or 
subscriber to a rating organization which makes rates in the State of California 
is not required to adhere to the rate made by the bureau. 

So far as I know, companies have had full opportunity to compete in rates 
and forms. There has been an absence of long drawn-out departmental hearings 
and litigation, such as has been experienced in some States. Independents have 
not had to expend tremendous resources in meeting objections raised by their 
competitors. Rate wars, chaos, and insolvencies due to rate inadequacies have 
not happened. The public has been well served under the California-type law. 
A sound competitive system of free enterprise exists under these laws. 


Mr. Bouuincer. It was my good fortune, during the deliberations 
of the National Association of Insurance Commissioners and the all- 
industry committee, at which time the model rating laws were 
adopted by the National Association of Insurance Commissioners and 
recommended to the various States, to have participated in those dis- 
cussions. I mention that as a backdrop, to illustrate that I am not 
talking solely from things that I have read. 

When the insurance commissioners’ committee was deliberating on 
the legislation, the committee had before it the House report upon 
which the McCarran Act was, shall I say, adopted, and was at all 
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times mindful of the fact that in the enactment of the McCarran Act, 
the Congress wanted competition. I might almost say that the 
thought expressed by he Congress or by the committee was at all times 
uppermost. trai: i 
enator Harr. Commissioner, I must interrupt here. There is a 

rollcall, which has been ordered and is now in the process in the Senate. 
For this reason, I suggest a recess for 15 minutes. 

(A short recess was taken.) 

Senator Hart. The committee will be in order. 

Commissioner, if you would proceed ? 

Mr. Bouuincer. I mentioned before the recess that the commis- 
sioners were mindful of the fact that the Congress wanted to preserve 
a competitive pricing system. Implicit in all of the discussions, I 
might say, it was felt there was a need to avoid unrestrained price 
competition. If you can talk in terms of competition, they were 
talking in terms of unrestrained price competition. It was for that 
reason that statutory standards were put into the bill, or bills, rather, 
that rates shall not be excessive, inadequate, or unfairly discrimina- 


tory. 

The bills contained, among other things, the following provisions. 
designed to bring about flexibility in the pricing structure: 

(1) A member of or subscriber to a rating organization was given 
the right, upon application to the commissioner to have granted a 
deviation from the rate filed by the rating organization of which it 
was a member or a subscriber. It was felt that if a company can, 
on a sound basis, sell a form of coverage for a rate less than that 
filed by the rating organization, it should be permitted to do so. The 
section was put into the law to afford opportunity for price compe- 
tition. 

(2) A provision was included under which a member or subscriber 
could appeal to the commissioner from the action or decision of a 
rating organization in approving or rejecting any proposed change in 
or addition to the filing made by a rating organization, and the com- 
missioner was empowered to take appropriate action on such an 
appeal. 

This provision was designed to give relief where a rating organiza- 
tion failed to make a filing for one or more of its members based on a 
different system of expense provisions utilized by such a minority 
member. The provision was also designed for use where a majority 
in a bureau declined to make a filing for a minority company or 
group of companies on newer or broader forms of coverage. 

(8) Subject to rules and regulations approved by the commissioner 
as reasonable, every rating organization was required to permit any 
insurer not a member of the organization to be a subscriber to its 
rating services for any kind of insurance, subdivision, or class of risk, 
or a part or combination thereof for which the rating organization 
was authorized to make rates. 

This is the so-called partial subscriber provision. I should tell you 
that some types of risks—ratingwise, at least—are quite complex, and 
it is impracticable for a single company to maintain adequate statis- 
tical and other information upon which to compute a rate. Other 
types are less complex, and, in those cases, an individual insurer can 
develop a suitable rate for its use. Thus, an insurer, if it wished to 
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make an independent filing for one or more of the classes of business 
rated by a rating organization, it could do so. At the same time, it 
could become a subscriber for those types of risks in connection with 
which the services of the rating organization were determined by the 
carrier as resquisite to the conduct of its business. 

(4) No company was required to become either a member of or 
subscriber to a rating organization, and remained free to act com- 
pletely independently. 

(5) All rate filings, whether made by a rating organization or b 
an independent, were required to be supported by appropriate data. 

Now, the cost of assembling data, particularly in the case of a small 
insurer, could well be prohibited. In order to meet this problem, the 
legislation contained the provision that the information furnished in 
support of a filing could include the experience of other insurers or 
rating organizations. It was considered that rate filings made by in- 
surers and rating organizations were in the public domain. 

I have given you the salient—what I consider to be the salient— 
provisions adopted by the commissioners and designed to afford flex- 
ibility, designed to permit independence insofar as rates were con- 
cerned. A company, under the laws, had choices. They could be 
members of or subscribers to all of the service of a rating organiza- 
tion. They could be partial subscribers, thus being partly independ- 
ent and partly subject to bureau rates. 

Thirdly, they could be completely independent. Complete ma- 
chinery was set up in these laws for the regulation of the rates, 
whether they were filed by a bureau, by an independent, or by a par- 
tial subscriber, as the complete regulatory machinery for the appro- 
priate supervision of the rates to see that they met those basic statu- 
tory standards, that rates shall not be excessive, inadequate, nor un- 
fairly discriminatory. 

Now, the all-industry bills were adopted and enacted into legisla- 
tion in the vast majority of the States. Now, in some States, there 
were little changes. For example, in New York, New York had 
regulated rates in the fire and casualty field since 1922. It had quite 
a comprehensive statutory, regulatory scheme, and I think it might 
be said that the basic format at the outset of the all-industry bill was 
really the New York law. However, in the discussions on the devel- 
opment of the all-industry bills, there were provisions that were con- 
sidered and were put into the all-industry bills. To the extent that 
the New York law did not contain these added provisions, they sub- 
sequently were folded into the New York law. 

In some States, the legislatures did not adopt the provision, for ex- 
ample, permitting optional membership or subscribership to a rating 
organization, or the partial subscriber provision. North Carolina is 
an example. As you have heard today, in that State, it is mandatory 
that insurers belong to the rating organization. 

Some States do not agree with the all-industry approach at all, and 
followed an entirely different approach. Included in this group, no- 
tably, are California and Idaho. In those States, no filings are re- 
quired to be made, but even there, those States did adopt the statu- 
tory standard that all rates used by any insurer shal] meet the provi- 
sion that they should not be excessive, inadequate, or unfairly dis- 
criminatory. Under the California type of law, insurers may be mem- 
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bers of a rating organization or not, as they choose, but if they are 
members, they are free to use the so-called bureau rate or not, as they 
see fit. 

Furthermore, these States have not adopted the minute and detailed 
regulatory supervision included in the all-industry bills. 

The State of Missouri is another example of a State that did not 
adopt the all-industry approach in the overall. In that State, the 
casualty rate regulatory bill is a California type, although it does 
not follow, in all of its sections, the California law. But the approach 
isthe California approach. 

Now, let us see how this program that was devised, and I can assure 
you that there was an awful lot of blood, sweat, and tears that went 
into the promulgation or the adoption of these bills—there are some 
gentlemen in this room, friends of mine, who were part of those delib- 
erations, and I think they know what I am talking about. From the 
casualty standpoint, I think it can be said that except possibly for 
the States where affiliation with the rating bureau is mandatory, the 
law has worked well. Independent companies have freedom to com- 
pete in rates and forms. Those who desire to pool their experience 
and act in concert have done so, and in my opinion, the activities of 
both classes of insurers have been regulated in the public interest. 
There have been no rate wars. There have not been any insolvencies 
due to inadequate rates. New forms of coverage have been devised 
and they have been used. I would say it has been a dynamic, com- 
petitive enterprise system. 

In the fire insurance business, we have perhaps a little different 
picture. I think, as a prelude to my observations, it should be said 
that in the fire insurance business, it has been traditionally self- 
regulated. In the 19th century, and in the early part of the 20th 
century, the rate wars were quite common. Insolvencies followed. 
There really was chaos. And, of course, the insolvencies and the 
chaotic situations that developed periodically certainly were not in 
the public interest. But bear in mind, in those situations you had 
unrestrained competition, price competition. Nobody looked at the 
rates, there was no supervision, there was no commission to look at 
them, and the morals, or, as some people say at times, the immorals 
of the market place prevailed and those people in the business who 
took a sincere interest from the standpoint of the public felt that this 
situation was most undesirable. 

So there developed a practice of trying to bring all the companies 
together and get a rate for all companies under which they could 
make money, but at the same time, under which the public would be 
protected. The objective was salutary. I think there can be no ques- 
tion about that, and I shall not weary you with a recital of the com- 
plicated policing structure for self-regulation that ensued. 

It was a pretty tight-knit setup. Everybody charged the same rate, 
and that is the way it developed. 

Now, I would like to turn to consideration of some of the things 
that have taken place, difficulties which some independent companies 
have encountered. In the field of deviations and partial subscriber- 
ship activity, you have heard from the Insurance Co. of North Amer- 
ica and others. I would like to say that it seems to me that any law 
under the deviation rule, a law under which a company can be sub- 
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jected to endless delay, not to mention considerable expense, before it 
can pass on to the public a lower price than that which is charged by 
its competitors, acting in concert, is open to serious criticism. Ba- 
sically, I do not think that competitors should have the right to im- 
pose objections on an application for a deviation. The responsibility 
for passing: 

Mr. McHuen. Are you suggesting here individual competitors ? 

Mr. Boutincer. Any competitors, and I am just about to give you 
the reason why I do not think they should have the right to come in and 
oppose and go through this endless harangue and hassle that is inevi- 
table at times. 

The responsibility for passing upon an application for a deviation 
should devolve upon the commissioner of the State in which the appli- 
cation ismade. That is his job. The commissioner is the representa- 
tive, really, of the public, in his official capacity. He is there to see 
that the public is protected. That is not to say that if a commissioner 
feels that he wants to call in a rating bureau or he wants to call in one 
or more competitors, that he should not have the right to do so. He 
may feel that he wants some assistance. He may feel that perhaps 
some other group’s thinking might be helpful to him in his delibera- 
tions. 

But that is a far cry from saying that every Tom, Dick, and Harry 
can come in every time somebody makes an application for a deviation 
and just start the ball rolling. I think the distinction between the 
two, to me, at least, seems obvious. 

I also, in connection with this matter of deviations, would like to 
mention the provision in the all-industry laws that a deviation shall be 
for a period of 1 year. 

Now, the 1-year provision had a salutary purpose. It was designed 
to prevent “flash filings.” A flash filing would be an application 
for the granting of a deviation in order to get a particular risk on an 
insurer’s books, followed, if not immediately, then perhaps within a 
respectable period of time, by the withdrawal of the deviation and a 
return to a higher rate for other insureds. Obviously, such a practice 
would be discriminatory, and the commissioners sought to eliminate 
the possibility of that transpiring. 

Because of the 1-year period provision, companies have to file an- 
nually in order to keep their deviation alive. I think these annual 
applications work a hardship. If, in addition, there is opposition 
from the organization of which the applicant is a member or sub- 
scriber, the applicant is faced with the additional hardship of the 
contest. There appears to me to be no sound reason why an insurer 
should have to engage in such a hassle periodically. 

If a deviation provision is to continue to be used, I think it would 
be well to provide for deviation without a time limit, other than per- 
haps a minimum period in order to prevent flash filings. 

Now, an unlimited period of time would be—in effect, it would be 
no different from what takes place under a regular filing made by a 
bureau or by an independent insurer. When that filing is made, it 
continues indefinitely, or until the Commissioner, on his own initiative, 
call the bureau in and there is discussion about a new filing. 

Mr. McHveu. In terms of administrative delay, Mr. Bohlinger, 
what is the effect of the 1-year time limitation on deviations? 
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Mr. Bouuincer. In terms of administrative delay? I do not know 
whether I got your question just right, Mr. McHugh, but some of 
these applications for deviations have gone on for months, and pend- 
ing the determination—then they were granted. In the meantime, 
the public did not have the benefit of getting the lower rate, because 
until the deviation application was granted, the company had to con- 
tinue to sell at the rate on file prior to the time or at the time of the 
making of the application for the deviation. So you have delays of 
months, and then, before you turn around, the year is up and you 
start the same thing all over again. 

Mr. McHvueu. That is what I am thinking about. What are the 
administrative problems that confront the deviator at the expiration 
of the 1-year time? 

Mr. Boutrincer. Well, at the expiration, in fact, before the expira- 
tion of the 1-year time, if the company wants to continue the deviation, 
it has to file an application. Now, if it does not wait until the 1 year 
expires and then file an application for a deviation, and then there 
is administrative delay, you have a hiatus or a bridge there when the 
deviation is not effective. 

Mr. McHveu. And at the expiration of the 1 year, or even before, 
does the deviator have to file notice to the bureau of his desire to 
continue the deviation, and does the bureau have the right to demand 
a hearing on that ? 

Mr. Borurincer. Yes, sir. Under the all-industry laws, notice of 
the application is required to be given to the bureau, and the bureau 
is given the absolute right to intervene in opposition, if it wishes to. 
So it is sort of an adversary proceeding, almost from the outset, 
although, as has been stated in my statement, the vast majority of the 
applications for deviations have not been opposed. 

T would not like to convey the impression that every time some- 
body files an application for a deviation, the bureau comes in and 
opposes it. That is far from the truth. In fact, I believe Mr. Herd, 
president of the America Fore Group, testified before your committee 
last Friday, and I believe he stated that in the year 1958, there were 
upward of 5,000 deviation applications filed nationwide. I have 
forgotten how many were opposed, but it was a small percentage. 
But to me, that is not the point, the fact that there might be a small 
percentage. It is either right or it is not right for a bureau to come 
in or for competitors to come in and oppose every time one of these 
applications is made. I am talking now about a matter of principle. 
I do not care whether it is North America or the X YZ insurance com- 
pany, which may be a very small company. That is not the point I 
am making. The point I am making is that I think there has been 
just too much delay where applications have been filed, due to this 
provision that the bureau has the absolute right to come in and oppose. 
I think it is cumbersome, it is unwieldly, it is expensive from the 
standpoint of the company and from the standpoint of the bureaus, 
and from the standpoint of the public administrator. 

Mr. Peck. Mr. Rodtinase. must the annual renewals of the devia- 
tions be made in a routine fashion ? 

Mr. Bouttncer. Well, it is not quite the routine. The law re- 
quires that filings have to be supported by the necessary supporting 
information, and that supporting information, of course, can be quite 
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voluminous in order to justify. After all, the law contemplates that 
if a member or subscriber of a rating bureau wants to sell at a lower 
rate through the medium of a deviation, there has to be supporting 
data. 

Mr. Pecks. In the light of the fact that a previous deviation had 
been in operation and that the company had made a reasonable profit 
at this deviating rate, it might seem that an application to renew the 
same rate might almost be like renewing one’s automobile driver’s 
license. 

Mr. Boutincer. Well, unfortunately, that is not so. Now, I think 
in some cases you would probably have more of a question raised than 
you might in others. I mean, there might have been a change in ex- 
perience of such a character as to require careful consideration, be- 
cause you must not lose sight of the fact that primarily and basically, 
you are dealing with statistical data. ni 

Now, I am not a statistician, nor am I an accountant, but I also 
remember the old saw that figures do not lie, but liars figure. 

Now, I am not imputing that anybody that has made an application 
for a deviation of rate filing is a liar, but the point I am trying to 
make is that statistical data, so far as its interpretation is concerned, 
necessarily brings into play the exercise of judgment on the part of 
the person making the filing and in interpreting those statistical data. 

It also brings into play the exercise of the judgment of the superin- 
tendent or the commissioner in interpreting the data. In fact, most of 
the discussions that go on between a department and rate filer, whether 
it is a bureau filing, deviation or whatever it might be, most of the 
discussions that go on arise from a difference in the interpretation of 
the figures and their significance. Most. of the time, that is the area 
where all problems arise. As you, I am sure, know, you are trying to 
make the rate for the future based on the past experience, and the 
expectation and hope that the past experience will repeat itself. 

Well, the way the companies have been suffering statutory under- 
writing loss in the past few years shows pretty clearly that past ex- 
perience does not always repeat itself; far from it. 

The situation in the automobile liability field has just been dreadful. 

So, you get into these areas where there is a question of the judg- 
ment in interpreting the statistical data. 

So that, to come back, if I may, the filing of an application to con- 
tinue the deviation is not, per se, a routine thing. You just cannot 
say, well, you file it and bing, bing, bing, you are finished. It just 
cannot happen that way. 

Mr. Peck. What has caused the loss of underwriting profits in the 
automobile casualty field ? 

Mr. Bontincer. Well, which comes first, the hen or the egg? The 
cause of the underwriting losses has been the adverse experience. You 
can put it the other way and say that the rate was inadequate. Well, 
the usual parlance and patois in the business is that the experience 
was adverse and the rate was inadequate. 

Mr. Peck. The reason that this matter seems to be important is that 
in the casualty field, where the rating bureaus do not have the strength 
which they appear to have in the fire insurance business, we hear re- 

ports about cancellation of policies, and you have just mentioned un- 
derwriting losses. I wonder if the effectiveness of the casualty rating 
bureaus might possibly be insufficient. 
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Mr. Boutincer. You say the strength is insufficient. I do not quite 
follow you. Are you suggesting that there be a one-price system, sir? 

Mr. Peck. No, sir. 

Mr. Boutincer. I just want to be sure I understand you. 

Mr. Peck. The subcommittee has dwelt on this particular point on 
frequent occ asions. It seems to be a rather good one. We are told 
that in the fire insurance business, the rating bureaus seem to have 
rather strict rules, strict, at least, in comparison with the rating bu- 
reaus in the casualty business. The automobile liability field, within 
the casualty field, seems to be the one particularly good example. 

Now, if the underwriting losses in the : automobile ¢ asualty field are 
as great as you have just indicated, do you suppose that suc h exagger- 
ated losses could be eliminated or, at least, minimized by having the 
authority of the casualty rating bureaus made stronger, rather ‘than 
allowing them to exist the w ay they are now ? 

Mr. Boutincer. I rather imagine that your question is —— ated 
upon the assumption that if there is strict and rigid control by a rating 
bureau, you do not have underwriting losses. That is not so, if I may 
make this observation. 

Mr. Peck. I wonder if it would tend to minimize them. 

Mr. Boutincer. The experience in the fire insurance business dur- 
ing the past few years has not been good. It has been adverse. 

Now, I do not know that the rating organizations in the fire insur- 
ance field have come in and asked for rate increases generally around 
the country. I do not know whether they have or not. If they have 
not, one consideration might well be that the insurance business gener- 
ally has been cyclical in character, and you see a period when the 
experience is adverse, and then it picks up again. It could very well 
be that not having asked for rate increases, it is predicated upon this 
business that the cycle will end and the upswing will start. In fact, 
there seem to be those indications right now in the fire insurance busi- 
ness, and they want to ride out the storm without changing the rate, 
which I think is commendable, if it does not reach a situation where 
the insolvency of the insurors may be imminent. 

However, i do not think that the people in the fire insurance busi- 
ness are going to, or would let it go that far that it would result in 
insolvencies, before they came in and asked for rate relief, because 
they are engaged in a private enterprise profit system. They are not 
in the business just for their health. So I do not think that the 
tightening up of the authority of a rating bureau is the answer to the 
problem of the cycles that take place. They just happen, for no ap- 
parent reason. 

Now, I mentioned automobile liability coverage, previously, just as 
an illustration of losses, but you just never know what is going to 
happen. 

I remember very distinctly, when I was superintendent of insur- 
ance in 1950 and thereafter, the Korean incident started. For no dis- 
cernible reason—nobody ever could figure it out—the automobile lia- 
bility experience just took a nosedive. Was it Korea? What was it? 
Nobody ever did find out, but it was a very serious situation. In 
fact, it became so serious that in my own State I granted a rate level 
increase without waiting for the relativity experience. I knew that 
the situation was such that these people had to have the increase, and 
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I gave it to them forthwith, right across the board, because there 
would be a necessary delay in developing the relativity experience, 

I do not know whether you know what relativity experience means 
but in most States, in the automobile casualty and the automobile lia. 
bility field, the State is divided into territories. New York State, for 
example, has 46 rating territories under the bureau territories. But 
when a company or a bureau gets a rate level increase, that is the over- 
all amount that is needed for the companies to make a profit. 

Now, that overall amount does not necesarily follow that every rat- 
ing territory gets the same rate increase. Some territories get a 
higher increase, some get a lower increase—based on the experience in 
the territory. That is what I mean by the relativity experience. 

So, we could not wait; we just gave itto them. This is not a scien- 
tific process by any means; and if you have been led to believe that it 
is in any way scientific, then I think perhaps there has been some mis- 
understanding. I am not a rating expert, but I think the rating 
people will agree with me that it is not a scientific process, and no one, 
despite sincere efforts over many, many years to improve the structure, 
statistically speaking—well, they have not yet reached utopia. 

Have you finished, sir? 

Mr. Pecx. Yes, thank you very much, sir. 

Mr. Boutrncer. I shall now refer to the partial subscribership pro- 
vision, with which I have had firsthand experience. In 1953, the In- 
surance Co. of North America, having previously withdrawn from the 
New York Fire Insurance Rating Organization as a subscriber for the 
dwelling classes, made rate filings for these classes of business in the 
State of New York as an independent. Its filings were supported by 
the information used by NYFIRO. NYFIRO interposed an objec- 
tion to the rate filing with the New York Insurance Department. 
There was squarely presented to the department the question of the 
right of the Insurance Co. of North America to file as an independent 
for the dwelling classes and at the same time continue as a NYFIRO 
subscriber for all of the classes of business rated by that rating or- 
ganization. ‘There was also presented for determination the right of 
the Insurance Co. of North America to support its filings by utilizing 
NYFIRO data. 

I decided that under the provisions of the New York insurance law, 
which, as I have set forth in my statement, embodies the provisions of 
the all-industry bill, it was clearly intended that the Insurance Co. 
of North America had the legal right to be a partial subscriber and 
that the statute contemplated that the company had the right to use 
NYFIRO data in support of its filing. NYFIRO reviewed by deter- 
mination in the courts, and the matter finally went all the way up to 
the Supreme Court. Certiorari was denied, and my determination 
was sustained all the way up. 

This is the first case that I know of where the partial subscriber 
provision and the use of another insurer’s supporting data was squarely 
presented, and I think you may have heard about that case from other 
people who have testified here. 

In another case, the Allstate Insurance Co. made an independent 
filing for the dwelling classes. Again, NYFIRO came in. While 
the matter was pending, I left office, due to the exigencies of the 
political scene, and my successor continued with the matter. Asa 





ee oho | 


—_ “PD 








t it 
‘is- 


C= 


ar 
y 
or 


it 
le 
18 


THE INSURANCE INDUSTRY 1807 


result of his determination, while the rate differential was changed, my 
pasic determination that they had the right to make the filing was 
upheld. 

ae in both the North America and the Allstate cases, the question 
was raised as to the right of NYFIRO to intercede in opposition to 
the filings made. While I do not believe it was the intent of the 
framers of the all-industry bills to permit competitors to attack rate 
filings made by an independent, the appellate courts of New York 
have decided without opinion that NYFIRO was an agrieved party. 

There is some question as to the interpretation of these determina- 
tions, and I think it may well be argued that the judicial determination 
that NYFIRO was an aggrieved party was limited to the facts in the 
cases before the courts. But be that as it may, I repeat what I said 
earlier, that I do not believe that as a matter of principle competitors 
should be permitted as of right to object to a rate filing. 

It is my further belief that the only persons who should have the 
right to intervene are members of the public, for it is they who pay 
the premiums, and, in appropriate cases, the insurer or rating organi- 
zation which has filed the rate and feels aggrieved in connection with 
any action taken thereon by the commissioner should have the right to 
be heard. I repeat that the responsibility for passing upon the prop- 
riety of the filing rests with the commissioner. It is his job. He needs 
no guardian of law and order in the person of a competitor of the 
insurer which has made the filing to tell him whether the filing meets 
the statutory standards. Ifthe all-industry type of bill is to remain on 
the statute books, I firmly believe that amendments should be made 
to eliminate competitors as aggrieved parties. 

Some independent partial subscribers and deviating companies have 
been faced with an inordinately large number of departmental hear- 
ings and litigated cases in various parts of the country. These hear- 
ings and cases, in many instances, have been initiated by local rating 
bureaus which have opposed the efforts of companies to compete on 
forms and rates. 

In meeting this opposition the companies have had to face the com- 
bined economic power of a group composed of a large number of their 
competitors. It has been contended by bureau representatives that in 
opposing the filings the bureaus have exercised their legal rights. 
Whether or not the opposition is grounded on a legal right, the fact 
remains that the battle is an uneven one and has resulted in assump- 
tion of powers by the rating bureaus which, I believe, were not con- 
templated by the insurance commissioners when they adopted and 
recommended the all-industry bills. 

How do we overcome this, what I might call concentration of power, 
which I have referred to as an uneven battle? I believe that it can 
be accomplished by a provision in the rating laws eliminating the 
present requirement for adherence to rate organization filings and a 
further provision prohibiting agreement among members and sub- 
scribers to adhere to filings. Additionally, the filings of an inde- 
pendent or partial subscriber should not be permitted to be subject 
to attack by competitors. 

Now, you have asked me to express some views with respect to the 
effectiveness of the all-industry rating laws, as compared with the 
laws of North Carolina and other States. 
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Mr. Cuumpris. Before you get into that, do you feel that NYFIRO, 
in a sense, is a competitor ? 

Mr. Boutrncer. I beg your pardon ? 

Mr. Cuumpris. Do you feel that NYFIRO is, in the true sense, a 
competitor? The insurance company goes in and asks for a devia- 
tion and NYFIRO comes in. Is not NYFIRO more than just one 
competing company? Does it have a special status, in view of the 
law of the State of New York? 

Mr. Bouurineer. It has a status under the law, but I do not agree 
with the principle of it. That is the point I am trying to make. Y ou 

say NYFIRO has a status as a rating organization, and you mention 
the members and the companies, and, I believe, try to draw some dis- 
tinction between the rating organization as such and its members. 

Yes; it must be agreed——w e, as lawyers, all agree—there is a dis- 
tinction in the differences of the legal entity, but, in the final analysis, 
who makes up the rating bureau? The members. Who are the memn- 
bers? The members are companies that are all competing. So when 
I talk about competitors in the same breath with the rating bureau, 
I am cutting through the legal form and getting down to ‘the com- 
petitors who may come in. 

Mr. Cuumepris. You were commissioner of insurance in the State 
of New York, and NYFIRO was a rating bureau. Do you think that 
they served a useful purpose to you, as a commissioner of insurance, 
as a rating bureau? Do they have a place in this picture that the 
statutes of New York have given it? 

Mr. Boutrnecer. I think they serve a useful purpose, definitely serve 
a useful purpose. I mentioned previously—lI believe I did; if I did 
not, I would like to say so now—for a very small company, the main- 
taining of the necessary statistical data to support a rate filing is a 
burden that a smaller company might not well be able to undertake. 
To have a rating organization that collects all of the experience for 
the majority of the companies, does all the work of collecting the 
statistics and analyzing and making the rate filings, and so forth, 
takes a burden off some of the small « companies, which I think has to 
be conceded. That is one facet of it. 

Mr. Cuumpris. What I am referring to is a useful purpose to you as 
commissioner ? 

Mr. Bouuincer. Well, so far as I am concerned, perhaps my reputa- 
tion in the insurance business was one of, rather, shall I say, complete 
independence of thought? Other people have characterized it differ- 
ently, of course. In any of these litigated matters, I do not think that 
NYFIRO gave me any help in that North America case, but I dis- 
agreed completely with their contentions. The same contentions were 

raised in that hearing as have been raised in other hearings, you have 
to have a one-rate system, everybody has to charge the same price, 
and if you do not do it, there is going to be chaos. All those ar guments 
have been repeated over and over again. I do not happen to agree 
with them, so I do not think that NYFIRO helped me in my delibera- 
tion and determination of the North America case, and I do not think 
they helped me in my deliberation of the Allstate filing that was made. 
But that is just my opinion. 

Mr. Cuumertis. There has been testimony here that once the rating 
bureau sets a recommendation for a rate, the insurance commissioners 
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of the various States almost always put a stamp of approval on it. 
There have been so very few instances where a commissioner would 
come along and set a rate different than that established by the rating 
bureau. From your testimony, I would gather that that is not the case. 

Mr. Boutincer. Well, I have not heard all of the testimony, nor 
have I seen any of the vast amount of data that I am sure must have 
been filed with your committee. I do not like to think that a public 
official, charged with the serious responsibility of passing upon rate 
filings in the public interest, would be a rubberstamp. 

Mr. Cuumpris. I agree with you. 

Mr. Boutincer. It has been said that some commissioners are a 
rubberstamp, but I have never had a bill of particulars on that. New 
York has been rather known for quite the opposite position. My 

redecessor, and, perhaps immodestly, shall I say, and I certainly 
feel that my successors, have demonstrated an independence in their 
interpretation of the New York statute, have demonstrated an inde- 
pendence of thinking and a philosophy that has run head on with 
the position of the bureau companies. But that is New York. It isa 
little, perhaps, different, from some places, but I just cannot believe 
that commissioners generally are rubberstamps. 

The fact that they do not have protracted hearings, you must remem- 
ber one thing, that New York is such a tremendously important State 
because of the tremendous volume of insurance business that is written 
in that State, that it has become somewhat of a bellwether, and is 
followed in a great many of the things that it does. But the fact that 
New York is followed in a great many respects by other States does 
not mean that those other States have abdicated their responsibilities 
and are simply rubberstamps. 

Mr. Cuumeprts. I know you by reputation. I used to be assistant 
attorney general in New Mexico, and I represented the insurance com- 
missioner in the State of New Mexico, and I know what the duties and 
responsibilities of a commissioner of insurance are. The question was 
asked here of one of the witnesses: Does the commissioner of insur- 
ance have a sufficient staff whereby he may properly evaluate the rec- 
ommendations sent to him from a rating bureau or from an advisory 
committee that furnishes material for the rating bureaus? I would 
like to have your viewpoint on that, since you have served as a com- 
missioner of insurance. 

Mr. Boutincer. Having served as special attorney to Commis- 
sioner Apadoca, maybe you can answer the question. 

I do not mean to be offensive, sir, but I mean that New Mexico is a 
small State, and while I do not know the extent of the personnel avail- 
able to Commissioner Apadoca, I have found that he is very sincere in 
his thinking as to what is to be done in the public interest. Whether 
he considers that he has adequate staff or inadequate staff, 1 am not 
prepared to say. 

Mr. Cuumpris. I would like you to answer as far as New York is 
concerned. As commissioner of insurance, did you feel that you had 
sufficient staff ? 

Mr. Boutrncer. In New York? I think that the answer to that 
would be yes, except that government, you know, has a tendency al- 
ways to want more help. I think we had and still have, in the State 
of New York, a very fine staff of technically accomplished people in 
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the rating bureau. They have a tremendous volume of work, and 
there is no doubt in my mind that they could use more examiners jn 
that department to process things, perhaps, a little faster than they 
are done at times. But New York generally expedites these things, 
and I think it has as near an adequate staff as can be said to be needed, 
and costs a great deal of money. 

Mr. Cuumpris. Thank you very much. 

Mr. Bontincer. You have asked me to express views with respect 
to the effectiveness of the all-industry laws as compared with the laws 
of North Carolina and other States. North Carolina, as you have 
heard today, has a mandatory bureau law. Under that law, companies 
may not be independent nor partial subscribers. Everybody is a mem- 
ber of the lodge. The only escape hatch is by the deviation route. [ 
have referred already to some of the deficiencies of the deviation pro- 
visions in the all-industry laws, and I listened with considerable in- 
terest to Colonel Joyner. 

Again, I suppose, we get into the question of philosophy, as to how 
you arrive at a truly competitive situation within the framework 
contemplated by the McCarran Act. It seems to me that even if the 
deviation provision is made more flexible, the mandatory bureau law 
is not basically a desirable approach to a competitive pricing system. 
I think the competitor should have the opportunity of being inde- 
pendent or being partial subscribers and for those companies that 
want to be in the bureau to be in the bureau. In other words, you 
should not delimit it. Delimiting it simply removes the scope, per- 
haps, for initiative, for ingenuity, in devising rates and forms of 
coverage. 

Now, again, I must say that such freedom does not mean freedom 
from regulation, for appropriate supervision by the commissioner 
affords ample protection to the public. 

Texas has a rating law which, for motor vehicle insurance, contains 
provisions which I think are restrictive of competitive freedom. For 
example, in lieu of an independent filing or a deviation, companies 
are limited to writing participating business. By “participating 
business,” I refer to the method of doing business under which a com- 
pany initially charges a bureau rate and at certain intervals returns a 
dividend to its policyholders based on experience. 

I might say that not all dividends that are returned are based on 
experience for the current period. This is the so-called mutual 
approach. 

I am not objecting to the mutual approach. I think it is a very 
good one, but I do not think the company should be limited to charging 
the bureau rate or a State-made rate and then return a divideed 

Senator Harr. Mr. Bohlinger, that buzzer clearly was a vote sum- 
mons. So may I anticipate a few remaining minutes and have you 
continue after a recess ? 

Mr. Boutincer. Do you want me to finish up ? 

Senator Harr. I would doubt, in view of the text, that you would 
really want to finish up in the time we have. 

Mr. Bouurncer. You want a recess, then? 

Senator Harr. I would anticipate that it would be better to finish 
after I return. I shall return as fast as I can get back. 

We shall take a recess for 15 minutes. 
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(A brief recess was taken.) 

Senator Hart. The committee will be in order. 

Commissioner, you may resume. 

Mr. Bow.incer. You have requested an expression of my views 
concerning credible support for deviation. The question of what 
constitutes adequate support for a deviation or, for that matter, a rate 
differential is not susceptible to a pat answer. In general, of course, 
the supporting information must have sufficient credibility to the end 
that the deviated or independent rate, as the case may be, meet the 
standards that rates shall neither be excessive nor inadequate. In 
arriving at the determination, a supervisory official has to examine 
the components of the rate. 

Broadly speaking, rates are divided into two parts, namely, the loss 
portion and the expense and profit portion of the premium dollar. 
Where formulas are used, the so-called permissible loss ratio is ap- 
proximately 50 percent, and the balance is for expenses and profit. 
Included in expenses are acquisition costs, taxes, bureau fees, and 
general administrative expenses. 

Using a bureau rate as the yardstick, I think there can be no question 
that if an independent or a deviating company can demonstrate that 
its expenses are lower than those used in the bureau filing, such demon- 
strated savings can be used for the benefit of its policyholders in the 
form of a lower rate. 

It has been argued by some that to permit an independent to pass 
on expense savings to the policyholder is unfair competition and that 
savings in the acquisition costs, particularly the commission paid to 
producers, is not a proper factor to support a rate differential. 

As to whether or not favorable experience on the loss side is a proper 
basis for a rate differential or a deviation presents a more difficult 
problem. With the possible exception of fees and taxes, expenses are 
susceptible of control. Losses, generally speaking, are not. While it 
is true that selective underwriting and loss control activities have an 
effect on loss experience, companies cannot normally control loss costs. 

In view of the fact that it is difficult to support differentials and 
deviations based on favorable experience, they are usually predicated 
upon expense savings. If arguments in opposition to differentials and 
deviations based on expense savings were to prevail, I think the result 
would be, in practical effect, a one-price system. I see no sound basis 
for depriving the public of the expense savings resulting from lower 
expense costs and, in appropriate cases, even giving recognition to 
favorable loss experience. 

You have invited me, if I see fit, to make recommendations for im- 
roving State rate regulation or on the question of Federal versus 
tate regulation. 

First, with your permission, I will give you my views on Federal 
versus State regulation. I am seme to regulation at the Federal 
level unless it can be demonstrated that State regulation has not been 
in the public interest. 

Concentration of power in one supervisory body can result in 
rigidity of policy which is frustrating to private enterprise. Policy 
has a tendency to become inflexible and vexatiously uniform, and can 
well be the force which stifles initiative. State supervision with its 
attendant variations is more responsive to local needs. Furthermore, 
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the differing viewpoints of State supervisors offer the opportunity for 
a more free interchange of ideas. The process, while slow and at times 
cumbersome, nevertheless is salutary. 

Throughout the Nation, there are thousands of rate filings in the 
course of a year. Ifa Federal administrative agency were compelled 
to grapple with these filings, it seems to me we would be creating a 
monster—monstrous in size as well as in cost. Furthermore, Federal 
supervision would not eliminate the need for regulation at the State 
level, for as to purely intrastate business there would still be a need 
for State supervision. By far the bulk of the insurance business writ- 
ten is local in character. In principle, heaping Federal regulation on 
State regulation, it seems to me, is neither needed nor desirable. 

I have said that I would be opposed to Federal regulation unless it 
can be demonstrated that the States have failed. I submit to you 
that the States, and the various commissioners, have done a good job. 
True, there have been problems and there have been administrative 
determinations at the State level which have vexed some people, not- 
ably in States which have interpreted the rating laws liberally in 
the interests of competition and in the development of new and 
broader forms. 

I would prefer to see more competition than we have had in the in- 
surance business, particularly in the field of fire insurance. I am 
satisfied that where it can be shown that steps should be taken to 
afford greater opportunity for competition, it will be done. From 
association with and exposure to the members of the National Associa- 
tion of Insurance Commissioners, I can assure you that they are im- 
bued with a fine sense of public responsibility. Over a long period 
of years the membership of the NAIC has acquitted itself with credit, 
and has acted in the public interest. 

And, finally, I come to suggestions for improving State rate regu- 
lation. Inthe course of my remarks, I have suggested certain changes 
in the format of the all-industry laws. If the all-industry approach 
is to continue in those States which have embraced it, I recommend 
that action be taken with respect to deviations, minority appeals, par- 
tial subscribership and aggrieved parties. If there are any other pro- 
visions of these laws which require revision in order to encourage 
competition on a sound basis, that should and will be done. In those 
States which require mandatory bureau membership, I think that 
irrespective of whether such laws contravene the intent of U.S. Public 
Law 15, consideration might well be given to amendments which will 
not only recognize but give the right to independent operation. 

In making these recommendations, I do not wish to convey to you 
the impression that I think the all-industry type of law should be 
retained. On the contrary, I think the intent of Congress in enacting 
Public Law 15 will be better implemented by the enactment of the 
so-called California type of rating law. That law recognizes the right 
of action in concert but also gives full play for independent opera- 
tion. It is more liberal than the all-industry laws insofar as adher- 
ence by members and subscribers of rating organizations to the rates 
made by a rating organization is concerned. 

As I have already stated, a member of or subscriber to a rating 
organization which makes rates in the State of California is not re- 
quired to adhere to the rate made by the bureau. So far as I know, 





comfy 
Ther 
Loot 
en 
Chie 
vencl 
been 
syste 
"Ge 
goin 
ance 
pani 
costs 
to ir 
we k 
unif 
to cl 
right 
an 1 
inter 
In 
to be 
char 
end | 
in tl 
same 
W 
with 
tive 
and 
as a 
titio 
i 
Tha 
of so 








THE INSURANCE INDUSTRY 1813 


companies have had full opportunity to compete in rates and forms. 
There has been an absence of long drawn-out departmental hearings 
and litigation, such as has been experienced in some States. Inde- 
pendents have not had to expend tremendous resources in meeting 
objections raised by their competitors. Rate wars, chaos, and insol- 
vencies due to rate inadequacies have not happened. The public has 
been well served under the California type law. A sound competitive 
system of free enterprise exists under these laws. 

Gentlemen of the committee, it is the general public which is 
going to pay, pay in the form of higher insurance rates if the insur- 
ance companies are not subject to price competition. If all com- 
panies are forced to charge the same rates, the public will pay high 
costs for its auto and fire insurance, and there will be little incentive 
to introduce new and broader forms of coverage. Competition as 
we know it will cease to exist. In some States, companies charging 
uniform rates have had the right to block other companies which seek 
to charge lower rates. This should not be so. It should not be the 
right of a competitor to object to a fair and reasonable price which 
an independent company seeks to charge. It is not in the public 
interest to permit such restrictions on competition. : 

In one State, rates are practically fixed by requiring all companies 
to belong to the various rating bureaus. In another, a company may 
charge a lower rate only by returning a portion of the premium at the 
end of the year. This is an expensive process. The net result is that 
in this State all auto insurance rates charged to the public are the 
same. Competition has been eliminated. 

When regulation of insurance was established by the Congress as 
within the province of the States, it was clearly stated that competi- 
tive rates on a sound financial basis are in the public interest. A clear 
and positive reaffirmation of this congressional intent would serve 
as a reminder to the States and to the insurance business that compe- 
tition in insurance rates and policies must be preserved. 

I want to express my appreciation to you for your kind indulgence. 
T have taken an awfully long time, but I do hope that my views will be 
of some help to the subeommittee. 

Senator Harr. Commissioner, I know they will be. We have taken 
alot of your time, and we thank you for your indulgence. 

Mr. McHuen. I have just one question with reference to your 
recommendations, Mr. Bohlinger, and particularly to implementing 
some of the general principles which you have expressed. 

Let me ask you whether or not you are familiar with the recommen- 
dations for changes in the McCarran-Ferguson Act that were submit- 
ted to this subcommittee by the Insurance Co. of North America? 

Mr. Bontrncer. In general, I am. 

Mr. McHven. Briefly, the amendment proposed by or suggested 
by the Insurance Co. of North America is— 
to accomplish the desired purpose would require that State regulation enacted 
pursuant to that act must, in order to provide exemption from the Federal anti- 
trust laws, guarantee that no insurer shall be required to adhere to uniform 
rates or policy forms or become affiliated in whole or in part with a rating bureau, 
but that every insurer shall be allowed, without procedural hindrances or delays, 
to promulgate independent rates or deviations from rating bureau rates; 

B, that insurors acting in concert through rating bureaus or otherwise shall 


not interfere through legal processes or otherwise with independent rate filings, 
deviations, or other means of competition ; 
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C, that no insuror shall be denied in any other manner the free and unrestrained 
right to take action independently of any trade organization or any other combi- 
nation of insurers. 

Do you think that such an amendment to the McCarran-Ferguson 
Act is desirable? 

Mr. Boutrncer. I suppose anything that clarifies the intent of Con- 
gress may be said to be desirable, but, Mr. McHugh, you, and of course, 
all the members of the subcommittee, as lawyers, have been faced with 
the problems, first, of drafting, but above and beyond that, the prob- 
lems of interpretation and construction. Every time you add some- 
thing additional to the law you open the door to the arguments pro 
and con as to just what the language means. Now, that is just from 
the nature of the beast. We all struggle with legislative patterns, 
and sometimes I wonder whether it ally is desirable to start tinker- 
ing with the law. 

ou take the New York insurance law. That was recodified in 
1939. It had some 500-odd sections in it. 

Senator Harr. It was recodified, you say, in 1939 ? 

Mr. Bouutincer. Yes, it had some 500-odd sections in it. I would 
say that in 20 years, since that law has been on the books, conserva- 
tively, it has been amended 100 times, and every time it is amended, 
you have the old problem, what does it mean ? 

Now, I do not say that a clarification of the declaration of con- 

ional intent through the medium of amendment to the McCarran 
ct is fruitless. But I somehow or other feel that anybody who wants 
to take the trouble really to study the history of the McCarran Act 
and the deliberations of the all-industry committee does not need any 
further blueprinting. Tome, itiscrystal-clear. All you have to read, 
in my humble opinion, if you want to get to the basic rationale and 
philosophy of the all-industry bill, is to read what is in my statement, 
which I have read to you, and this is from the joint record made by 
the committee on federal legislation and the committee on rates and 
rating organizations of the National Association of Insurance Com- 
missioners. I shall not take the time to read it again to you, but any- 
body that reads that must know, in my opinion, what Congress in- 
tended and what the commissioners wanted when they drafted those 
laws. 

Now, if you want to add some more language to the Federal law, 
maybe you are just heaping some more legislation on people to struggle 
with; I do not know. 

Mr. McHveun. Is it not true that despite this clearer intent of 
Congress, as you say, in view of the history of legislation that you have 
suggested, rate regulatory patterns in a lot of the States seem to be 
at variance with the McCarran Act? 

Mr. Bontincer. I agree. It would seem that way to me. I sup- 
pose amendment to clarify the declaration of principle would not be 
amiss, but I am not much of a one for rushing in with amendments. 

Mr. McHven. That is all, Senator. 

Senator Harr. Mr. Chumbris? 

h Cuumertis. I have no further questions, other than those I asked 
earlier. 

Mr. Peck. Mr. Chairman, I have one further question. 


Mr. Bohlinger, you suggest that cost savings are customarily the 
basis for an approved deviation. 
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Mr. Bouuincer. That is usually the situation. 

Mr. Pecx. Now, sir, do most of the State laws, to your knowledge, 
have any criteria or guideposts by which the insurance commissioner 
can evaluate these cost savings so that he can consider them in the 
proper light as they would actually affect the financial operations of 
the insurance company? Are there proper guides offered to the 
insurance commissioners ¢ 

Mr. Bouttncer. If you are talking about the mathematical guides, 
no. If youare talking about guides, generally, yes. 

Mr. Precx. Generally, yes, that is right. 

Mr. Boutrncer. There are the guides. You have one, that the 
rates shall not be inadequate, excessive, or unfairly discriminatory. 
You have the provision in the all-industry bill that the rating organi- 
zation shall take into consideration different systems of expense uti- 
lized by members. 

Now that was something designed to give some guidance. 

Mr. Peck. Would it be possible, sir, for the insurance commissioner 
of any given State to adopt some regulations, so that cost savings of 
an insurance company, would have to continue for a period of 2 or 3 
years in order to be used as the basis for a deviation, disregarding 
the cost savings over a shorter period for fear that they might be 
unique and not again repeated ? 

Mr. Bontrncer. Well, normally, the major demonstration of ex- 
pense savings is in the field of commissions. 

Now that is not something that has to be demonstrated over a long 

riod of time. May I cite an example? 

The Allstate Insurance Co. uses what in insurance parlance is called 
a decremental scale of commissions. They pay 15-percent first-year 
commission, as I understand it, and then, on the newals of the policies, 
they pay a 614-percent commission. That is a decreasing, or decre- 
mental scale. Now Allstate has been using that commission rate for 
many years. Certainly Allstate, taking that as an example and as 
an illustration, that commission expense under their method of opera- 
tion, is not susceptible to variation at all, other than—well, percentage- 
wise, it is not susceptible to change. I would like—because you 
mentioned dollar savings, I would like to say that dollar savings is 
not the measuring rod. In ratemaking, everything is done on ratios, 
percentages. As a rate decreases, let us assume the company is paying 
a 15-percent commission. Obviously, 15 percent on $100 is one thing, 
and 15 percent on $75 is another. Dollarwise, there is a difference, 
but it is still 15 percent. That is where most of the saving is dem- 
onstrated, on commission costs and acquisition expense. 

North America—I do not really know what they pay, but they pay 
a lower commission to their agents than do the bureau companies. 

So generally I would say that while I suppose some consideration 
might be given to variations in expense savings, I think that on ratios 
they do not vary. The company has a policy, and that is it, period. 

Now if the bureau companies pay, say, 25 percent customarily for 
a particular class of business—they do not pay nearly 25 percent to 
the producer now on automobile third-party liability—but whatever 
the percentage may be, if the independent traditionally pays a lower 
percentage, obviously you have an expense saving. 

Mr. Peck. I think I see what you mean. Thank you very much. 
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Mr. Rosenman. Mr. Bohlinger, I have one question. You made 
reference to the minority appeal provision of the all-industry law 
and that it has been used but once. 

Mr. Bouincer. Yes, to my knowledge, it has been used but once. 
It may have been used in situations with which I am not familiar. 

Mr. Rosenman. In the situation with which you are familiar, what 
bureau was involved ? 

Mr. Boutincer. That was the New York Fire Insurance Rating 
Organization, although it was not a rate that normally comes within 
their overall approach. That was a filing made—I do not know what 
the name of the organization was at the time, whether it was called 
the multiple location service office at the time or not. In any event, 
the filing was made and covered rating for what is known as multiple 
location risks. 

Now as the name, “multiple location risk,” implies, it means that 
the insured has many locations at which property values are at risk, 
and the four—I believe it was four of the companies in the organiza- 
tion—came in on a minority appeal. They wanted to use a different 
r That particular hearing, as a matter of fact, points up what 

have said in my prepared statement, but which I have not mentioned 
otherwise in the course of my testimony today. 

It points up that the minority appeal provision is somewhat of a 
cumbersome process. It happened that I was the deputy superin- 
tendent in the New York department at that time, who sat as the 
hearing officer, and—I have not looked at that in a long time, or even 
thought about it—but to the best of my recollection, we had about 
49 hearing days, and we sat late into the night in order to try to shorten 
the period. I think there were over 5,000 pages of testimony, and 
literally hundreds of exhibits. It was very time consuming. It was 
very costly to the companies that came in as the appellants, it was 
costly from the standpoint of the insurance department in the per- 
sonnel that had to be utilized. The minority appeals section of the 
all-industry bill is just a cumbersome one, and that multiple location 
hearing was a good example to show just exactly how cumbersome it 
is. I know they went through somewhat of a struggle in the internal 
organization before the minority group appeal. So they had to go 
through all that, and they had a staff of outstanding counsel from 
one of our largest law firms in New York, and I am sure that the cost 
of the legal fees alone to the companies was not peanuts. 

Mr. Rosenman. Then, in your opinion, this would have been pro- 
hibitive for a smaller company of the rating bureau? 

Mr. Boutrncer. I do not think a smaller company could ever have 
undertaken it. Of course, a small company would not be involved in 
this type of rating. The small companies do not write these big multi- 
ple location risks, where you have hundreds of millions of dollars of 
value at risk. 

Mr. RosenmMAN. But the unworkable part of the minority appeal 
division would work, and the appeals would have gone on? 

Mr. Bonurincer. That would all be relative, depending on the na- 


ture of the matter. But I think the fact that it has not been used 
is somewhat of a demonstration that it is cumbersome. Companies 
do not want to use it. 

Now, only recently, I think of a situation where a company could 
have used the minority appeal provision, I imagine, but instead of 
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using the minority — provision, it withdrew as a subscriber in 
territories, and then filed independently. It happens to be an auto- 
mobile liability situation, where one of our very largest companies— 
I do not know where it ranks in size, but it is up near the top—they 
could have, I think, used the minority appeal provision to get through 
this particular filing if they wanted to. They did not have to go 
through all that, so they simply withdrew as a subscriber for that 
in certain territories and made filings as independents, and they sim- 
ply shortcut this whole minority appeal business. 

Mr. Rosenman. Thank you, Mr. Bohlinger. 

Senator Harr. Again, thank you, Commissioner. 

Mr. Boutincer. Thank you, sir. 

Senator Harr We shall adjourn until 10 a.m. on Wednesday next, 
August 26. At that time, our schedule will include a number of 
State insurance commissioners, on behalf of the National Association 
of Insurance Commissioners. At that time, the chairman of the sub- 
committee, Senator Kefauver, will preside. 

(Whereupon, at 2:45 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Wednesday, August 26, 1959.) 
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WEDNESDAY, AUGUST 26, 1959 


U.S. Senate, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 :05 a.m. in the caucus 
room, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senator Kefauver (chairman). 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for the minority; Theodore T. Peck, special counsel for the 
minority; Nicholas N. Kittrie, special counsel for the minority; 
Gareth M. Neville, assistant counsel; Wilbur D. Sparks, attorney; 
Louis Rosenman, attorney; Paul S. Green, editorial director; and 
Gladys E. Montier, clerk. 

Senator Krerauver. The committee will come to order. 

We are delighted to have a number of distinguished insurance com- 
missioners and other State insurance officials with us today. I know 
from my conversations with Senator O’Mahoney—he would like very 
much to be here today and is making fine progress, I am sure all of 
you will be glad to know—and with Mr. McHugh and other mem- 
bers of the staff that the National Association of Insurance Commis- 
sioners has been most cooperative in assisting the committee and 
the staff in the preparation of questionnaires and securing other in- 
formation. 

This inquiry has been carried out with the assistance of officials of 
the association. I do want to express my appreciation for your coop- 
eration and your presence today. 

Mr. McHugh has some statements to be presented for the record. 

Mr. McHvuen. Senator, we had scheduled as one of our witnesses 
Mr. Harold Wayne, who is the general manager of the Inland Marine 
Underwriters Association and the Inland Marine Insurance Bureau. 
Because of the limitations of time and the difficulty in reaching all of 
the witnesses who were scheduled, we had to call Mr. Wayne and 
suggest that his testimony be deferred. He has asked that the state- 
ment which he has submitted to us be included in our record. I re- 
quest permission to have this statement included in the record of the 
subcommittee. 

Senator Keravuver. Without objection it will be included. 

(The document referred to and attachments will be found on 
p. 2622.) 

Mr. McHven. There were a number of exhibits attached to the 
statement. I am not sure Mr. Wayne wants those to go into the record, 
but we will check with him and see if he does. 
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Senator Keravuver. In the event he does, they will be made a part 
of our record. 

Mr. McHveu. In addition, Senator, during the course of rather 
extensive hearings we have been having on the subject of rates, rate 
regulation, and rating bureau practices, there have been a number of 
documents referred to and excerpts of these documents have been 
included in the record. These documents at the time were not for- 
mally moved as part of the record and I now request that all docu- 
ments that were so referred to be included in full as part of this 
proceeding. 

Senator Keravuver. They will be made a part of the record in the 
appropriate places. 

Mr. McHveun. In addition, Senator, a large number of documents 
were obtained by the staff of the subcommittee in the course of its 
investigation in a number of insurance organizations where files were 
examined. Because of the limitations in time, it was not possible to 
refer to most of those documents or to ask that they be included in 
the record. Therefore, I would like the chairman’s permission to go 
through these records and that those which are deemed pertinent % 
acbeiad in a special appendix which will be published and made a 
part of the official record of these proceedings. 

Senator Kerauver. That will be done. 

Mr. McHvueu. One other matter. Senator, as to the two ques- 
tionnaires which you have previously referred to that have been sub- 
mitted by the subcommittee to the State insurance commissioners, I 
would like permission to have both included in this appendix 
and to note, as you have already done, that the subcommittee and its 
staff have worked very closely with the committee on preservation of 
State regulation of the NAIC in preparing the questionnaires, in 
solving some of the difficult problems that were involved, and in 
attempting to get responses that would be useful and meaningful. 
The commissioners have offered many very useful suggestions and 
have considerably improved those questionnaires, and at the sug- 
gestion to the chairman of this subcommittee by Mr. Donald Knowl- 
ton, we have consented to an extension of time for the filing of replies 
to the second questionnaire. 

We had previously received a letter from Mr. Knowlton, Mr. Chair- 
man, asking for permission on behalf of the NAIC to make a sum- 
mary statement of the record of this proceeding at the conclusion of 
these hearings. I called Mr. Knowlton on the phone immediately 
after receiving his letter and suggested that before we had com- 
pleted these hearings, the subcommittee would like very much to hear 
from some of the selected officials in the industry who could discuss 
some of the broad rate regulatory problems that do exist. Mr. 
Knowlton arranged through his counsel, Mr. Wikler, for a confer- 
ence, at which time we did work out the details and the manner in 
which a brief summary statement on behalf of these important rate 
regulatory problems could be presented before the subcommittee. 

I believe, Mr. Wikler, you are renewing this request to have a sum- 
mary statement submitted at the conclusion of these hearings. 

Mr. Wrxuer. Yes, sir. I request that we have an extension until 
November 1 to file the overall statement on behalf of the National As- 
sociation of Insurance Commissioners. 
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Senator Keravuver. Until November 1? 

Mr. WIKtER. Yes, sir. 

Senator Keravuver. Do you think it would require that much time? 
We want to wind up this phase of the investigation and we expect to be 
working on a report long before then. 

Mr. WrKter. Except this, Senator. Of course, you appreciate that 
there are only 2 months from today to really do the job and I was only 
retained a short while ago in connection with this matter, and I am 
afraid that it may be a physical impossibility to produce the document 
within less time. 

Senator Keravver. For the record, you are Mr. Julius Wikler? 

Mr. Wreter. Yes, sir. My name is Julius S. Wikler and I am coun- 
sel to the preservation of State regulation committee of the National 
Association of Insurance Commissioners. 

Senator Kerauver. And you are former superintendent of insur- 
ance in the State of New York? 

Mr. WiKtER. Yes, sir. 

Senator Kerauver. Mr. Wikler, it would be helpful to the com- 
mittee if you could get your summary in sooner than the Ist of No- 
vember. Why don’t you aim for the date, say, of October 15, and then 
if you can furnish us portions as you complete it, that would enable 
the committee to go on with its work. 

Mr. Wixter. I will endeavor to do that, sir, but I would like to 
have an outside date for completion of the balance. 

Senator Keravuver. We will say that it should be in by October 15. 
If you run into some insurmountable difficulty, we will discuss the 
matter further with you. 

Mr. Wr«ter. Thank you, sir. 

At this time I would also like to make this request. In the event 
any question is asked of any of the commissioners who are about to 
testify and they do not have the specific information at the time the 
question is asked, that they be permitted to file a written statement 
answering the question in detail or supplemented by additional docu- 
mentary evidence. 

Senator Kerauver. We always follow that practice. 

Mr. Wrxter. Thank you, sir. 

Senator Keravuver. Our first witness is Paul A. Hammel, insurance 
commissioner of Nevada, and president of the National Association 
of Insurance Commissioners. 

Mr. Hammel, we are delighted to have you with us. 

We have listed as witnesses, in addition to Mr. Hammel, Commis- 
sioner Knowlton of New Hampshire, Commissioner Parker of Vir- 
ginia, Commissioner McConnell of California, and Commissioner 
Smith of Pennsylvania. 

Are there others here, Mr. Hammel, whom you would like to intro- 
duce in addition ? 

Mr. Hammnet. I will ask Mr. Wikler to introduce them, sir. 

Mr. Wr«ter. Right here we have the deputy commissioner of in- 
surance of the State of Virginia, Mr. Courtenay Warner Harris, and 
the commissioner of Virginia, Mr. T. Nelson Parker; Mr. Donald 
Knowlton, commissioner of the State of New Hampshire; Harry 
Smith, commissioner of the State of Delaware; Joseph Gerber, com- 
missioner of the State of Illinois; Mr. Beardsley, the deputy in 
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charge of fire rating of the State of Illinois; Mr. Louis Baine, an at- 
torney for the Louisiana department; Commissioner McConnell of 
California; Charles Walsh, counsel of Pennsylvania; Mr. Frank 
Smith, commissioner of the State of Pennsylvania; Mr. William Fox, 
deputy commissioner of the State of Pennsylvania; Mr. Samuel Can- 
tor, first deputy superintendent of insurance of the State of New 
York; Mr. Newell Alford, deputy commissioner of the State of New 
York; Mr. Lawrence Stern, deputy commissioner of the State of 
New Jersey; Mr. McClellan, deputy commissioner of the State of 
Louisiana. I think we have Mr. Hunt, commissioner of the State of 
Oklahoma. We have the former commissioner of the State of Wis- 
consin, Mr. Paul Rogan. Mr. Robert Dineen, former commissioner 
of the State of New York; Mr. Frank Harrington, former commis- 
sioner of the State of Massachusetts; Spaulding Sauthall, former com- 
missioner of the State of Kentucky; Robert Allen, attorney for the 
commissioner of Oklahoma; deputy commissioner of Delaware, 
George Bunt. 

I think that includes 

Senator Kerauver. We are certainly flattered that so many com- 
missioners, deputy commissioners, and attorneys for commissioners 
have come to es with us today. We have listed five officials as wit- 
nesses. If any of you other gentlemen have any observations that 
you wish to make, we will be glad to give you a chance to testify. 

Mr. Wrxter. I understood from Mr. McHugh, Mr. Chairman, that 
if a question were asked of a particular commissioner who may be 
sitting up at this desk, that for particular technical reasons it may 
be passed on to one of the other commissioners sitting in the back 
here, and if that would be satisfactory to the subcommittee 

Senator Kerauver. That would be satisfactory. 

Mr. Wreter. Thank you, sir. 

Senator Kerauver. Mr. Hammel, you have a prepared statement? 

Mr. Hamme.. Yes, I do, Senator. 

Senator Kerauver. All right, sir. 

First, Mr. Hammel, tell us something about your background and 
how long you have been commissioner of insurance. You don’t seem 
to cover that in your statement. 








STATEMENT OF PAUL A. HAMMEL, INSURANCE COMMISSIONER 
OF NEVADA, AND PRESIDENT OF NATIONAL ASSOCIATION OF 
INSURANCE COMMISSIONERS 


Mr. Hammnet. I have been commissioner of the State of Nevada 
since January 1951. I have been connected with the insurance busi- 
ness approximately 27 years. 

Senator Kerauver. How are you selected as commissioner of in- 
surance ? 

Mr. Hamme. Appointed by the Governor, sir. 

Senator Kerauver. And confirmed by the Senate? 

Mr. Hamme. No, sir. 

Senator Kerauver. You don’t have the rule in Nevada. 

Mr. Hamoet. No, sir. 

Senator Keravver. All right, sir, you may proceed. 
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Mr. Hammet. I have had the pleasure and distinction of serving 
under both Republican and Democratic Governors. 

Senator Keravuver. That is a bipartisan position you are in. 

Mr. Hamme.. I hope so. 

Senator Krerauver. How long have you been president of the Na- 
tional Association of Insurance Commissioners 2 

Mr. Hamne.. I was elected temporary president last January and 
permanently last June to serve the period June 1959 to June 1960. 

Senator Kerauver. Are commissioners of all of the States members 
of this association ? 

Mr. Hamme. Yes, sir. We have the States and various territories. 
We have honorary members, including the superintendents of the 
Provinces of Canada, the Philippine Islands, and Guam. Puerto Rico 
is a member of our association, the District of Columbia, and all the 
States. 

Senator Kerauver. How many members do you have? 

Mr. Hamme. Including honorary members, 65. 

Senator Keravuver. What isan honorary member ? 

Mr. Hammex. Those who do not have the privilege of voting, such 
as the superintendents of the Provinces of Canada. 

Senator Kerauver. And you have members in Alaska and Hawaii? 

Mr. Hammnet. Yes, sir. The Honorable Kam Tai Lee of Hawaii 
is active in our association, as is the Honorable Ross Duncan of Alaska. 

Senator Kerauver. How often do you meet? 

Mr. Hamme.. Twice a year. 

Senator Keravuver. What is the purpose of the association ? 

Mr. Hamnet. The purpose of the association is to assist each other 
and the various States in promulgation of uniform laws and methods 
of handling the various problems that all of us occasionally run into. 
as well as to preserve to the States the right of regulation of insurance. 

Senator Keravuver. To exchange experiences and 

Mr. Hamme. Administration of our respective laws. 

Senator Keravver. All right, sir. You proceed with your state- 
ment as you wish. 

Mr. WIKLER. Just one correction, sir. 

As to the times of meeting, we formally meet twice a year at con- 
vention but we have many committee meetings during the year. Most 
of the association is divided into committees and subcommittees that 
perform work in between convention periods and report at convention 
time. So that the members of the national association do meet very 
frequently during the course of the year for committee work. 

Senator Kerauver. Mr. Hammel, do you have a list of the com- 
mittees of the national association ? 

Mr. Hammett. I have, in my briefcase, sir. 

Senator Keravuver. It will be filed for the record. 

All right, Mr. Hammel, you may proceed. 

Mr. Hamme. Some 14 years have elapsed since the 79th Congress 
enacted Public Law 15 preserving the power of the several States to 
regulate and tax the business of insurance and it is fitting and proper 
that the Congress should now appraise the effectiveness of this 
stewardship. It would be both foolish and futile for me to assert 
that our system of State regulation has reached perfection, that no 
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problems exist, and that no further improvement or progress in statu- 
tory or administrative techniques at the State level may be expected, 
No agency can make such a claim—Federal, State, or local. To argue 
that we are perfect is to concede that we are static, for imperfection 
is an attribute of growth, of change, indeed of progress itself. 

It appears to me that the issue before us today is not, Is State super- 
vision of insurance a perfect instrument? But rather, Has State 
supervision demonstrated that it is, with increasing effectiveness, 
vigor, and imagination, performing its job as a guardian and trustee 
of the public interest? Has genuine and substantial progress been 
made during these 14 years to preserve the financial stability of insur- 
ance companies, to guarantee the integrity and competence of those 
engaged in the business, and to provide a greater measure of protec- 
tion and service to the insuring public? Do the long-recognized 
advantages of government at a State level, with its responsiveness to 
the needs of its citizens and its adaptability to local custom, habit, and 
economic organization, have validity in the business of insurance? 

Has our system of State regulation shown itself to be sufficiently 
flexible to accommodate to new ideas and new methods devised by this 
dynamic industry so that better products and better service to the 
public have resulted? Has State supervision been sufficiently resolute 
to hold the line on matters of basic principle and equity? Has State 
supervision encouraged and fostered reasonable competition while at 
the same time preserving the necessary features of cooperative rate- 
making? Has the National Association of Insurance Commissioners 

rovided an effective instrument for the development of uniform legis- 
ation and other forms of interstate cooperation. 

Gentlemen, if these are the yardsticks by which State supervision 
is to be measured, then I have no doubt that the record will demon- 
strate that State supervision of insurance has met the challenge of 
Public Law 15 with an overwhelming degree of success. 

Each year has seen substantial improvement in the caliber of State 
supervision and much of this improvement can be attributed to the 
collective activities of the supervising officials and their staffs through 
the medium of the National Association of Insurance Commissioners. 
Numerous model bills have been drafted, regulations devised, investi- 
gations initiated, reports and surveys prepared, and information 
exchanged. 

To mention but a few, the NAIC model uniform rate-regulatory 
laws which permit cooperative ratemaking by means of licensed rating 
organizations and which preserve the right to compete and the right 
of companies to make deviation and independent filings have been 
passed ie a large number of our States and territories. The wide 
range of rates, coverages, services, and methods of merchandising 
available to the insurance buyer today in both personal and property 
insurance lines provides ample proof of the existence of healthy 
competition. 

Unfair trade practices, including misleading advertising, have 
been banned in most States through the passage of the NAIC Uni- 
form Unfair Trade Practices Act and rules governing advertisements 
of accident and sickness insurance. In this connection, the right of 

the States to regulate accident and sickness advertising has been up- 
held in several decisions of the courts. 
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Much progress has been made in eliminating unfair discrimina- 
tion, rebating, and tie-in sales. The NAIC model bill for the regu- 
lation of credit life and accident and health insurance, while it does 
not represent the ultimate in regulation, has made a good start in 
the right direction and steps are currently being taken to strengthen 
and improve this bill. This measure, or similar legislation designed 
to cope with the problems of insurance sold in conjunction with in- 
stallment sales and loans, has become law in a number of States. 

The model Unauthorized Insurers Service of Process Act now per- 
mits the resident of a State to obtain a judgment against an unauthor- 
ized insurer domiciled in another State without the necessity of filing 
suit in the jurisdiction of the authorized insurer. Most States have 
incorporated this bill into their insurance codes and it should go far 
in curbing some of the malpractices of unscrupulous mail order 
insurers. 

The commissioners have moved forward in the area of policy pro- 
visions with the development of a model uniform accident and sick- 
ness policy provisions law, a measure which has also gained wide 
approval in State legislatures. . 

In 1957, the NAIC drafted a code of ethical practices for welfare 
funds and a number of States have already adopted this code in sub- 
stantially the same form. 

Gentlemen, the American insurance industry today meets higher 
standards of solvency, provides a far wider range of personal and 
property protection at a fair price, conforms to considerably more 
scrupulous standards of business conduct, and offers more opportunity 
for healthy competition than it did 14 years ago. The regulation 
of this business has been strengthened by new and more comprehen- 
sive statutes, better supervisory techniques, expanded department 
staffs, and improved caliber of personnel. 

I have addressed my comments to the developments of the past 14 
years. However, insurance supervision in America is over 100 years 
old and the growth of its scope and effectiveness has been a continuous 
process. We are proud of our entire record of accomplishment and 
we invite your criticism and comment because we feel that construc- 
tive criticism can only result in still further opportunities to improve 
our system of regulation and to serve the millions of policyholders of 
our Nation. 

Senator Kerauver. Thank you very much, Mr. Hammel, for a very 
fine summary of what you have been doing and what you expect to 
do in the future. 

Mr. McHugh, do you have some questions ? 

Mr. McHueu. Senator, I think that in the main we can defer the 
questions until some of the other commissioners have testified on 
some of the same general problems. However, inasmuch as Mr. 
Hammel is the chief official of the NAIC at this time, there are a 
couple of broad general questions that I would like to have his 
views on. 

Mr. Hammel, as you probably know, there have been a number of 
witnesses who have come before this subcommittee to testify concern- 
ing the operation of various rate regulatory laws. Some of these wit- 
nesses have been very critical of the manner in which these laws have 
operated, in fact, to stifle or to discourage competition in the setting 
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of rates. The Insurance Co. of North America suggested an amend. 
ment to the McCarran Act. I would like to read it to you and ask 
your opinion concerning this proposed change in the act. 

On page 47 of the statement submitted on behalf of the Insurance 
Co. of North America, this language appears: 

An appropriate amendment to the McCarran-Ferguson Act to accomplish the 
desired purpose would require that State regulation enacted pursuant to that 
act must, in order to provide exemption from the Federal antitrust laws, guaran- 
tee (a) that no insurer shall be required to adhere to uniform rates or policy 
forms or to become affiliated in whole or in part with a rating bureau, but that 
every insurer shall be allowed without procedural interference or delays to pro- 
mulgate independent rates or deviations from rating bureau rates; (0b) that 
insurers acting in concert through rating bureaus or otherwise shall not inter. 
fere through legal processes or otherwise with independent rate filings, devia- 
tions, or any other means of competition ; and (c) that no insurer shall be denied 
in any other manner the free and unrestrained right to take action independent 
of any trade organization or other combination of insurers. 

I wonder if you would give the subcommittee the benefit of your 
views on that proposal. 

Mr. Hamme . I would disapprove of it. 

In the first place, if I understood the wording of the recommenda- 
tion correctly, it would eliminate any control at State level or any 
other place. 

Mr. McHveu. I’m sorry, I missed that. It would eliminate what? 

Mr. Hamme. It would eliminate control at State level or any other 
type of control, either of policy forms or rates or anything else. We 
would have the same condition that existed back 50 years ago. 

Mr. McHueu. Just let me suggest the portion of the recommenda. 
tion, then, that the proponent of this resolution was most concerned 
with, and that is to amend the McCarran-Ferguson Act so that the 
exemption from the antitrust laws shall not apply if the State laws 
contain a provision which requires adherence to a rating bureau, mak- 
ing it mandatory for all insurers to be members of a rating bureau, 
and to agree to be bound by the rates that are filed by that organi- 
zation. 

Mr. Hamnet. Our law does not, Mr. McHugh. I can’t speak for 
the States that have laws of that type. I believe they have repre- 
sentatives here who would be very happy to discuss that question. 
But in Nevada they do not have to be a member or a subscriber to a 
rating bureau. 

Mr. Cuumeris. Mr. Hammel, so that the record can be clear, from 
your answer I don’t really believe you understand the import of that 
amendment. 

Senator Kerauver. The suggested amendment. 

Mr. Cuumerts. The suggested amendment that was read by Mr. 
McHugh. You may desire to ask counsel, who might be more familiar 
with the amendment, or answer it at a later time. 

Mr. Wixter. We shall be happy to cover that in our submission. 

Senator Kerauver. Let us clarify this matter. The intention of 
Congress was to give to the States the regulatory power but to preserve 
to the Federal Government the right to regulate in those areas where 
the States did not effectively operate. This proposed amendment was 
suggested for the purpose of making a little more explicit the responsi- 
bility of the States and what this insurance company thought was the 
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intention of Congress. The idea is to make it possible to have more 
competition and more independent filings and more deviations. . 

Mr. Wrxter. I would like to call this to your attention, sir. This 
so-called proposed amendment presupposes the nonexistence of dev ia- 
tions and independent filings throughout the country. This is con- 
trary to fact. A run had been made of a number of deviations that 
are currently in existence and over 5,900 deviations currently exist in 
the various States and territories of this country, including inde- 

endent filings. 

I would also like to call your attention to the fact that during the 
period of 1948 there were only some 900-odd deviations then existing, 
so we find that an increase of approximately 500 percent in the num- 
ber of deviations and independent filings has taken place. 

Senator Keravuver. I think, Mr. Wikler, that you still probably 
don’t understand the intention of this proposed amendment. The 
amendment, as I understand it, proposes to enable a company to file 
independently without having to go through the deviation system 
that is provided for in most State laws. Is that the intention of the 
amendment, Mr. McHugh ? : 

Mr. McHvueu. Yes. That certainly summarizes one of the provi- 
sions contained in it. I think that underlying the proposal is the 
understanding, of course, that rate laws do provide for deviation. 
But the objection is raised to the coercion feature that is contained 
in any State law which, according to the proponents, is contrary to 
the intention of Congress when it enacted the McCarran Act, the pur- 
pose being to permit companies, as Senator Kefauver suggests, to set 
their own rates independently of a bureau, not be required to be mem- 
bers of bureaus, when in fact that insurer concludes that that bureau 
has no service which it needs or wants to pay for. 

Mr. Hamme. By far the majority of the States permit that now, 
Mr. McHugh. There are exceptions and we have the Honorable 
T. Nelson Parker here from Virginia who has a law similar to yours 
in the District of Columbia. I know he is going to discuss that sub- 
ject. I would rather refer the question to him. 

Mr. McHvueu. Well, I understand 

Mr. Hammne.. I certainly wouldn’t make a recommendation to the 
Legislature of Virginia that I don’t think their law is satisfactory. 
If they are happy with it, it certainly is none of my business. 

Mr. McHueu. As you are an official of the National Association of 
Insurance Commissioners, where you have the prime responsibility 
with reference to the kinds of rate regulatory laws which best serve 
the Nation, and since this Congress is now considering what kind of 
a rate regulatory scheme best serves the public, we had hoped the 
National Association would be able to give some enlightenment to the 
subcommittee. 

Mr. Hammet. We have appointed a special committee to make a 
study for that very purpose, Mr. McHugh. 

Mr. McHven. This subcommittee is in process ? 

Mr. Hamne. It hasn’t started yet. It was just appointed in June. 
It will be working on it for some period of time. 

_ Mr. McHueu. Let me ask you, with reference to the model all- 
industry rate regulatory law which I believe in substance applies 
In your State, is that correct 
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Mr. Hamme. Yes, sir. 

Mr. McHven, Whether or not you would have any recommenda- 
tion to make, any suggestions based upon your own experience for 
improving that law. 

Mr. Ham™en. At the present time I wouldn’t make any recom- 
mendations, sir. I really prefer to wait until our committee has had 
an opportunity of studying all the laws and comes up with its report. 
It rather ill behooves the commissioner of Nevada to tell California, 
Virginia, or Congress that their law in the District of Columbia is 
not proper. 

Mr. McHven. I am just suggesting whether or not you have any 
views for this committee toward improving the kind of law that 
operates in your State. 

Mr. Hamnet. I think our law operates very satisfactorily. I can 
see no need at the present time of any change. 

Mr. McHveu. And you are satisfied that the all-industry law as 
it operates in Nevada guarantees the maximum amount of competition 
consistent with the public interest ? 

Mr. Hamme. Very definitely. 

Mr. McHven. You think there is no need for any revisions or any 
improvements in that law? 

Mr. Hamnet. I see no need for any at the present time. 

Mr. McHuen. Do I understand you are confining your remarks 
now to the operation of the law in the State of Nevada? 

Mr. Hamwnen. That is correct. 

Senator Keravver. Any other brief questions of Mr. Hammel? 

Thank you very much, Mr. Hammel. 

Mr. Wrxter. I would like to call to your attention, Senator, that as 
Mr. Hammel has stated, the National Association of Insurance Com- 
missioners at its June convention designated a committee to make a 
complete study of this entire rating area for the purposes of review 
and submission to the next conv ention so that those questions that are 
currently raised are going to be the area of a complete study on behalf 
of the entire Association as to its operation in all States. 

I might further add that the New York State Legislature has ap- 
pointed a joint legislative committee to review this area and it is 
currently reviewing the entire rating article. 

Senator Keravver. What State is that? 

Mr. Writer. New York State. 

Senator Krravver. I am glad to hear that, and I think a study by 
your association of this problem would be very much in the public 
interest. 

Mr. Wreter. Thank you, sir. 

I would also like to make this statement. Before Commissioner 
Hammel testified, I told you of the various operations of the com- 
mittees of the association. The national association is also broken 
down into six zones, each zone having its own chairman and these 
zones in turn hold regular meetings at which members of the technical 
staff are invited to discuss mutual problems within a given area. So 
that although the commissioners as a whole may not meet more than 
twice a year, these zone meetings do take place during the course of 
the year to discuss various areas and problems arising in that partic- 
ular zone. 
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Senator Kerauver. We have, I take it, Mr. McHugh, the breakdown 
of the zones and the chairmen of the various zones ? 

Mr. McHvueu. Yes. That is in the subcommittee’s files, Senator. 

Senator Kerauver. We will put that in the record. 

(The material referred to may be found on p. —.) 

Senator Keravuver. All right. Thank you, Mr. Hammel. 

Mr. Peck, you wanted to ask Mr. Wikler a question ? 

Mr. Peck. Mr. Wikler, just a few moments ago you mentioned 
several thousand deviations. Do we assume correctly that you re- 
ferred to deviations or independent filings of fire insurance rates 
only ? 

Mr. Writer. If you will allow me to refer to my source material, 
I think I will be able to answer your question. 

In New York State there were 75 deviations from the fire rate bureau 
filings and that was as of July 20, 1959. 

Senator Keravver. Isthat for the year 1959 ? 

Mr. Wreter. As of that date, sir. There were then in existence 75 
deviations. 

Senator Keravuver. Since when? 

Mr. Wr«kter. Well, this could go back for any length of time, sir, 
but there were in existence at that period 75. Now, they could have 
been deviations that have been in existence for years. 

Senator Kerauver. That doesn’t sound like many to me. 

Mr. WrKteErR. Well, it may not sound like many, but 

Senator KerAauver. What is the volume of business that these 
represent, 10 percent, 20 percent? What percentage of the total? 

Mr. Wr«ter. If I recall 

Senator Keravuver. In fire and allied lines. 

Mr. Writer. If I recall the figures that were submitted to Mr. Mc- 
Hugh by the New York Insurance Department, I think that the vol- 
ume of business done by deviators and independent filers within the 
State of New York in the fire area and allied lines constitutes ap- 
proximately 25 percent of the business done within the State. 

Senator Kerauver. I understand it was less than 20 percent. 

Mr. Wr«ter. I think you have the figures, Mr. McHugh, that were 
handed to you by Mr. Cantor. 

Senator Kerauver. You are counsel, Mr. Wikler. You were super- 
intendent of insurance in New York. 

Mr. Wrxter. My impression is it is nearer to the neighborhood of 
25 percent. 

Mr. McHueu. We don’t have the document with us. My impres- 
sion is that it was closer to 20 percent, and my recollection is the figure 
of 20 percent includes the volume of business done by mutual 
companies. 

r. Wreter. Yes, sir. When you talk of deviations or differences 
from automobile rates, you include the mutual companies. 

Mr. McHvuen. These mutual rates were not necessarily less than 
manual rates. We have no reason to believe that the majority of the 
mutual business listed in that figure was not business done at bureau 
rates from which companies subsequently paid dividends. 

Mr. Wrxter. It could be both, as deviators or as participating 
companies. 
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Senator Kerauver. Do any of your commissioners know what 

ercentage of the business in fire and allied lines is on a deviated 

asis? I mean less than bureau rates? 

Mr. Hammen. Ours for 1956 is the only statistics I can give you 
accurately. It was 22 percent. 

Senator Keravuver. Does that represent mutual writings, too? 

Mr. Hamme. Yes, sir. 

Senator Kerauver. That may or may not be less than the bureau 
rates? 

Mr. Hamwnet. That is right. 

Senator Krerauver. I am trying to get the percentage of fire and 
allied business on a deviated basis, less than bureau rates. We are 
told it is less than one-half of 1 percent in North Carolina. 

Mr. Wreter. Well, North Carolina has a mandatory rating bureau 
and operates differently. 

Senator Kerauver. Are you suggesting that we have less com- 
petition in mandatory bureau States ? 

Mr. Wrxter. No, sir; you may have deviations there. 

Senator Kerauver. You mean one-half of 1 percent deviation 
represents competition ? 

r. Wreter. I am not familiar with the percentage, sir, but the 
figures that were submitted to Mr. McHugh were figures—now, he 
recalls in the neighborhood of 20 percent but I must respectfully call 
to your attention that those were 1957 figures, and since 1957 this is 
steadily on the increase. I would suggest 

Senator Keravuver. I would think, Mr. Wikler, that you gentlemen 
would have current figures. This is a very important matter. 

Mr. Writer. This is a very voluminous business, sir, and if I had 
all the figures of all the companies on my finger tips, I would be a 
walking encyclopedia with no other information. 

Senator Kerauver. This is the most important single piece of in- 
formation that we are trying to get; that is, under the system that the 
States have adopted, is there real competition? Is he public getting 
the benefit of competition? How do we know if you don’t have the 
figures ? 

Mr. Wrst ter. Sir, that is one of the questions I intend to answer 
very fully in the statement that is going to be submitted to the sub- 
committee. 

Senator Krrauver. I am surprised you don’t have the information 
now, Mr. Wikler. 

Mr. Gerser. Senator, I am Mr. Gerber, director of insurance, State 
of Illinois. 

Senator Kerauver. Maybe you can do better for us. 

Mr. Gerser. I might suggest that the questionnaire submitted to the 
States gives all of that information. I happen to have a copy of ours 
here and the question requested was what percentage was written at 
full bureau rates. 

Now, in our State, the last figures indicate that that was 73.5, and 
the second question was, percent written at less than full bureau rates, 
dividends, deviating and independent companies. That represents a 
figure of 26.5. That is the Illinois figure. 

Senator Kerauver. Does that represent full mutual writings? 

Mr. Gerser. I would assume that you are making a comparison 
between the bureau rates. 
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Senator Kerauver. And those less than bureau. 

Mr. Grerser. Yes,sir. And lessthan bureau. That would be as per 
your request in this questionnaire, it is dividend, deviating, and inde- 
pendent companies. Now the mutuals that operate on a dividend basis 
would, of course, be part of this 26.5. 

Senator Kerauver. Take the mutuals out. How much do you have 
left ? 

Mr. Gerser. I could not answer that because that wasn’t asked of 
us and it would be something we would have to break down again. 

Senator Krrauver. Have you found out what part of the mutual 
business is actually written at less than bureau rates 4 

Mr. Gerser. Not in this questionnaire, but we could 

Senator Krerauver. Can you get it for us? 

Mr. Gersver. Yes. It can be gotten. 

Senator Kerauver. Will you get it and furnish it to the committee ? 

Mr. Genrer. Yes, sir. 

(The material referred to may be found on p. 4837.) 

Senator Kerauver. Thank you. This is for Illinois? 

Mr. GerBer. Yes, sir. 

Senator Keravver. Allright. We thank you. 

I think, Mr. Hammel, this would be a very good inquiry for your 
association tomake. Would you find out for the whole country, for all 
the States, how much of the volume of business in fire and allied lines, 
and also other classes of insurance is written at less than bureau rates? 
I think that is information the public would like to have. It cer- 
tainly would be helpful to Congress in determining whether the way 
you are operating is fostering, or permits, real competition. Would 
you undertake that for us? . 

Mr. Hammet. We would be very happy to, sir. 

Senator Kerauver. Also would you find out whether the mutual 
companies are writing at bureau rates, and how much of their writing 
is at less than bureau rates, so that we will know how much competition 
there is. 

When do you think we could have some report from your association 
on this? 

Mr. Hamme. We will try to have that ready to submit with the 
brief that we hope to present by not later than the 15th of October, 
the 1st of November. 

Senator Kerauver. By October 15 or the 1st of November? 

Mr. Hammen. We will try to, sir. That is a pretty large task, 
however. Each department will have to dig that information out. 

(The material referred to may be found on p. 4837.) 

Senator Krerauver. I must say we have had an awfully hard time 
getting the answer to this question from individual commissioners. 

Mr. Hamme. The information requested was not requested to be 
broken down that way. If it had been requested that way, you would 
have had it that way. 

Mr. McHueun. This, of course, was one of the prime thrusts right 
at the beginning, Senator, and we did work with the preservation 
of State regulation committee of the National Association of Insurance 
Commissioners on this. We had originally requested this information 
to be submitted in a much broader form and at that time the com- 
missioners indicated the information either wasn’t available or couldnt 
be obtained. I believe we worked out after considerable discussion 
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some method of getting it on a restricted basis. My recollection now 
is that we had agreed to get it merely for one line or class just for 
a 1-year period, and I believe even then the commissioners had indi- 
cated they were doubtful whether or not that could be done. 

However, I think the questionnaire was submitted in that form. 
There is no question that it would be much more useful, for our 
purposes, if we could show for a 5-year period so that we could get 
some opportunity to examine what the trends are and just what the 
figures would show on all of the major classes of insurance for the 
5-year period as to the volume of business being done at less than 
bureau rates, whether by way of deviation, independent filings, or by 
mutual companies. 

Mr. Wr«ter. If you are interested in that sort of thing, I have some 
information here with respect to four leading independent writers in 
the automobile field and I would like to call this kind of statistic 
to your attention, sir, if that is the area at which you are driving. 

For example, State Farm Mutual in 1946 had a premium volume 
of $60 million. I am leaving off the thousands. In 1957 they had 
increased to $318 million, which shows an overall increase of 422 

ercent. 

Allstate had a premium volume of $15 million, and increased to $264 
million, with an overall increase of 1,615 percent. 

Nationwide Insurance Co. had a premium volume in 1946 in the 
automobile field of $18 million and increased to $110 million, showing 
an overall increase of 495 percent. And then Farmers Insurers Ex- 
change of Los Angeles had a premium volume in 1946 of $16 million 
and increased to $92 million in 1957, showing an overall increase of 
451 percent. 

Now that is balanced against the general average of all other 
companies who only had an increase of 311 percent, clearly demon- 
strating that these independent filers have enjoyed a vast increase 
over the average. 

Senator Kerauver. Mr. Wikler, the testimony before the committee 
is that there is generally competition, and very active competition, in 
the automobile insurance business, which is what you have just read. 
But what we are interested in particularly is fire and allied lines. 
This is the place where the question arises as to whether there is a type 
of regulation that is fostering competition. 

Mr. Wrxter. I would like to call to your attention, sir, that the two 
types of fields are vastly different. When you speak of fire, you are 
speaking of an operation that contains 690 subdivisions of classifica- 
tions, and it is necessary they should be a member of the bureau in 
order to obtain that kind of information and statistical data to have 
any kind of a credible base. 

Senator Kerauver. Mr. Wikler, do you think there is sufficient 
competition in fire and allied lines ? 

Mr. Wik ter. I think that there is currently ; yes, sir. 

Senator Kerauver. Do you think there is in these mandatory bureau 
States? 

Mr. Wr«ter. I think that the mandatory bureau States, as you will 
hear explained by Commissioner Parker, have developed a technique 
of permission of deviation in their State and similar States that does 
permit for freedom of competition. 
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Senator Keravver. Well, then, we are not going to expect from you 
any recommendations for greater competition. 4 

Mr. Wrxter. I wouldn't say that, sir. I think you are prejudging. 

Senator Kerauver. If you are satisfied with what is going on now, 
I wouldn’t think you would be apt to make a recommendation to in- 
crease competition. 

Mr. Wixter. You know, Senator, there are several ways of treating 
the same problem. We have in this country 50 States now, and there 
are generally three approaches to the problem. Mr. McHugh likes to 
refer to one group as the restrictive area, those with mandatory bu- 
reaus, and he refers to the California type as the liberal area, and then 
in the center the all-industry group. 

Now these are three approaches to the same problem. Each of these 
legislatures in their wisdom has devised this mechanism for their peo- 
ple. Now you are asking me to state whether or not in my opinion 
these legislatures are wrong or should review their laws. I don’t 
think that is my function, sir. 

Senator Kerauver. Why shouldn’t the NAIC be in a position to tell 
us what system is best ? 

Mr. Wrxter. Well, if you are talking of NAIC, I would like to read 
something to you that NAIC has put on the record in 1946 with respect 
to that very area and the NAIC has not changed its position in this 
particular area. The NAIC has long been on record as favoring full 
opportunity for independent competitive action and deviation under 
State regulation. Its position was made abundantly clear when the 
all-industry model rate regulatory bills were drafted under the aus- 
pices of the association in 1946. 

Thus, in addition to recognizing the obligation imposed upon the 
States by Public Law 15 of firmly and effectively regulating rate 
bureaus, and I refer you to proceedings in 1946, pages 121 and 122, 125, 
and 369—the NAIC took the position with respect to the model rate 
laws, and I am quoting now from proceedings of the NAIC in 1946, 
page 367: 

In drafting these bills it was recognized that many companies desire to take 
independent action. It was recognized that uniformity, while authorized, should 
not be mandatory, thereby preserving freedom of action upon the part of those 
who desire to take independent action. 

The purpose clause of the model bills likewise expresses the interest 
of the NAIC in preserving competitive opportunities, it is stated, and 
again I quote from proceedings of 1946, pages 397, 398, and 410: 

The purpose of this act is to promote the public welfare by regulating in- 
surance rates to the end that they shall not be excessive, inadequate, or un- 
fairly discriminatory, and to authorize and regulate cooperative action among 
insurers in ratemaking and in other matters within——— 

Senator Kerauver. How long is that document you are going to 
read from, Mr. Wikler? 

Mr. WiKter. It all depends on what you are interested in, sir. 

Senator Kerauver. Do we have it, Mr. McHugh? 

Mr. Wr«ter. I don’t think Mr. McHugh has a copy of what I am 
reading from. 

Senator Kerauver. Suppose we make it a part of the record at this 
point. I don’t want to take up all the morning having it read. 

(The material referred to may be found on p. 4661.) 
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Mr. WrKxEr. It will appear in our regular statement. These happen 
to be the source material notes of the proceedings—— 

Senator Kerauver. If the NAIC thinks the all-industry law is the 
best law and provides the best method of operation, why hasn’t it 
done something about getting it adopted ? 

Mr. Wix ter. Sir, they have done a tremendous amount of work 
and it is currently the law in the majority of the States of the Union. 

Senator Keravuver. Then I take it you think that is the best course 
that the States ought to follow, Mr. Wikler? 

Mr. WrxKter. I say to you, sir, that it has been demonstrated that 
this has worked in the public interest and, as everything else, after a 
lapse of time, it should be reviewed and studied again to determine 
if it has any defects and should be amended. That course of study is 


now being undertaken by the national association to determine whether 
it should be amended. 


Senator Keravver. All right. 
Commissioner Knowlton, you are the next witness. You are the 


insurance commissioner of the State of New Hampshire. How long 
have you been commissioner ? 


STATEMENT OF DONALD KNOWLTON, INSURANCE COMMISSIONER 
OF NEW HAMPSHIRE 


Mr. Know ton. I have been commissioner since June 1943. 

Senator Kerauver. Have you been commissioner under Democratic 
Governors as well as Republicans? 

Mr. Know.ton. Not in New Hampshire, Senator. 

Senator Kerauver. Since 1943? 

Mr. Knowtron. Yes, sir. 

Senator Keravuver. What did you do before that time? 

Mr. Knowtron. I practiced law. 

Senator Krerauver. So you have a legal background, not an insur- 
ance background ? 

Mr. Knowtron. That is correct. 

Senator Kerauver. You were president, I believe, of the NAIC for 
a period ¢ 

Mr. Knowtrton. Yes. 

Senator Keravuver. You say in your statement that you were 
president in 1954-55. You have had a great deal of experience as 
insurance commissioner and in the insurance business. I want to say 


from my own personal experience that I think you have a very fine 
State in New Hampshire. 


Mr. Knowtron. Thank you, sir. 

Senator Keravver. I have been up there several times. 

_ Mr. Knowtron. I know. The citizens of the State enjoyed meet- 
ing you. 

Senator Keravver. They are very intelligent people. 

Suppose you go on with your statement. 

Mr. Knowtron. My name is Donald Knowlton, and I am the 
insurance commissioner of the State of New Hampshire. I am pres- 
ently chairman of the preservation of State regulation committee of 
the National Association of Insurance Commissioners and a mem- 
ber of the executive committee of that body. I was president of 
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the association during the period 1954 to 1955. This statement is 
confined to certain areas of the subject of regulation of rates and 
rating bureaus which I understand the committee is interested in 
at this time and upon which it would like to get the views of an 
insurance commissioner. 

I have been the insurance commissioner of the State of New Hamp- 
shire for the past 16 years, and naturally am familiar with the details 
of insurance supervision as it affects my State. On a broad basis, 
I am familiar with many problems that have confronted the insur- 
ance industry and the regulatory authorities across the Nation be- 
cause of my affiliation with the National Association of Insurance 
Commissioners and its various committees. However, my remarks 
today are my personal opinions and are confined to the happenings 
within the State of New Hampshire with which I am most familiar. 

In order to understand the background of this subject, itis nec- 
essary to realize that for a period of approximately 75 years, the 
system of doing an insurance business was not deemed to be inter- 
state commerce. It is only with the advent of the SEUA decision, 
in which it was determined by the Supreme Court of the United 
States that the insurance business was commerce and when conducted 
across State lines was interstate commerce and thus subject to Federal 
statutes, that it was necesary to reexamine and ae a system 
of State regulation of rates. With the advent of the McCarran Act, 
the National Association of Insurance Commissioners made every 
effort to arrive at model legislation which would most effectively 
regulate rates. This group of bills has come to be known as the model 
all-industry rate regulatory laws. The State of New Hampshire 
was one of the many States that adopted these laws, and today they 
are the method and pattern by which rates are regulated within the 
State of New Hampshire. 

Before I begin my discussion, I would respectfully call your atten- 
tion to the statement made by Chief Justice Stone in his dissenting 
opinion in the Southeastern Underwriters case, in which he said : 

Its action (meaning the action of the majority of the Court) in now overturn- 
ing the precedents of 75 years governing a business of such volume and of such 
wide ramifications, cannot fail to be the occasion for loosing a flood of litigation 
and of legislation, State and National, in order to establish a new boundary be- 
tween State and National power, raising questions which cannot be answered for 
years to come, during which a great business and the regulatory officers of every 
State must be harassed by all the doubts and difficulties inseparable from a 
realinement of the distribution of power in our Federal system. 

The train of events that has followed has shown the insight of 
Justice Stone into the problems that confront the industry. 

Mr. McHvueu. Mr. Knowlton, with reference to your quotation of 
the dissenting opinion of Justice Stone, wouldn’t you say that in the 
long run the SEU A decision and its consequences, the resulting Mc- 
Carran Act, have really been beneficial for the insurance industry ? 

Mr. KnowtrTon. Yes. 

Mr. McHven. So that the consequences which Justice Stone sug- 
gested in terms of ultimate disruption and inconvenience have been 
outweighed by the benefits which have flowed from that case ? 

Mr. Knowtron. I think so. 

Senator Krravver. I take it you mean that after the Southeastern 
Underwriters decision and with the passage of the McCarran-Fergu- 
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son Act, the States were put on their mettle. They knew then they 

had to do a good job, and the commissioners knew they had to have 
ood regulation; otherwise it might be taken back by the Federal 

 tenainan eery Is that what you mean? 

Mr. Knowtron. They were very conscious of that, yes. 

Senator Keravuver. All right,sir. Goon. 

Mr. Knowtron. The fundamental purpose of rate regulation un- 
der the rating laws is to see that the price charged the public for in- 
surance is adequate to preserve the financial stability of the companies, 
shall not be excessive, and that there shall not be unfair discrimina- 
tion between policyholders. It is my belief that rate regulation within 
the concept of the model all-industry rate regulatory laws has accom- 
plished these purposes and has been in the public interest. An exami- 
nation of the results on a nationwide basis indicates that in the past 5 
years by no means have the rates been excessive. The following table 
indicates that during the past 5 years the companies as a whole in the 
fire end of the insurance business have sustained an underwriting loss 
of 1.3 percent. 

And then rather than read the whole table—— 

Senator Keravuver. Yes. We will let that be copied into the record. 

Mr. Knowtron. Thank you, sir. 

(The table referred to is as follows :) 


Underwriting profit and loss of store fire insurance business for 5 years ending 
Dec. 31, 1958 


{Dollar figures in thousands] 








| 
Underwriting 


Losses | Loss Expenses pene 




















| 

| 

Premiums 

earned incurred ratio | incurred | ratio | 
| | Profit | Loss 
an —" = . | = | | —_ — 

te de ict a ls mektealil $4, 167,618 | $2, 530, 820 60.7 | $1,711, 860 41.1 | ($75, 062) | (1.8) 
ES TT 4p * ---| 3, 918, 412 2, 503, 564 63.9 1, 617, 093 | 41.3 (202, 245) | (5. 2) 
Re taceaak hon occemcapel (ah eee 2, 268, 608 62.6 1, 524, 335 42.0 | (166, 929) (4. 6) 
Ne ot eter ee --| 3, 557, 633 | 1, 985, 753 55.8 1, 491, 771 41.9 | 80, 109 | 2.3 
a ae ....--| 3,376,629 1, 891, 595 56.0 1, 362, 934 40.4 122, 100 | 3.6 
Total.____- — | 18, 646, 308 11, 180, 340 60. 0 | 7, 707, 993 | 41.3 | 242, 027 | (1.3) 





Source: Spectator, Fire Index. 


I believe that as a whole, insurance commissioners are extremely 
sensitive to public opinion with respect to rates and make a con- 
scientious effort to determine that rates are reasonable. Modern 
methods of classifying risks and keeping detailed statistical records 
with reference to the experience under such classifications has in my 
opinion prevented unfair discrimination as between risks of the same 
class, and here again as to these objectives of the rating laws, regula- 
tion has been effective. Regulation by the individual States has been 
particularly effective in recognizing local conditions and territorial 
experience to the end that no policyholder is penalized by varying 
conditions in other communities. 

Your attention should be called to the fact that most of these rate 
regulatory laws have been on the statute books only 11 or 12 years, and 
it was necessary to set up new rating departments in many States to 
administer them. Experience with the practical problems arising by 
virtue of the provisions in these laws and experience in operating the 
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rating departments has accumulated gradually. It has disclosed areas 
in which it may be desirable to reexamine provisions of the statutes. 
An example of what I mean may be cited in the case of the handling 
of rates and filings under multiple-line contracts, which were not in 
the stage of development 12 years ago as they are today. The com- 
missioners have recognized the desirability of a review of the rating 
laws, as demonstrated by the action taken at the June 1959 meeting 
of the National Association of Insurance Commissioners when they 
directed a study of the subject be made by a committee of the 
association. 

In my opinion and within the State of New Hampshire, the model 
all-industry rating laws have been effective in preventing monopolies 
and permitting fair competition within the industry. I do know that 
as far as my State is concerned, we have accepted a wide variety of 
independent filings and deviations from bureau filings by their sub- 
scribers. No bureau has opposed deviations filed by its members or 
subscribers, and no litigation with respect to rates has been instituted. 
Certainly as far as New Hampshire is concerned, free competition 
has existed and no company has a monopoly on the fire business. 
From my knowledge countrywide, this situation exists generally. I 
have no personal knowledge with respect to the charges made before 
this subcommittee that the independents and deviators have been 
harassed in their efforts to have competitive rates approved in certain 
instances in particular States. 

Senator Kerauver. Mr. Knowlton, while you were president of the 
NAIC and chairman of the executive committee—you are now a mem- 
ber of the executive committee—at the meetings of the commissioners, 
was the matter discussed about the efforts of independents to get 
deviations in other States and the difficulty they were having doing so? 

Mr. Know tron. I don’t recall, Senator, that that was ever discussed 
at a meeting at which I was present. 

Senator Keravuver. Didn’t you discuss the litigation that has been 
brought by some of the independents, for instance, now pending, I 
believe, in the State of New York? 

Mr. Knowrton. Yes. The question of litigation was discussed. 

Senator Krerauver. There is a fight over partial subscribership in 
New York. So you do have knowledge, then, with respect to the 
charges made before this subcommittee, that independents and devia- 
tors have been frustrated, at least, in their efforts to get deviation rates 
in some instances ? 

Mr. Know ron. I have testified that the litigation was discussed, 
but not in the sense of harassment or interference. It was discussed 
more in the nature of an attempt to find an interpretation of the 
provisions of the laws under which we were operating. 

Mr. McHveu. On that point, sir, I wonder if I may ask Mr. Know]l- 
ton, with reference to the partial subscribership fight, would you sug- 
gest that the purpose was to get clarification of the ambiguous provi- 
sions of law as far as your own State is concerned? Do you have any 
doubt that the all-industry law would permit partial subscribership ? 

Mr. Knowiton. No. No. Iam sure it seal and should. 

Mr. McHueun. Are you telling the subcommittee that you think that 
the purpose of bringing that litigation in New York was to test an 
ambiguous provision of the law, or was it, in fact, designed to prevent 
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a system of selling insurance which was going to threaten the price 
structure of the bureau companies ? 

Mr. Knowuton. You are asking me to describe the motives. I don’t 
know what the motives were. 

Mr. McHueu. You were certainly quite familiar when the fight was 
going on at that time, and, having an intimate knowledge of the indus- 
try, I think it would be important if you could enlighten the committee 
as to just what was involved in that type of litigation. 

Mr. Knowtton. You mean the New York litigation ? 

Mr. McHven. Yes. 

Mr K.nowtron. I don’t think I can do that, Mr. McHugh. I am 
not sufficiently familiar with it. 

Mr. McHveu. You do understand that companies have come before 
the subcommittee and have testified that there has been harassing lLiti- 
gation and there have been many roadblocks thrown in their way in 
the administrative process. Specifically, they have charged that the 
opposition on the principle of partial subscribership was intended to 
and designed to prevent real rate competition. Do you have any 
opinions on that? 

Mr. Knowurton. I understand those charges have been made and— 
let me say this: It seems to me that we are witnessing at the present 
time an attempt by independents, deviators, and bureau companies to 
preserve and improve their situation in connection with the insur- 
ance market. I believe that there is now a struggle going on to get 
insurance business within these lines, and it is only natural. 

Mr. McHveun. Do you think that is desirable? 

Mr. Knowtron. Yes; I do. I think the bureau companies would 
like to preserve their proportion of the market and the independents 
and deviators would like to get at least their fair share of the market. 

Now, that being so, I can’t help but feel that some of the charges 
that were made before this committee were a result of that kind of 
a struggle. You would naturally expect that if there was any way 
for a particular group of companies to benefit themselves by virtue 
of an interpretation of the rating laws they would like to take advan- 
tage of that to get the share of the market to which they think they 
are entitled. 

Now, I really feel that those charges, as far as I know, have been 
exaggerated and that there has been no real harassment. At least I 
am not aware of any. I think the cases that were litigated as far 
as I know were cases in which the litigants had a right to a court 
interpretation. Perhaps that is a lawyer’s slant but that is the way 
I felt about it at the time and that is the way I still feel. 

Senator Keravver. All right, sir. You go on with your statement. 

Mr. Knowtron. I did notice, however, that even those who made 
such charges thought well enough of State regulation of rates to tell 
this committee that they preferred that system to Federal regulation. 
I think the best demonstration of the fact that here has been vigorous 
competition in the business and that no one company or group of com- 
panies has any monopoly is the tremendous growth of the independent 
companies. Such growth would not be possible if the rating laws 
were as restrictive or their administration as severe as alleged. For 
example, of 1,200 fire and casualty companies listed in Best’s, 343 
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companies were organized since 1946. One further example of the 
growth of premium writings of independent companies is as follows: 
In 1944 the direct writers in 18 States wrote $3,518,000 of insurance 
premiums on business other than third party liability insurance and 
automobile finance business. In 1954 the same direct writers in the 
same lines wrote $43,774,000 of insurance premiums. This repre- 
sented an increase of 1,114 percent. I am sure your staff is familiar 
with the substantial increase in premium writings of independent 
companies in the past 14 years. 

Mr. McHvueu. Mr. Knowlton, I notice you direct your comments 
at the increase in the number of companies and volume of business 
done by the independents in the fire and casualty fields. As you know, 
the testimony before this subcommittee has been that the restrictions, 
if any, which exist occur in the field of fire and allied lines. As com- 
missioner of New Hampshire and as an active member of the NAIC, 
would you say that the independent companies and the companies 
which are selling at deviated rates have had the same amount of 
success in the fire and allied business as they have had in the casualty ? 

Mr. Knowtton. I cannot give you any figures but I would say 
they had a less proportion of increase, but that is due, I believe, to 
the fact that they came lately into the fire business. In the first of 
their operations they concentrated on automobiles, and I would guess 
that you would find that rate of increase would approximate in a 
number of years the same proportion that is shown in the other 
lines. 

Mr. McHwueu. Mr. Knowlton, would you tell this committee that 
you think there is the same degree of competition, the same freedom 
to innovate, in the fire and allied business as exists in the casualty 
or automobile field ? 

Mr. Knowtron. Oh, I think so, yes. 

Mr. McHveun. You don’t think that there are any more restrictions 
placed upon independent companies or deviating companies in the fire 
and allied business than may exist in the automobile or other lines of 
casualty insurance. 

Mr. Knowtton. I am not aware of any. 

Mr. McHveu. So that you are telling the subcommittee as far as 
you are concerned there is free and unrestricted competition in the 
fire and allied lines business. 

Mr. Knowtron. I am pondering your word “unrestrictive.” If 
you use it in the sense I think you do, my answer would be “Yes.” 

Mr. McHven. I appreciate we are obviously not speaking of un- 
restricted competition in the sense that the Sherman Act contemplates 
it. But you say, you have the same degree of competition, in your 
opinion, the same freedom to move, the same freedom to change on 
rates and forms in fire and allied lines as you have in other lines of 
casualty insurance, including automobile insurance ? 

Mr. Knowtron. With one possible exception. When you include 
forms, many of the States have a standard form of fire policy, as you 
know. That is adopted by State statute in many States. Of course, 
there is no freedom to deviate as to those forms of policies. 

Mr. McHvex. Do you think that this has had any restrictive effect 
upon competition ? 








1840 THE INSURANCE INDUSTRY 

Mr. Knowtron. The use of a standard form fire policy? No, sir. 
There are many, as you know, varieties of coverage added by endorse- 
ment. 

Mr. McHvuen. Do you want to continue, Mr. Knowlton? 

Mr. Know tron. Yes, sir. 

The present functions of the rating bureaus are essential to the 
sound administration of the rating laws. I do not see how it would 
be possible to make a sound judgment on the questions of whether 
rates were adequate but not excessive unless you had an organization 
collecting and correlating the experience on the numerous risks, 
There are many other functions which I believe are essential in order 
to determine a rate; the coverage to which the rate applies must also 
be accurately defined. This is a very important function of the 
rating bureaus. 

It is also true that the establishment of classifications of hazard and 
the determination of the territorial areas to which they apply is essen- 
tial to the determination of a rate. In order that the statistics for the 
establishment of a base rate may be meaningful, a reasonable and uni- 
form statistical plan must be established so that the experience of 
individual companies may be properly allocated. It is also desirable 
that rating bureaus establish a procedure whereby the actual use of 
the rates by individual companies may be audited. It would be al- 
most an impossible task for supervisory officials to thoroughly check 
the use of rates by individual companies. If this is done by a rating 
bureau under supervision by the State departments, a vast duplica- 
tion of work is eliminated. 

Mr. Cuumpris. At that point, Mr. Knowlton, what is your pro- 
cedure as commissioner of insurance when a rating bureau issues a 
rate? Do you have a sufficient staff to properly evaluate that rate 
and see that it is in the best. interests of the public in your State? 

Mr. Knowtton. I would like a larger staff. Our procedure is to 
study the rate filing, invite the officials of the rating bureau in, discuss 
and check the statistics, and confer with them on the question of 
whether some changes should be made or revisions be made in the 
rate filing, and try to work out between our department and the rating 
bureau a fair rate level. 

Mr. Cuumeris. I can understand what you are pointing to, but 
what I would like to have information on is whether the insurance 
department of a State—and I don’t mean any specific State but gen- 
erally—is sufficiently staffed to cope with this voluminous material 
that the rating bureau has before it and which they use to arrive at 
their designated rates, so that the public will be fully protected ? 

Mr. Knowtron. That is a eae question to answer. Some of the 
departments, like New York, have a large staff and some, like New 
Hampshire, have a small staff. 

Mr. Cuumpris. Let us put it this way. Is the procedure such 
that whenever the rating bureau establishes a rate, that is it? You 
have no way of controverting it, whether it is the best possible rate 
for the protection of the public? 

Mr. Knowuron. Oh, no, of course not. 

Mr. Cuumeris. Supposing you elaborate on that point. I don’t 
think we have had enough information on that point so far as just 
what the responsibility of the insurance department in the respective 
States is as to the rate established by the rating bureau. 
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Mr. Knowtton. Well, ratemaking in concert without the benefit 
of enabling legislation is illegal. Now, the rating laws and Public 
Law 15 were designed to permit ratemaking in concert under the 
supervision of the rating departments, the supervisory officials. We 
have a definite obligation. 

Now, when a rate is filed, it is carefully studied. And then we 
ask for further statistics if we think it is necessary. And then we 
confer with the rating bureaus and we check their formulas. 

It is pretty hard to describe to you a uniform procedure because 
obviously the way you would treat one rate and the way you would 
treat another must differ. 

See if I can illustrate. If we had a rate filing in New Hampshire 
dealing with the liability insurance for hospitals—which we know of 
our own knowledge the rate is very inadequate; hospitals can’t buy 
insurance, companies don’t want to sell it—and it indicates a reason- 
able, in our mind, request for an additional rate, that sort of thing 
we wouldn’t give the concentrated study that we would give, for 
instance, to a fire rate on farms. You would go from one situation to 
another. Fire rate on farms, for instance, I hired actuarial experts, 
rating men outside of my department. I thought it was a very 
important matter and went into it very thoroughly. I think in 
administering the rating laws you must allow for some exercise of 
judgment and discretion on behalf of an insurance commissioner to 
try to get the best kind of a rate for the public that he can. 

Mr. Cuumpris. My point was this: We have had testimony as 
to these various associations that are in an advisory capacity. Then 
we have had much testimony as to people who work with rating 
bureaus and representatives of rating bureaus as to their practices and 
procedures in getting this information and working toward the estab- 
lishment of rates, especially in the fire field. 

What I wanted to get from you is what your procedure is in this 
picture also, and I think that you have answered the question. I 
don’t know whether you feel that you have answered it fully, but this 
is for the record. I mean, you are here to give us as much information 
as possible, and if you feel that you have fully answered the question, 
I won’t prolong the issue any further. 

Mr. Knowtron. I can’t think of anything more I might say. 

Senator Krerauver. All right. Suppose you proceed, Mr. Knowl- 
ton. 

Mr. Know.ton. Yes, sir. 

I have heard it said and have read where some have suggested that 
the rating bureaus should only be permitted to collect statistics and 
establish a pure premium. In the fire business, this is sometimes re- 
ferred to as a burning ratio. The suggestion is that after the pure 

remium is established, each company be permitted to file its own 

nal premium rate based on the pure premium plus an amount to 
compensate the individual company for its expense of doing busi- 
neess, as distinguished from the amount necessary to pay losses. This 
concept is a complete change in the basic philosophy of rate regula- 
tion as it now exists and has existed, and before any valid opinion 


could be formed a complete study would be necessary to properly 
evaluate this proposal. Such a study has not been made since the 
SEUA decision. When this suggestion was propounded, a number of 
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arguments against the establishment of such a system were made. A 
few of these arguments are as follows: 

1. It would involve the establishment by each individual company 
of its own expense ratio, which would vary considerably and pre- 
sumably result in a large variety of different rates to the confusion 
of the public. 

2. With the exception of a few large companies, the expense ex- 
perience of a single company would not be credible due to its limited 
volume of business and its exposure to variable temporary local 
conditions. 

Mr. McHveu. Mr. Knowlton, with reference to the No. 1 criticism, 
would it be your opinion that different rates create confusion to the 
public ? 

Mr. Knowtron. I think that would depend, Mr. McHugh, on how 
many different rates you had. 

Mr. McHveu. Isn’t it true that different rates frequently bring 
about a very healthy situation in terms of more active competition ? 

Mr. Know tron. Oh, certainly. But I was looking—I think the 
statement there is based upon perhaps the ridiculous—obviously if 
you have a thousand companies and a thousand different rates, you 
would get in a situation of chaos. 

Mr. McHvueun. Is that a logical possibility in our system of free 
competition? If you have competition, as long as competition is ac- 
tive and vigorous, doesn’t that pretty well set what the local rates 
would be so that you are not serious when you are speaking of a pos- 
sibility of a thousand different kinds of rates? 

Mr. Knowtton. No. I was giving an exaggerated example. 

Mr. McHveun. I notice you suggest here that in order to deter- 
mine whether or not this pure premium concept has any validity, it 
would have to have a very careful study since it does represent a sub- 
stantial departure from the regular method of rate regulation. But 
would it be your view that such a situation of determining rates is 
technically impossible ? 

Mr. Knowtton. Well, I tried to carefully say in the statement that 
I was reciting these arguments against it, not that they were my own 
arguments. Now, you ask whether it would be technically impossible. 
I don’t know enough about it to say. At the minute I can see no 
reason technically to prevent it. 

Mr. McHvueu. Thank you. 

Mr. Peck. Mr. Knowlton, let us go back to this pure premium 
system. If there were a pure premium, and then using that pre- 
mium, individual insurance companies, let us say 10, would charge a 
rate based upon such premiums plus enough to cover their operating 
expenses so that there might at the beginning be 10 different rates 
for the same coverage, is it not more than likely that within a short 
time those rates would all be just about the same? Wouldn’t the low- 
est rate appeal to insurance buyers who want the same coverage ? 

Mr. Knowtron. No. I don’t see how they could all be the same. 
I appreciate that competition indicates they should be, but bear in 
mad that when you have companies with different expense ratios, 


you find that the small company can’t possibly compete with the large 
company and that company must necessarily, if it does business on 
that basis, charge a larger rate than a big company who has perhaps 
the more modern machinery and pays less agents’ commission. 
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I don’t think the rates would level off. 

Mr. Peck. Certainly if insurance was sold by brokerage firms where 
a broker could sell the insurance of any underwriter, would not a 
client of such a broker request, and in fact demand and receive, the 
lowest cost coverage available ¢ 

Mr. KNowtron. I would expect so. 

Mr. Peck. The companies which would, because of high operating 
costs, necessarily apply a higher figure to the pure premium and 
therefore come up with a higher rate, would possibly go out of business. 

Mr. Knowtron. That might be a result, particularly of a small 
company. 

Mr. Peck. That is what I had in mind, sir. 

Senator Kerauver. Proceed, Mr. Knowlton. 

Mr. Knowtron. Thank you. 

8. The preparation of a rate filing and all its supporting infor- 
mation is a large and technical undertaking which only a few com- 
panies are equipped to do. 

4. It would be practically impossible for a supervisory official to 
examine and investigate a vast number of varying rates and com- 
pliance therewith. 

5. Even if the supervisory problem could be overcome, it would be 
difficult for agents to get a sufficient understanding of the variety of 
rates to permit them to properly advise purchasers, and it would be 
impossible for the public to understand and distinguish between such 
a variety of filings. 

The rating bureaus are under the supervision of the supervisory 
officials of the respective States and subject to examination of such 
bureaus by such officials. To my knowledge, the fire-rating bureaus 
have not become so powerful that they control the price at which the 
coverage is sold and dominate the member and subscriber companies. 
If this were true, certainly the experience that I have tabulated on page 
3 of this statement would show a completely different result. The 
results demonstrate beyond any question that the bureaus do not 
control the price at which this coverage is sold. I am not aware of any 
instance in the State of New Hampshire where the fire-rating bureau 
has attempted to discourage the filing of deviating rates by its members 
or subscribers. Such deviations wherever justified have been allowed 
by the department, and there has been no occasion in which the bureau 
has asked to be heard in opposition. I repeat that independent rate 
filings have been made and approved without interference by the 
bureau, and no litigation has been instituted. 

I am aware that testimony has been presented to this committee of 
instances where it is claimed or alleged that bureaus have opposed de- 
viations and/or independent filings and sought to litigate questions 
relative to the manner and procedure of making deviated and/or 
independent filings. The model rating laws give a rating organization 
the right to be heard in opposition to the filing of a deviated rate and 
also provide for the waiver of the right to such a hearing. The ques- 
tion as to whether a rating bureau per se is an aggrieved party and 
entitled to be heard in opposition has been the subject of litigation in 
the State of New York, and it was only last month that the court of 
appeals finally decided this issue in favor of the rating bureaus, 
affirming their right to be an aggrieved party in such a proceeding. 
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The cases that have arisen as a result of the rating laws seem to me to 
raise serious questions involving the interpretation of the rating laws 
which the litigants were entitled to have answered. After all, these 
laws are comparatively new and until evaluated and judicially deter- 
mined cannot be truthfully said to have finality. I recall to this sub- 
committee that statement made by Justice Stone which I quoted 
earlier in my statement. I have been surprised that during the 12 
years in which the model laws have been in effect, more litigation has 
not been brought up to clarify the terminology of these laws. We are 
indeed fortunate in having proceeded with the transition with a mini- 
mum of difficulty, even though progress has been slow. Some mem- 
bers of industry have testified before this subcommittee that the liti- 
gation that has ensued has constituted harassment and coercive tactics 
on the part of the bureaus. 

Although it is difficult to determine the motives behind litigation 
and indeed virtually impossible, as a lawyer I can see the need and 
desirability of such actions to obtain judicial clarification of the 
statutes. 

Mr. McHueun. Mr. Knowlton, I notice you state the rating organi- 
zations under the model rating law have been recognized as aggrieved 
parties and have a right to be heard. This issue has apparently been 
resolved, at least in part, in favor of the rating organizations on this 
question by the appellate division of the New York courts. 

Would you tell the subcommittee why, as a matter of public policy, 
we should permit competitors or combination of competitors to appear 
in opposition to lower rate filings? What public policy is served by 
such a scheme ? 

Mr. Knowtron. If I may give you my personal opinion, I have con- 
siderable reservation about giving a bureau as a matter of right under 
the law the right to be heard as an aggrieved party. I do Te, how- 
ever, personally that in many cases it os aid the commissioner in 
his determination of rate filings to hear from the bureau. After all, 
the commissioner 

Mr. McHvueu. Isn’t that an entirely different problem? Doesn’t the 
commissioner have the right at any time in the course of a proceeding 
where he deems it necessary to solicit the aid of the bureau ? 

Mr. KNowtton. You mean as a matter of right ? 

Mr. McHueu. Doesn’t the commissioner have the right—if he 
thinks that information is available by the bureaus, that it would be 
helpful for him in his determination—to obtain that information, to 
call the bureau in and ask it to give him such aid and assistance ? 

Mr. Knowtton. Oh yes, yes. 

Mr. McHvueu. This is a considerably different problem than the 
right which exists under the law where the bureau has a right to 
be an aggrieved party in these proceedings and to lodge its objection 
formally against these lower rate filings. 

Mr. Knowtron. I have expressed my personal reservation about 
that. I am aware, however, that there is a difference of opinion 
among commissioners. So the best I can do is tell you how I feel. 

Senator Keravuver. Do you think most of them agree with you or 
with the position of giving the bureau the right as a matter of law to 
intervene as an aggrieved party against a deviation ? 

Mr. Know ron. I really don’t know, Senator. 
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Senator Keravuver. You haven’t taken a poll ? 

Mr. Know.ron. No. 

Senator Krerauver. What would be your guess? Maybe that is 
something you will find out for us. 

Mr. Knowurton. Oh, that certainly will be one of the areas of study 
before our committee. Yes. 

Senator Kerrauver. Have the courts generally held, in line with 
the New York appellate court decision, that they do have the right 
as a matter of law under this all-industry law to come in as an ag- 
grieved party to oppose a deviation ? 

Mr. Knowtron. That New York decision is the only one I know 
of. Are there others ? 

Mr. Wrixter. There is another case pending 

Senator Kreravuver. Is that the court of appeals ? 

Mr. Wrxter. The court of appeals affirmed without opinion an 
opinion, a ruling of the appellate division of the State of New York. 
There is another case pending now 

Senator Keravuver. The court of appeals is the highest court in 
New York. 

Mr. Wrster. Correct, sir. Another case is pending now that we 
hope will throw greater clarification on that very issue, and we trust 
an opinion will be forthcoming this fall. 

Senator Keravuver. Do you draw a distinction between the rating 
bureau coming in as an aggrieved party to oppose the deviation and 
a competitor company coming in as an aggrieved party ? 

Mr. Knowtton. I don’t think that a competitor company has any 
right to be heard. 

Senator Krravuver. If a competitor company has no right to be 
heard, why should the organization of competitor companies have a 
right to be heard ? 

Mr. Know ton. I have expressed myself on that, Senator. I have 
some doubt as to whether that right should be given. 

Senator Keravuver. You don’t think any competitor should come 
in and be heard in opposition, singly or in concert ? 

Mr. KNow.Ton. No: I don’t. 

Senator Keravuver. All right, sir. Thank you for your opinion. 

Counsel, how do you feel about this ? 

Mr. Wixter. Well, I would like to call to your attention that it 
was a New York opinion that was overruled by the court of appeals. 
The New York department felt that the rating bureau was not an 
aggrieved party under the law. 

Senator Kerauver. I was asking you how you felt about it. Do 
you agree with Mr. Knowlton ? 

Mr. Wixuer. I happen to be special counsel to the joint legislative 
committee that is reviewing the entire rating article and I would like 
to refrain from passing a personal opinion as to how I would like to 
see that law amended because I don’t think it is fair at this time when 
we are going through these series of hearings to give you my personal 
opinion as to what the net result should be after we finish the hearings. 

Senator Keravver. It is this problem we are confronted with here. 
I won’t press you for your personal opinion at this time. 

Mr. Wrxter. You see, before—— 

Senator Keravver. Maybe you can give it to us later on. 
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Mr. WriKteEr. I would be very happy to. You see, you asked me— 
and I would like to clear this up in your own mind—lI said generally 
these laws as operated in the United States have been in the public 
interest. I did not express my own personal opinion wherein cer- 
tain factors of of the all-industry bill should be modified, rectified, or 
amended. Those areas I am reserving and have refused to—not re- 
fused, but I have refrained from expressing an opinion because I do 
have certain personal opinions with respect to several areas. This 
is one of them. 

Senator Keravuver. You are going to give us those opinions in your 
report of October 15? 

Mr. Wrster. I don’t—this has nothing to do with the national as- 
sociation. I necessarily, when I write that document, will reflect the 
opinion of the national association and not the New York Legisla- 
ture, nor as myself as an individual. 

Senator Kerauver. Then we will get the opinion of the NAIC on 
these questions, is that correct ? 

Mr. Wrxter. Yes, sir. 

Senator Keravver. All right, sir. You proceed. 

Mr. Knowtron. The model rating laws give the supervisory of- 
ficial power to demand and obtain additional evidence and supporting 
data to check statistics and computations. In modern times when most 
rates have been on the increase, there is a compelling reason 
which commissioners cannot ignore to see that rates are as reasonable 
as possible, and that is the power of public opinion. Here again, I call 
your attention to the tabulation that appears on page 3 of my state- 
ment. Thus, the inferences that may have been given to this sub- 
committee that the bureaus have completely dominated this entire area 
are not in accordance with the facts. 

Mr. Cuumerts. Mr. Knowlton, at that point, that was the line of 
questioning that I was driving at when I asked you those questions 
earlier as to what staff you had and how you evaluated the findings of 
the rating bureau. I see you finally brought it out at this point. 

Mr. Knowtron. Yes, sir. 

The statement that I have presented to the subcommittee is limited 
solely to the matters with reference to rates and rating organizations 
which I understand the committee is interested in at this time. Gen- 
erally speaking, I personally believe in the system of ratemaking by 
bureaus under the supervision of the insurance department of the 
respective States and subject to departmental disapproval, with, of 
course, the right to deviate from its filings and the preservation of 
the right of independent companies to make their own filings. This 
I believe will insure reasonable competition and be in the public 
interest. If the present study and investigation by the National 
Association of Insurance Commissioners discloses the need for revi- 
sions to the model bills, I am sure such revisions will be made in due 
course in the respective States. 

Thank you. 

Senator Krerauver. Mr. Knowlton, I thank you very much, sir. 

Do you have any questions to ask, Mr. McHugh ? 

Mr. McHvuaeu. I do have a few questions, Senator, but inasmuch as 
the noon hour is drawing nigh and I think you are anxious to get 
away, I don’t think we can dispose of them in the remaining 3 min- 
utes. I think it would be best to recess now. 
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Senator Kerauver. May I inquire what is the convenience of you 
gentlemen who will appear next? 

Mr. Knowrron. At your pleasure, sir. 

Senator Krerauver. We have a meeting this afternoon, and I as- 
sume we will finish. But if we do not finish this afternoon, can some 
of you stay over? 

Mr. Wrxter. I trust the remaining witnesses, if we resume this 
afternoon, that we will be able to complete the session. 

Mr. Parker. Will the committee certainly grant me the indulgence 
of hearing me this afternoon? I would hate to have to come back. 

Senator Kerauver. Yes, Mr. Parker. You are the next witness, so 
you will be heard this afternoon. 

We will stand in recess until 2 o’clock this afternoon. 

(Whereupon, at 12 noon the subcommittee recessed to reconvene at 
2 p.m. the same day.) 

AFTERNOON SESSION 


Senator Kerauver. In discussion with counsel, we have decided 
probably the most expeditious way to handle the hearing this after- 
noon would be to have the remaining three witnesses read their 
statements, and then we will all sit around and we will ask questions 
of any one of you that we wish; maybe one commissioner would like 
to answer one question, and so on. 

So we will excuse you now, Mr. Knowlton. 

Mr. Knowtton. Thank you. 

Senator Kerauver. Mr. Parker, will you come around, sir? 

Mr. Parker. I want to ask that my rate man be allowed to sit here 
with me. 

Senator Kerauver. Yes, sir. Let us identify him, then, for the 
record. 

Mr. Parker. It is Mr. Courtenay Harris. He is deputy commis- 
sioner in charge of the rating section in my office. 

Senator Kerauver. We are glad to have you with us, Mr. Harris. 


STATEMENT OF T. NELSON PARKER, INSURANCE COMMISSIONER 
OF VIRGINIA, ACCOMPANIED BY COURTENAY W. HARRIS, 
DEPUTY COMMISSIONER 


Mr. McHven. Senator, before Mr. Parker begins, Mr. Wikler this 
morning made reference to information that had been submitted to 
our committee in connection with the volume of business written in 
New York at less than bureau rates. This document had previously 
been inserted in our record, Senator, but I would like, for the purpose 
of clarification, to make reference to it here at this point. 

This is a memorandum of August 10. It was submitted by hand 
by a member of the New York Insurance Department to the subcom- 
mittee, and this was in response to a previous letter requesting this 
information from the New York department. We have made the 
calculations and this figure shows that for the year 1955, the volume 
of business which was written in New York at less than the manual 
or bureau rates was 19.99 percent. In 1956 it was 20.19 percent. And 
for 1957 it was 21.68 percent. 

As we had pointed out earlier, the percentages reflecting the volume 
of business written at less than manual rates includes the total amount 
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of business written by mutual participating stock and reciprocal in- 
surers? We have no way of knowing what percentage of the total 
amount of deviated rates is represented by the mutual companies nor 
do we know how much, if any, of the mutual company business iy 
written at less than deviated rates. 

Senator Kerauver. Weare very glad to have that clarified. 

Mr. WIK ER. We will be happy to submit that to you as soon as 
we gather that information, sir. 

(The material referred to may be found on page 4837.) 

Senator Keravver. All right. 

Now, Mr. Parker, you have a prepared statement which is rather 
lengthy. Any quotations or any parts of this statement that you wish 
to omit reading will be included in the record as if read. 

But first tell us, Mr. Parker, how long have you been the commis- 
sioner of insurance ? 

Mr. Parker. I have been commissioner for 3 years and 2 months. 

Senator Kerauver. Have you served under Republican as well as 
Democratic Governors in Virginia ? 

Mr. Parker. We haven’t had a Republican recently, but I don’t 
serve under the Governor. I serve under the State Corporation 
Commission. 

Senator Kreravver. I see. 

Mr. Parker. And I am appointed at their pleasure. I have no 
regular term. 

enator Kerauver. How large is the staff of the insurance com- 
missioner ? 

Mr. Parker. I think we have 63 people, including temporary peo- 
ple. That includes in addition to our insurance department the fire 
marshal’s office. I would say we have 10 or 12 people in the fire 
marshal’s office that would give us a net of around 50 in our insur- 
ance department. 

Senator Kerauver. Does that include secretarial employees? 

Mr. Parker. Yes. That means everybody. 

Senator Kerauver. How many do you have in your rating section? 

Mr. Parker. In our rating section we have four men and the oldest 
man there in point of service has been looking after rates for 29 years. 
We have another one that has been there for twenty-odd yeats. We 
have still a third one that has been there about 8 to 10 years, 10 years, 
and then we have the fourth one that has only been there now a little 
over a year. We have two girls assigned to them. So we have a 
total of six people in our rating section. 

Then, of course, I am available in all rate matters. In addition to 
that, we have a general counsel of the State corporation commission 
who is also available in all rate matters. 

Senator Keravver. All right, sir. You proceed with your state- 
ment. 

Mr. Parker. I am T. Nelson Parker, commissioner of insurance 
for the Commonwealth of Virginia. I am a resident of the city of 
Richmond, where I was born and have always lived. Prior to becom- 
ing commissioner of insurance, I practiced law in the city of Rich- 
mond for 33 years. At the present time, I am chairman of the execu- 
tive committee of the National Association of Insurance Commis- 
sioners. 
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Your subcommittee has stated in substance that this study was 
launched for the prime purpose of determining whether Public Law 
15 has operated effectively to protect the public interest, and you have 
expressed interest in the different approaches by the States to rate 
regulation, with emphasis upon the effectiveness of State laws en- 
couraging the maximum degree of competition consistent with the 
public interest. sai 36 

It appears from news reports of your investigation that the vast 
majority of witnesses before this committee, representing a wide 
range of interests in the insurance industry, agree with the declara- 
tion made by Congress in section 1 of Public Law 15, that— 

* * * the continued regulation and taxation by the several States of the busi- 
ness of insurance is in the public interest. 

Should this committee in its findings also agree with this declaration, 
and I sincerely believe it should, then the major question before this 
committee seems to become— 

How effective have been the different approaches by the States to rate regulation 
in encouraging competition consistent with the public interest? 

I appear before you today in a dual capacity. First as chairman 
of the executive committee of the National Association of Insurance 
Commissioners and second as commissioner of insurance for the 
Commonwealth of Virginia. In my role as chairman of the executive 
committee of the NAIC, I urge strongly that you recommend to Con- 
gress that the regulation of insurance by the several States be con- 
tinued. Our association is convinced that this form of regulation is 

lainly in the public interest. Speaking as commissioner of insurance 
for Virginia, I shall attempt, in the statement that follows, to show 
how the type of regulation of which Virginia is representative, that 
so-called strict regulation, has worked to the benefit of the people who 
have chosen such a system. I can speak specifically only about Vir- 
ginia but you are no doubt already aware that a number of other 
States have rating laws similar to those in effect in Virginia and the 
situation in those States, we would assume, is not too unlike the situa- 
tion in Virginia. I shall address my remarks primarily to fire insur- 
ance and the regulation thereof because it is my understanding that 
this committee 1s most interested at this time in that subject, but in 
order to give a more comprehensive picture of insurance regulations 
in Virginia, I shall have something to say about the control of some 
of the larger other lines of insurance. 

I believe everyone will agree that it is axiomatic that complete free- 
dom of competition between insurance companies in the fields of fire 
and casualty insurance and fidelity and surety and the regulation of 
their activities by the insurance departments of the several States are 
diametrically opposed. The problem, therefore, of the legislative 
bodies, in the enactment of rate regulatory laws, and of the commis- 
sioners, in administering these laws, has been to find a happy medium 
between the two, with the thought in mind that the interest of the 
insurance buying public is paramount to all other considerations. 

Senator Keravver. I want to congratulate you upon that statement. 
That is a very fine statement as to the problem involved. 

Mr. Parxer. Thank you, sir. This certainly has been the thought 
of the Virginia State Corporation Commission and the staff of the 
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bureau of insurance, of which I am the chief administrative official, 
and which is one of several subdivisions of the commission. 

The subject of insurance rate regulation is by no means new to Vir- 
ginia and we are — to say that we have profited by our wide expe- 
riences in this field. Our approach to the regulation of insurance js 
not by arbitrary selection but as a result of that age-old method of 
“trial and error,” which method is so indispensable to good adminis- 
tration. Virginia’s system has evolved out of exhaustive and pro- 
longed study and has been the subject of scrupulous revision through- 
out the years. 

Justice Black, in his opinion in the South-Eastern Underwriters 
Association case, pointed specifically to Virginia’s pioneering efforts 
in the field of rate regulation when he said “as early as 1866 the insur- 
ance trade, though still in its infancy was subject to widespread abuses, 
To meet imperative need for correction of these abuses the various 
state legislatures, including that of Virginia, passed regulatory legis- 
lation” [emphasis supplied]. Asa matter of fact, one of the Supreme 
Court decisions which vitally affected the course of the insurance in- 
dustry for 75 years prior to the SEUA case, involved the testing of a 
Virginia statute in Paul v. Virginia. 

Virginia has run the gamut in approaches to rate regulation, par- 
ticularly with respect to fire insurance—all the way from the absolute 
minimum in regulation to a system which is looked upon by the in- 
dustry, and I believe by the public today, as being “tough” but emi- 
nently fair. I’m bragging a little bit. 

In the year 1898 charges were made against company organizations 
in Virginia which were not unlike charges which have come out of 
these hearings here. The general assembly, acting in what they felt 
to be the public interest, enacted a statute making it unlawful for 
insurance companies to act in combination to make or control rates 
on fire insurance on property located in Virginia. History attests 
to the chaotic conditions which followed fast upon the enactment of 
this legislation. Unreasonable competition resulted, bringing in its 
wake discriminatory practices not at all consistent with the public 
interest. Companies charged widely varying rates in different sec- 
tions of the State for similar risks of the same construction and under 
the same or similar degree of protection, being governed only by 
competition in those areas. In some parts of the State attempts were 
made to determine proper rates by analysis of the hazards and ex- 
posures to which such risks were subjected, while in other parts of 
the State these time-honored methods of rating were sacrificed by 
the very same companies for the expediency of “flat rates.” These 
“flat rates” gave but little consideration to the question whether the 
occupancy of the risk was hazardous or nonhazardous, the construc- 
tion oak a bad. These “flat rates” brought about unrestrained and 
unreasonable competition, were discriminatory and encouraged indif- 
ference to construction of buildings, and resulted ultimately in an 
unwitting disservice to the public. 

The General Assembly of Virginia took stock of these unfair dis- 
criminations between insureds, local rate wars, and unreasonable com- 
petition among the companies. In 1902, just 4 years after their enact- 
ment, the General Assembly of Virginia repealed the statute pro- 
hibiting ratemaking in concert and, by so doing, in effect invited com- 
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panies again to form a voluntary rating organization for the purpose 
of self-regulation. 

Senator Kerauver. Mr. Parker, I will have to ask you to stop at 
this point for a short recess. We are going to have a vote on a motion 
to bring up a bill. It is necessary that I go to the floor. 

We will stand in recess for what I hope will be about 10 minutes. 

(Short recess. ) 

Senator Kerauver. We will resume now. 

Mr. Parker, you may continue. 

Mr. Parker. In 1906 the bureau of insurance was created by the 

neral assembly and placed under the general supervision of the 
State corporation commission, a constitutional body consisting of 
three commissioners. In 1920 additional regulatory legislation was 
passed. However, until 1928 the commissioner of insurance had no 
clearly defined authority over rates charged in Virginia. Although 
it was required after 1920 that insurance companies file rates on fire 
insurance either independently or through rating organizations with 
the commissioner, no prior approval was necessary and no provision 
was made for the disappro rad of the rates filed. In 1926, the general 
assembly called for a full investigation of ratemaking in Virginia 
and, at the 1928 session of the legislature, a commission which had 
been appointed to make this study reported as follows: 

This commission, gentlemen, was appointed by our then Governor, 
Harry Flood Byrd, who is now our senior Senator. The quotation 
from this commission’s study is as follows: 


From the necessities of the case, therefore, this commission has limited the 
scope of its inquiries and will restrict its report herein to the subject of fire in- 
surance alone. That subject standing by itself has to do with one of the biggest 
economic problems confronting the people of Virginia today, and a sound solu- 
tion of its problems can only be reached by a painstaking and thorough study 
of all the many factors involved. This, your commission have endeavored to do. 
To that end it has held numerous and extended hearings at which have been 
convened the representatives of all the different fire insurance interests doing 
business in Virginia. At these hearings it has examined at length the many 
witnesses produced by the various parties affected. On its own motion the 
commission has also convened and taken the testimony of experts and statisti- 
cians on the subject, and has read and studied much available literature pertain- 
ing hereto, including the relevant laws of the various States and the decision of 
the various courts bearing thereon.’ 


After such an investigation of the situation in Virginia, this special 
commission said that— 


in this connection it is the judgment of this commission that in order to correct 
the ineffective control over rates, a rather drastic change should be made in the 
law, * * *, setting up a new inspection and rating bureau organized under the 
constituent insurance authority of the State * * *.* 

Thus the general assembly, following the recommendations of the 
special commission, enacted legislation which required companies 
writing fire insurance in Virginia, with some few exceptions, to be- 
come members of a rating bureau to be known as the Virginia Insur- 
ance Rating Bureau and to file their rates with the State corporation 
commission through that bureau. The statutes contemplated that 
the Virginia Insurance Rating Bureau should file one uniform sched- 
ule of rates for all companies which were required to be members but 





1 Journal, House of Delegates, Virginia, H. Doc. 5, 1928, p. 3. 
2Ibid., p. 10. 
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provision was made for deviation by any company from those rates 
upon a showing by the applicant that the deviation was justified, 
The idea of this provision was to permit healthy competition and to 
bring about a condition whereby any rate found by experience to be 
too high would automatically be reduced by competition. 

Upon the establishment of the Virginia Insurance Rating Bureau, 
the State corporation commission undertook a thorough inv estigation 
of the rate filed by the companies through the bureau. This ex- 
haustive study by the commission took the ‘form of nearly 2 years of 
public testimony and investigation, culminating in the now famous 
“Epes decision,” from whence was derived the formula for making 
fire insurance rates in Virginia. This decision by the commission 
was appealed by the insurance companies to the Supreme Court of 
Appeals of Virginia and there the commission was sustained. 

r. McHucu. What is the date of that, do you know, Mr. Parker? 

Mr. Parker. Yes, sir. Commonwealth of Virginia at the Rel of 
SCC v. Aetna Insurance Company, et al. (order and opinion, case No. 
3602, p. 25). That would be from the supreme court records. 

I will get you the exact citation of that case and give it to you. 

Mr. McHueu. Do you know the approximate time it was decided? 

Mr. Parker. Yes, sir. In 1928 toon 1928 and 1932. In be- 
tween there. The decision was rendered by the commission in 1928, 
Ibelieve. I understand it was 1932. 

Among the questions before the Supreme Court of Appeals of Vir- 
ginia at the time was the allegation on the part of the insurance com- 
panies that the act requiring compulsory membership in the bureau— 
arbitrarly and unreasonably restrains and interferes with the right of each of 
the companies on the one hand and its customers, the insureds, on the other, to 
contract as to the rates to be charged by the former and paid by the latter for 
insurance written *— 
and thereby was unconstitutional. 

The court ruled in favor of the State corporation commission, which 


had held— 


that the business of fire insurance is so far affected with a public interest as to 
give the State of Virginia the power to regulate the rates charged by fire in- 
surance companies operating in Virginia on Virginia risks.‘ 

The Supreme Court of Appeals of Virginia further ruled that the 
grounds that— 


the act here in question is unconstitutional are not well taken.® 


So almost two decades before the South-Eastern Underwriters As- 
sociation case and the enactment of Public Law 15, the State of Vir- 

inia undertook in a very real way to regulate fire insurance business 
in the Commonwealth. 

I can state unequivocally that the Virginia Insurance Rating Bu- 
reau and the other 10 rating bureaus which we have licensed have not 
usurped the State’s powers in ratemaking and are far from dominating 
our consideration of filings before us, whether they are made by the 
bureau themselves, by deviating companies, or by those companies 
which file independently. 


3 Peenmeneneett. ff Virginia at the Rel of SOC v. Aetna Ins. Co., et al., order and opinion, 
case No. 3602, p. 

4Ibid., p. 27. 

5 Loc. cit. 
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The ultimate test of any system, including an approach to rate 
regulation, is the result or results which the system producers. What 
have been the results of Virginia’s approach to rate regulation? 

One of the features has been the annual review of fire insurance rates 
which have occurred since 1930 and which have resulted in Virginia 
policyholders paying today on a rate level approximately 43.28 percent 
of what they were paying in 1930. Of course, one could not say that 
rates would not have been reduced under another system of regulation, 
but, at the same time, one cannot entirely discount the effect of a 
system under which regular and frequent reductions took place in the 
interest of the public. 

Another feature of our rate regulatory pattern in Virginia has 
been the regard and esteem with which it has been looked upon by 

eople from without the State. It has often been said that Virginia 
is one of the best regulated States in the country from the standpoint 
of protecting the public’s interest. It is interesting to note that, at 
the time of the SEUA case, newspaper releases attributed to the 
Honorable Francis Biddle, then Attorney General of the United 
States, the statement that Virginia was one of the five States which 
had laws in accord with the Sherman Act. Moreover, during the 
SEUA case, Virginia was given a “clean bill of health,” so to speak, 
insofar as the regulation of fire insurance rates was concerned. 

This approach to rate regulation in Virginia, which has served the 
public interest so well since 1930, has often stood the test of careful 
public scrutiny since its inception. 

Senator Krravuver. Mr. Parker, I will again have to ask you to 
hold up reading for a while. We have to have another short recess. 

Mr. Parker. All right, sir. That is all right with me, sir. It will 
give me a rest. 

(Short recess. ) 

Senator Kerauver. Proceed, Mr. Parker. 

Mr. Parker. After the passage of Public Law 15, cognizance was 
taken by the citizens of Virginia, through their elected representatives 
to the legislature, of the principles behind the legislation and the 
obligations which the law placed upon the several States. At its 1946 
session, the General Assembly of Virginia resolved as follows: 

The Virginia Advisory Legislative Council is hereby authorized and directed 
to make a thorough study of any changes necessary in the laws of this State 
in conformity with the decision of the Supreme Court of the United States and 


the South-Eastern Underwriters Association case, and with the act of Congress 
enacted in 1945, known as Public Law 15. 

The council shall submit to the Governor and the general assembly, at least 
60 days prior to the next regular session of the general assembly, a report of 
its finding and recommendations together with suggested legislation necessary 


to carry such recommendations into effect.° 

The Virginia Advisory Legislative Council assigned the task to a 
committee of the citizenry which conducted an intensive study over a 
2-year period. During that time, the committee studied the system 
of regulation then in effect, the laws of other States, various other 
proposals for regulation and the Federal laws and decisions pertinent 
to the matter of rate regulation. The committee recommended to the 
council, and the general assembly ultimately adopted, the so-called 





see Report of the VALC to the Governor and the General Assembly of Virginia, H. Doc. 14, 
» Dp. 4. 
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all-industry approach for the kinds of insurance previously unregu- 
lated in Virginia, but for fire and allied lines of insurance the sy stem 
of a mandatory rating bureau was continued. The Virginia Ad- 
visory Legislative Council in their report to the general assembly on 
recommended legislation had this to say about “competition : 

The council has endeavored as far as possible to provide for the maximum 
competition between insurers consonant with protection of the public and busi- 
ness. The public must not be charged rates which are excessive, or unfairly 
discriminatory, but at the same time rates must be adequate to insure the sol- 
vency of the insurance companies. They are interdependent.’ 

Thus it can be seen that Virginia and her citizens took notice of the 
thoughts of Congress and its committees with regard to Public Law 
15 and in full cognizance of the situation continued its approach to 
the regulation of fire insurance business. Virginia acted in much the 
same way that Congress itself acted with respect to Public Law 15 
in approaching the regulation of fire insurance in the District of 
Columbia. 

Without trying to recommend to the several States the ideal ap- 
proach for them, the Virginia General Assembly on the one hand 
reaffirmed and the C ongress of the United States on the other hand 
adopted a system of rate regulation which the two legislative bodies 
in their knowledge of local conditions thought best suited to their 
constituents’ individual needs. Thus it is today that Virginia and 
the District of Columbia have two of the so-called mandatory rating 
bureaus. 

Let there be no mistaken ideas about the role of rating bureaus in 
Virginia—particularly the statutory Virginia Insurance Rating Bu- 
reau. The Virginia Insurance Rating Bureau was established and 
continues under | the supervision of the constituent insurance authority 
in Virginia, the State corporation commission. The authority of the 
bureau is limited. The Vi irginia Insurance Rating Bureau makes the 
recommendations as to fire insurance rates to the State corporation 
commission but there is no blind acceptance of these rates by the Vir- 
ginia authorities. The justification of rates filed by the bureau must 
always be fully made and generally in a public hearing. The final 
adoption of rates, rules and forms in Virginia is by the State corpo- 
ration commission and it can never be said that this body has ever 
relinquished its role or abdicated its obligations to the public as an 
active rate regulatory authority. 

I will interpolate here that some of the authority of the commission 
has been delegated to me in some cases where there is not a tremendous 
change, and then I am given the right to pass on it after proper study. 
Indeed it is not unusual that a filing made by the Virginia Insurance 
Rating Bureau or any other rating bureau ci modified by the State 
corporation commission in accordance with their judgment as to what 
is in the best interest of the public. The Virginia Insurance Rating 
Bureau has no power to enforce the violation of its rules. _ All enforce- 
ment is left by statute to the State corporation commission. Thus it 
can be seen that there is no discretion as to what body or organization 
is regulating insurance in Virginia. 

May I interpolate here that the State corporation commission, as 
an administrative and judicial body, is unique to Virginia, exerts tre- 





7Ibid., p. 5. 
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mendous power over the welfare of the people of our State, and holds 
the public confidence as I do not believe any other public administra- 
tive commission in this country does. It regulates the public utility 
companies, railroads, bus trucklines, securities, banks, and insurance 
companies. It also has functions in certain fields of taxation. In its 
judicial capacity it ranks with our courts of original jurisdiction and 
any party aggrieved at the commission’s decision may appeal to the 
Virginia Supreme Court of Appeals as a matter of right. Any party 
aggrieved by my decision may ask for a public hearing before the 
commission, which is granted promptly, and any person in interest 
may intervene. Such hearings are judicial in their attitude, but rec- 
ognize that ratemaikng is a legislative function, and, therefore, any 
one who cares to be heard is permitted so to do, and the strict rules 
of evidence are relaxed with the ultimate aim of obtaining a rate or 
form proper and fair for all concerned. 

It has been alleged that mandatory rating bureaus unduly restrict 
competition. From news reports on this committee’s investigation 
and charges made here it would appear that such are founded upon 
very serious misinformation. We in Virginia do not challenge the 
propriety of States which have adopted other ne to rate 
regulation. This freedom of choice is America. owever, we do 
know and we state emphatically that our approach in Virginia has 
worked to the best interest of the citizens of the Commonwealth of 
Virginia and that reasonable competition consonant with public 
interest has existed and grown under our system. 

As indicated before, any member of a rating bureau has the statu- 
tory right to make application for a deviation from bureau rates 
and/or forms; and if the application is justified, the State corporation 
commission is required by statute to issue an order permitting the 
deviation. 

There is no arbitrary or on method of judging a deviation 
application in Virginia. All applications are judged by the same 
standards. The State corporation commission has proclaimed to the 
world time and again its policy with respect to deviations. In a recent 
case the State corporation commission wrote in its opinion: 

All insurers do not operate in the same manner, and an insurer which by 
reason of its method of operation can operate at less cost should be permitted 
to pass on to the public such savings as result therefrom in the form of lower 
rates. This is fair both to the company and to the public and it has been the 
policy of the commission to permit those companies which have lower expense 
ratios than those established for all companies to deviate from the rates fixed 
by the commission on the basis of such lower expenses. 

Unless we miss the mark completely, this publicly stated policy is 
not far different in theory from the approach mentioned by Mr. Mc- 
Hugh in his speech, “The Role of Competition in Insurance Rate- 
making,” delivered before zone 2 commissioners on April 3, 1959, 
when he stated that one of the suggested systems of ratemaking— 
would allow for competition on each element of the premium dollar except the 
amount allotted for losses. 

It has been charged that the path of the deviator is a rough one. 
This cannot be said about deviations in Virginia. There are cur- 
rently 72 deviations or variations from manual rates in Virginia, of 
which 36 are from rates as filed by the Virginia Insurance Rating 
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Bureau (13 fire, 20 auto physical damage, and 5 homeowners). In 
procuring devi ations in Virginia fr om filings of the Virginia Insur- 
ance Rating Bureau, companies have, in the last 5 years , experienced 
only 7 public hearings, and in the case of 2 of these hearings, the peti- 
tions were granted by the State corporation commission. 

This means, gentlemen, if they didn’t have a public hearing the pos- 
sibility is that I had granted the deviation without any controversy 
and, if I didn’t grant it, they would ask for a public hearing. 

Three decisions were "appealed by the applicant companies to the 
Supreme Court of Appeals of Virginia. In one case, the position of 
the commission was sustained and two cases are still pending. Two 
decisions in the public hearings, both affecting the North America Cos., 
meme not appealed. 

ight there I would like to say it is not in my statement but for the 
= it of you gentlemen, I saw fit to recommend to the commission on 
a hearing before me that the company or rather that the North Amer- 
ica be allowed, I believe, an 8-percent deviation. I took into consid- 
eration the 5 percent that is put in the formula for profit and contin- 
gencies and stated that if North America did not have that profit and 
contingencies, they didn’t have to have it. The State corporation com- 
mission, after a very long and public hearing, decided that that 5 per- 
cent should be in the formula as more or less of a safety valve, that is, 
214 percent for emergencies and 214 percent profit, and that should be 
in the formula. 

Since North America Co. could not show they had the 5 percent 
in their figures they were not entitled to the deviation. They didn’t 
see fit to appeal that. 

Senator Krerauver. Who opposed the North America Co.’s devia- 
tions ? 

Mr. Parker. I think the bureau opposed it. 

I think the agents’ association opposed it, and I don’t know if any- 
body else did or not, but we in Virginia permit anybody to appear 
at, our public hearings and to participate either for or against any 
matter that is carried toa public hearing. 

We don’t have anything that keeps a man from not appearing. 

Senator KeFauver. Does the 1 ‘ating bureau have a right as a matter 
of law to appear and oppose the deviation ? 

Mr. Parker. Yes; I believe they would, sir. 

Senator Keravver. Is that in your law v 

Mr. Parker. It is not in our law my rating officer tells me. It is 
not actually written into the law, but we do permit it and we think 
it is a healthy situation for them to be allowed and we allow anybody. 

We feel that this is more or less a legislative function and that any- 
body interested may have something ‘of value to offer us. We cer- 
tainly don’t want to keep anybody out. 

We don’t have any things that are kept from the public. All of 
our records are public records, so you make a filing in Virginia, and 
that is not kept from anyone. ‘Anybody can see any ‘filing that i is made 
in my office at anytime. 

There is no objection to the public or to competitors. 

Senator Krerauver. You allow anybody to appear and oppose? 

Mr. Parker. Yes; in my experience as a lawyer I have appeared 
many times for individuals, for agents asociations. I never appeared 
for a bureau. J have appeared to oppose rate increases, opposed to 
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changes in forms or asked for changes in forms or to ask for certain 
rate considerations, 

We had an interesting experience recently. We had a compensa- 
tion hearing and one employer appeared there and said he would like 
to be heard. 

The rate bureau felt that what they were asking for was a reason- 
able situation that would not strike anybody hard. 

I don’t remember just what the point was but that gentleman got 
up and demonstrated that that particular thing would affect his 
business considerably and that it probably would affect others, and 
he was very, very helpful to us because the commission later decided 
more or less with his ideas. 

Senator Kerauver. As I understand it, you allowed North America 
a deviation of 8 percent. 

“Mr. Parker. Did I say I allowed it? I recommended to the com- 
mission that they allow it after having a hearing before me. 

Senator Krracver. The commission overruled your position ? 

Mr. Parker. That is right, sir, they said it is all due to that 5 
percent. 

Senator Krrauver. And so that means in Virginia you can’t de- 
viate on the grounds that you want to make a lower profit of 5 per- 
cent ? 

Mr. Parker. It means that two of our commissioners feel that way, 
yes, sir, and we have two of those cases involving just that point be- 
fore the supreme court and it may be that the supreme court will 
agree with my point of view, and if it does, they don’t have to make 
that 5 percent. 

Senator Kerauver. I say right offhand that that seems very severely 
to discourage competition, if that is the position of the commission. 

Mr, Parker. Not necessarily. 

Senator Krrauver. If you look at the North America Co.’s finan- 
cial statement, as I am sure you did, they seem to be getting along all 
right deviating. I don’t exactly understand why the commission 
would want to penalize the prospective policyholders of Virginia. 

Mr. Parker. You understand they don’t penalize them because 
North America can, if they desire to, pay a dividend. They are a 
company with the powers, as I understand, to pay dividends. So the 
public doesn’t suffer. 

Senator Kerauver. But the direct competition occurs at the pur- 
chasing level. 

Mr. Parker. Sometimes, not all people are sold on that idea. 

There are many mutual companies that feel they can compete with 
the deviators. 

Now you may be correct, Senator. I don’t dispute you on that, but 
that isn’t necessarily a closed question. 

Senator Keravver. You think there is some chance the Court might 
overrule you ? 

Mr. ParKer. Well, I think there is a possibility, but I wouldn’t 
want to hold that out to you gentlemen, but they will be given a 
thorough opportunity of showing that that 5 percent should not be 
necessarily included in the formula. 

T have put the 5 percent on the expense side so that they would not 
have to have it if they didn’t want it. 
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Senator Kerauver. Very well, proceed. 

Mr. Parxer. Opponents of the Virginia system can point to but 
few cases where deviations were denied by the State corporation com- 
mission after public hearings. The constitutional right exists for any 
company or citizen to appeal to the Virginia Supreme Court of Ap- 
peals any decision of the commission and, as a matter of fact, two 
appeals are currently pending. Admittedly, there is a degree of for- 
mality involved in our public hearings in Virginia. The proceedings 
are somewhat like those in a court of law, with sworn and transcribed 
testimony, right of cross-examination, and so forth, but such a system 
serves to protect the rights of companies, deviating and nondeviating, 
stock, mutual, or reciprocal, and also preserves the constitutional 
rights of all citizens. The commission is liberal in its admission of 
testimony as it is able tosift the good from the bad. 

It might be alleged that, although the mandatory rating bureau 
laws permit deviations as to rate, Virginia can point to but few devia- 
tions in bureau rules and forms. In Virginia this is the result of the 
policy followed by the State corporation commission for many years 
in that when a proposal by any one company is found to be meritorious 
and in the interest of the public, rather than approve that plan for 
one company and, in effect, say to the public that, in order to reap the 
benefits of this proposal, you must purchase your insurance through a 
particular insurer, the State corporation commission has on many 
occasions extended approval to such plans on the basis of “optional 
use by all insurers” in Virginia. Such was the case in the instance of 
one company’s recent application for use of the large deductible fire 
insurance in Virginia. 

That means when we approve it, we let everybody use it. 

We don’t keep it from anyone. 

Experimentation and innovation as to form of coverage are worthy 
indeed, but the regulatory authorities in Virginia have found by ex- 
perience that rarely are insurance companies or representatives of any 
other industry prompted solely by altruism; that often times what 
is ostensibly an innovation on the part of one company may be, in 
effect, a device designed to skim off the cream of the market. It 
would appear at times that some of these may have been introduced 
with insufficient regard for the insurance needs of the public as a 
whole. Practices aimed at insuring only the biggest and/or best risks, 
not only serve the public poorly but serve to profit the industry as a 
whole even less. Such practices have been looked upon by regulatory 
authorities in Virginia as unsound and ruinous competition being 
persuaded that such practices can only exist between industry giants 
thus forcing absorption, sale, or merger of smaller companies, an 
from a more important point, such wholesale activities could well leave 
a large segment of the Virginia public without a market for insurance. 
Accordingly, we believe that the procedure as followed by the State 
corporation commission in granting “deviations” in forms and rules to 
all insurers, so to speak, is at once equitable and in the long-range in- 
terest of the public and the industry. 

Deviating companies wrote $32,715,788 in premiums last year in 
Virginia. Of this amount $11,211,921 represented premiums for the 
kinds of insurance for which the Virginia Insurance Rating Bureau 
files rates. It is unknown what amount of premium was returned to 





Virg 
that 
forn 
ing} 
on t 
here 
cipl 


forr 
line 
It is 
kee] 
pos: 
eac] 
sur: 
var 
fou 
ind 
bro 
cert 
pol 

C 
firs 
ord 
anc 
lish 
tab 
in 
to | 
cov 
ins 
us’ 
efi 


as 





THE INSURANCE INDUSTRY 1859 


Virginia policyholders in the way of dividends but it can be presumed 
that the amount was substantial. Here is real competition in the 
form of deviation and dividends from rates which have some mean- 
ing; from rates made in accordance with a time-tested formula and 
on the basis of all companies’ pooled experience, I believe we are all 
here agreed that practice has demonstrated that sound actuarial prin- 
ciples requite the pooling of experience. : ; ! 

I return now to a discussion as to why Virginia has established uni- 
formity of rates and forms in workmen’s compensation, fire and allied 
lines, automobile physical damage, and automobile liability insurance. 
It is obvious that, without detailed statistical data such as my office 
keeps, the regulation of rates for any kind of insurance would be im- 
possible. This statistical data must be kept upon a uniform basis for 
each kind of insurance. If you add premiums and add losses for in- 
surance under policies, when the policies of companies afford a widely 
varying coverage, the result would be meaningless. The commission 
found, during its priod of experimentation, that several of the larger 
independent companies, while affording certain coverages which were 
broader than the majority of the policies issued, at the same time had 
certain clauses which were very much more restrictive than the other 
policies. a 

Our philosophy in establishing uniformity of rates and forms was, 
first of all, to require all companies to afford the same coverages in 
order to develop a sound statistical basis for regulation and, secondly 
and most important, to approach as nearly as possible the long-estab- 
lished practice of the life insurance companies in the use of mortality 
tables by requiring that all companies, bureau and deviating, retain 
in their rates the average amount which had been found necessary 
to pay losses. Our thought has been to afford the public the greatest 
coverage at the lowest possible rate, at the same time allowing the 
insurance companies a reasonable profit. This obviously places upon 
us the tremendous responsibility of seeing that our philosophy is made 
effective in our administration of the laws. 

There is one proviso in our rating laws which we do not believe will 
be found in those of any other State, that is that the commission 
has the right to amend a filing at any time on its own motion. This 
it frequently has done, either at the request of a so-called independent 
company or on its own motion. 

Far from placing the business in a straitjacket, we are extremely 
proud of the innovations of manual rules, coverages, and procedures 
which have emanated from our State. In the field of fire insurance 
our rate level now is, as I have heretofore stated, 43.28 percent of 
what it was in 1930. 

Senator Kerauver. How does that compare with the national 
experience ¢ 

Mr. Parker. I wouldn’t know, sir. 

What we have done, we have a review every year. If the figures 
that we get say that there should be a decrease, we immediately put 
that in effect without the companies coming and asking for it or with- 
out anybody taking action on that. I believe, gentlemen, that since 
1935 we have not had an increase in fire rates in Virginia. 


Now, I may be wrong as to one class; but, as a general rule, I would 
say since 1935. 
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Senator Keravver. All right, sir; proceed. 

Mr. Parker. This has resulted in annual savings last year of 
$14,401,658 and a cumulative saving of over $122,543,053. Our rate 
level is lower than most contiguous States and among the lowest in 
the entire country. Our automobile liability insurance rate level was 
the third lowest of any State east of the Mississippi River until our 
last increase effective August 1 of this year. Our rate level is now the 
12th lowest in the Union, whereas in premium volume we are 17th 
from the top and approximately 18th in population. 

When I speak of premiums, I speak of all classes of premiums on all 
insurance, and our figure places us 17th from the top. 

I wish to emphasize as strongly as I can that those companies who 
file independently or operate on a deviating basis independent of 
bureaus have no cause for complaint concerning the volume of business 
written by them in the classes subject to uniformity of control in 
Virginia. We have 18 deviating companies in the automobile lia- 
bility field, 20 deviating companies in the physical damage field, 13 
deviating companies in the fire field, and these companies are writing 
a total of $31,551,377 in 1958. 

Senator Kerauver. What is the total amount of all writings during 
that period ? 

Mr. Parker. I can give it to you in those particular lines, if you 
will add these up. 

Senator Keravver. Just in round figures. 

Mr. Parker. Automobiles are $57 million. I believe physical 
damage was $33 million, and the fire was $38 million. 

Senator Keravuver. All right, sir. Proceed. 

Mr. Parker. In all lines of insurance we have 72 deviations or 
variations from the rates of the 11 licensed rating organizations. This 
does not include those companies which file independently in the 
casualty, fidelity and surety, and inland marine fields. 

In concluding, I would like to sum up by stating that I believe the 
regulation of insurance in Virginia has been in the public interest and 
is still in the public interest. We, generally speaking, have rates lower 
than many States and are among the lowest. Our companies appear 
to be making a reasonable profit, the public is getting broad coverage 
under rates that are fair and nondiscriminatory, yet adequate. 

Now, while I have said reasonable profits, there may be some line 
such as the automobile line in recent years that has not been profitable 
all the time. 

We have given them a recent increase. 

Senator Kerauver. Thank you very much, Mr. Parker and Mr. 
Harris. 

Now, Mr. McConnell, will you come forward, sir? 

Mr. McConnell, you have a statement in which you say you have 
been insurance commissioner of California since February of 1955. 


STATEMENT OF F. BRITTON McCONNELL, INSURANCE 
COMMISSIONER OF CALIFORNIA 


Mr. McConnetu. Yes, sir. 

Senator Kreravuver. What did you do prior to that time? 

Mr. McConnett. Asan attorney, I practiced law in general practice 
for many years and in the years immediately before that appoint- 
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ment, served as general counsel for a group of casualty companies 
and a life and disability company. 

Senator Kerauver. Where did you practice law, sir? 

Mr. McConnetu. In Los Angeles. 

Senator Krrauver. How large is the personnel of your commission ? 

Mr. McConnexv. The staff at the present time is about 230 people. 

Senator Kreravuver. That includes secretaries and everyone? 

Mr. McConnetu. Yes, everyone. 

Senator Keravuver. How many executives are on the staff, that is 
to say, above the clerical and secretarial employees? 

Mr. McConnetu. A very high percentage because all of the ex- 
aminers have executive responsibilities; perhaps 60 of them. 

Senator Krerauver. How are you selected ? 

Mr. McConnetu. Appointed by the Governor with the advice and 
consent of the senate. 

Senator Keravuver. You have served under Governor Knight and 
now you are serving under Governor Brown ? 

Mr. McConne. Yes, sir. 

Senator Keravuver. You were chairman of the national association’s 

reservation of State regulation committee and have dealt with Sen- 
ator O’Mahoney and members of the staff ? 

Mr. McConnetu. Yes, and on the executive committee and other 
working committees of the NAIC. 

Senator Keravuver. All right, sir, go ahead. 

Mr. McConne tt. I occupy the office of insurance commissioner of 
California and have served in this office since February 1955. I am 
aware of the fact that it is an honor to have the privilege of appearing 
before your subcommittee. 

The business of insurance and the system of its regulation by the 
States are so vast that no mind has ever been or will be capable of 
fully encompassing them. I have already filed voluminous exhibits 
with your subcommittee covering the operation of the law in Cali- 
fornia in response to hundreds of questions submitted by your able 
staff. In answer to your questionnaires, I have quoted or cited scores 
of sections of the Insurance Code of California, a code which contains 
approximately 10,000 sections. I must forewarn you that all of these 
facts and statutes are not now within my recollection but I will 
endeavor to the best of my ability to answer any questions from the 
honorable members of the subcommittee or members of its staff and 
if I lack specific answers today I will give assurance that I will do 
the necessary research and supply the answers in writing for the rec- 
ords of the subcommittee. 

I wish to repeat at this time what I have said in many letters I have 
written to Senator O’Mahoney and to the members and staff of your 
subcommittee: I think this investigation by your subcommittee is a 
very worthwhile and desirable thing. Public Law 15 has now been 
in effect more than 14 years and it is entirely proper that the Members 
of Congress should be informed of what has occurred in the interval 
since its enactment and the finding of fact made at that time by the 
Congress in Public Law 15 which I quote: 

That the Congress hereby declares that the continued regulation and taxation 
by the several States of the business of insurance is in the public interest. 

Since the time Congress made that finding of fact the system of regu- 
lation of the business of insurance has been marvelously extended 
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and strengthened. Hardly a session of any State legislature has 

assed that the respective States have not improved and strengthened 
imsurance Jaws and their administration. Great progress has been 
made, is being made constantly, and will continue in the future. 

I am afraid that I am appearing before your committee at a dis- 
advantage because I have not prepared any report on any particular 
matter which might be of interest to your subcommittee. The reason 
for this situation is that I have not been informed by you of any alle- 
gation of injury to the public or of any alleged inadequacy of the 
Insurance regulatory laws of the State of California or any failure 
of enforcement on the part of the Department of Insurance of 
California. 

I have repeatedly requested counsel for your committee to inform 
me if any such matters should come to the attention of the committee 
or the staff and have given the assurance that the State of California 
ean and will promptly and fully protect the public interest. I refer 
particularly to my letters to Senator O’Mahoney dated January 8 and 
February 6, 1958, and letters to your chief counsel, Mr. Donald P. 
McHugh, dated March 3 and June 4, 1958, and August 10, 1959. For 
example, on August 10, 1959, I wrote to Mr. McHugh discussing the 
proceedings before your subcommittee at some length and the follow- 
ing is the concluding paragraph of that communication : 

It occurs to me that in the course of its investigations, your staff may have 
encountered some evidence or alleged evidence of failure of the laws of California 
or of the Department of Insurance of California, to properly protect the rights 
of policyholders and beneficiaries of insurance. If you have any such informa- 
tion, I suggest that you should immediately transmit it to me so that I may act 
immediately to protect the public interest. And, of course, you will understand 
that if you find any of my answers to the two questionnaires you have issued 
to be incomplete or lacking in particulars, I would like to have further questions 
from you in order that any required research or preparation can be done so 
that the members of the subcommittee and of Congress will have complete and 
authoritative information. 

The reason why I have repeatedly solicited from your subcommittee 
any information you might receive of any conditions in California 
adverse to the public interest in the business of insurance is that I had 
assumed that the existence of your subcommittee would result in your 
receipt of some complaints and that some of these might be justified. 

In my letters just mentioned I have suggested more than once that 
mere analysis of statutes and of functions of particular State insur- 
ance departments could not give a true or valuable picture of the 
nature, scope, and of the effectiveness of the system of regulation by 
the States; those things must be read and considered in the light of 
the functions and accomplishments of the National Association of 
Insurance Commissioners. The reports of the association cover a 
period of 90 years and have been widely distributed. I recently read 
a reference to the report of the 71st session in 1940 as containing a 
valuable history of State regulation and upon examining it confirmed 
that a comparison would justify my previous statement that the system 
has been constantly strengthened and improved in protecting the 
public interest. You may be sure that any deficiencies which may be 
disclosed in the valuable services of your subcommittee can and will 
be immediately dealt with by NAIC. 

An obvious danger involved in any appraisal of governmental func- 
tions of the States is that the subject itself is likely to attract the 
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interest of those who are striving to bring about a centralization of 

overnmental powers in a Federal bureaucracy. These may range 
te the merely foolish, through the range of special pleaders and 
opportunists to the hard core conspirators. 

I am confident that the members of your subcommittee will be able 
to recognize any such interests and appropriately discount their 
opinions; fortunately this is not a very difficult thing to do. _ 

Senator Kerauver. What do you mean by hard core conspirators? 

Mr. McConnett. I believe that there are some hard core conspira- 
tors who seek to destroy the sovereignty of the States and to centralize 
all governmental powers in the Federal Government as a prelude to 
full, socialistic communism in government. 

I believe there are such conspirators in this beloved country of 
ours. 

Senator Krrauver. I am sorry to hear you think so. 

Mr. McConne tt. Sir, to depart from my text, I want to tell you 
that I would hate to miss this opportunity to speak to you and say to 
you that you stand very highly in my affection because of the magnifi- 
cent poise and patience with which you defended the principles of our 
Constitution under the most trying circumstances of the examination 
of the reluctant witnesses who I thought were of that character to 
which I just referred. 

Senator Krerauver. I am very grateful to you. I spent consider- 
able time in your State of California. 

Mr. McConnett. I know that I would not have had such poise as 
you maintained throughout that ordeal. 

Senator Keravuver. I hope that when you say “hard core conspira- 
tors” you are not talking about any Members of the Congress. 

Mr. McConne.z. Oh, no; I am glad that you noted that remote 
possibility. It is not at all involved in my thoughts or in these words. 

Senator Kerauver. I just don’t know whom you are talking about, 
but I guess you must be talking about somebody. 

Mr. McConneti. Yes. From the press reports of testimony before 
your subcommittee I have the impression that some witnesses have 
suggested that fire and casualty insurers have been charging excessive 
rates and making vast profits. I think your subcommittee can do a 
good service to the public by including in its report the facts which 
contradict such assertions and on the contrary show that in recent 
years the fire and casualty business has been operating overall at a 
loss of hundreds of millions of dollars. Naturally, this may suggest 
to you that insurance commissioners have failed to perform their 
duty to maintain adequate rates. As you know, it is a fundamental 
duty of insurance commissioners under all of the rating laws to re- 
quire insurers to use adequate rates. 

In this context “adequate rates” means rates which permit insurers 
to make a reasonable profit. It may be that your subcommittee will 
hear testimony that insurance commissioners have failed to maintain 
adequate rates because of political considerations. If you do and if 
the charges appear to be true, the facts should be widely publicized 
and in my opinion publicity would correct any such situation. 

Press accounts have mentioned discussions before your subcommit- 
tee by company and association executives regarding the matter of 
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competition. I hope that before you conclude your investigations 
you will obtain the advice of a cross section of the insurance agents 
and insurance brokers throughout the country. I think that they 
would give you firsthand and reliable proof that there is vigorous 
competition in every segment of the business of insurance and in 
every State, regardless of what type of rate regulatory law the people 
of each State have chosen. 

No one is so naive as to believe that the people in the insurance 
business who may have complained to you are acting merely as cham- 
pions of right or as disinterested representatives of the public. They 
are, of course, profit seekers advancing specialized underwriting plans 
designed to bring applications for a desired kind and class of busi- 
ness. It might well be that investigation would show that the under- 
writing in such instances is very restrictive and that only the most 
desirable risks are accepted. Through underwriting the undesirable 
business, as classified by the particular insurer’s current standards, 
may be either rejected or written and subsequently canceled. 

I have seen no reference in the press reports of the hearings before 
your subcommittee of some important activities of the State insurance 
departments which affect the public interest and the cost of insur- 
ance. One of these is the duty of participating in various educational 
activities so that the public will understand that insurance rates 
and premiums are not controlled by commissioners or politicians but 
are the inevitable results of statistics. 

Related to this is the duty of participating in safety campaign ac- 
tivities not only for the sake of humanitarian reasons but because of 
the relation to the cost of insurance to the public. Another important 
function which is required to protect the public interest is active par- 
ticipation with insurers, agents, and brokers in detecting and assisting 
in the prosecution of all frauds against insurers and of all persons 
submitting documents of any character in support of fraudulent 
claims. Every dollar paid on a fraudulent or exaggerated claim re- 
sults in increased costs of insurance to the public generally. 

It is my opinion that, with all of its imperfections, the system of 
regulation of insurance by the States stands as the finest, most effi- 
cient and economical among any comparable governmental func- 
tions. I suggest that this is a proposition well worth analysis by 
your subcommittee. It would serve no practical purpose to compare 
the existing system of State regulation with theoretical standards. I 
think that you will look in vain for any Federal agency that could 
compare favorably with the system of regulation of insurance by the 
States. 

Finally, it is my opinion that the laws of California and the ad- 
ministration of these laws by the department of insurance have in the 
past and are now protecting the public interest. I would be glad to 
undertake to answer any questions you may have regarding the 
subject. 

Senator Keravuver. Thank you, Mr. McConnell. 

After a while, Mr. McConnell, we will want to ask you some ques- 
tions about the California law, but I think we will finish with 
Commissioner Smith at the present time and then we will get back to 
you. 
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STATEMENT OF T. NELSON PARKER, COMMISSIONER OF 
INSURANCE OF VIRGINIA—Resumed 


Mr. Parker. May I ask the Senator a question ? 

Senator Kerauver. Yes. 

Mr. Parker. Would you care to question me any further? I have 
a plane that leaves at 5:05. I can get a ride back to Richmond and 
could stay here if you wish. 

Senator Keravuver. Suppose we ask you a question or two before 
you leave, Mr. Parker. 
~ Mr. McHugh, did you have some questions of Mr. Parker? 

Mr. McHveu. Mr. Parker, we won’t have time to go into too many. 

Mr. Parker. I will come back another day if you want me to. 

~Mr. McHveu. I notice that a good portion of your paper was 
directed at the regulatory attitude of the Virginia Insurance De- 
partment, and I assume the corporation commission’s office, concern- 
ing deviations on forms and coverages. 

There has been testimony presented before this subcommittee that 
it is virtually impossible to deviate on forms and coverages in 
Virginia. 

I notice that you indicate that the regulatory attitude in Virginia 
is to be skeptical of deviations based upon forms and coverages and 
you suggest in many cases this is for the purpose of skimming off the 
cream and it results in ruinous competition. 

One of the witnesses who testified here suggested that it is not pos- 
sible to get the same broad clauses of coverage in policies in Virginia 
as in other States, particularly in the automobile field. This witness 
suggested that in a case where two assureds are in a collision, where 
one of the companies is carrying, say, a $50 deductible policy, in the 
interest of getting a harmonious settlement of the dispute between the 
two persons and bringing the matter to a head, there is generally a 
provision which would permit a waiver of this deductible provision. 
This seems to me not a substantial right which many insureds may 
have. 

This witness testifies it is impossible to get that kind of coverage in 
his company’s policy as sold in Virginia. 

Would you suggest that this type of coverage is the sort of thing 
that results in a ruinous rate war and may be designed to skim off the 
cream of the business ? 

Mr. Parker. It may, in this way. I will get my deputy commis- 
sioner to really answer the technical question that you asked. He 
would be the one that first passed on whether we allow such a clause, 
but I could see the possibility if a man had only paid for a $50 de- 
ductible and not for full coverage, that he would be getting part of 
his insurance for nothing if you allow them to waive the deductible 
later. That would be unfairly discriminatory against those people 
that you didn’t give that same right to. 

Now it may be just one company that is doing that. 

Mr. McHveu. In this case it was one company doing it. Its policy 
was where two of its assureds were in a collision, rather than force one 


of the companies that had the $50 deductible to pay the $50, they 
would be willing, in that case, to waive it. 
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Mr. Parker. If they did waive it, they would be giving free in- 
surance. 

Mr. McHven. Precisely. They were willing to do this to all the 
individuals to whom they sold insurance. What is wrong with that? 

Mr. Parxer. Is it fair to give free insurance to one person and not 
to everybody? Now, it may be. 

Mr. McHveu. But, I understand they did offer it to everybody, 
They weren’t selective about. it. 

Mr. Parker. No, but they couldn’t get all of the business or they 
wouldn’t take all business, and I don’t imagine that company would. 

I know as a matter of fact that most companies won’t take all busi- 
ness offered. Now we have this all the time. 

Mr. McHueu. I am not sure I understand you. This is the provi- 
sion in their policy which they were willing to offer to any assured 
willing to buy that kind of insurance. 

Mr. Parker. Mr. Harris tells me that provision, as far as he knows, 
and he has been with the bureau for 29 years, has never been submitted 
to us, the request that is, and he can’t understand what it is exactly 
that they are asking for. But he does not recognize that as ever hay- 
ing been presented to us. 

I can say this—we do allow modifications in forms or variations in 
forms with our independent filers. 

We have two homeowner policies that can be used by anybody, any 
company in the State. 

We have the North America plan that we approve for everybody. 

We have the bureau plan that we approve for everybody. 

Now that is homeowners policy where 60 or 65 percent of the cover- 
age is fire. This was approved in the last 3 or 4 years, since I have 
been commissioner. 

Whoever says it is impossible—I think the gentleman who pre- 
sented the case is here, his form was accepted. You must understand 
that companies are jealous at times of what they manufacture. I 
wouldn’t say “manufacture.” What would you say? Things that 
they make up themselves, that they devise themselves, so when they 
come to Virginia and we say if we approve this we feel that every- 
body should have it, that it is good for everybody, many of them 
don’t want us to do that so they will withdraw their filings rather 
than let us do it. 

But when we are trying to do a job for the public, we are not setting 
out to give anybody an advantage over anybody else. 

Mr. McHveun. Isn’t this to substantially stifle innovation ? 

Mr. Parker. No. 

Mr. McHvueu. And to stifle competition ? 

Mr. Parxer. No, because the things that we believe are good and 
that experience has proved good, we approve them for all the people. 

In our policies, you won’t find them substantially different from 
others. 

Now the Allstate Insurance—maybe that was the gentleman who 
testified—they had a classification in their automobile policy of let’s 
say 3,500 miles. We felt after their testimony was in that that was a 
separate classification. Nobody else had it and they were allowed to 
use it in Virginia for a time, but later we asked them in a hearing, 
“Suppose this man drives more than 3,500 miles, up to 7,500 miles. 
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Do you make him pay the difference in rate when you discover it.” 
They answered that they did not. And what else did we find? 
According to the testimony of any number of agents, they used that 
7,500 miles or that 3,500 miles purely as a competitive weapon to take 
away business from somebody else and they didn’t care whether the 
man went over 3,500 miles or not. They didn’t make him pay for the 
7,500 miles, for instance. 

Now I don’t criticize the company for that and I don’t mean to fell 
you gentlemen that I am criticizing Allstate. They have a right if 
they want to do it that way, to ask for those variations, but we didn’t 
feel it was in the public interest to allow that particular variation 
so that they could be used, if they wanted to be used, simply to take a 
policy away from another man and get some insurance that they may 
not have gotten if they had abided by the rules. 

So what did we do? We finally cut out one or more of the classi- 
fications that they had. Maybe we had approved seven classifications 
and maybe they were asking for eight or ten classifications. 

We, after hearing the evidence, felt they were not justified. 

Mr. McHveun. If I understand your position on the form of devia- 
tion, you would not approve any deviation from the standard form, 
say, in the automobile field unless that provision were made, or similar 
provisions were made, available to all other insurers? 

Mr. Parker. That is the way we try to do it. Now we may not 
always be doing that. 

We simply try to do the best job we can. 

Mr. McHvuen. Suppose someone wants to file a policy containing a 
coverage which is not in the standard form. You say that you 
wouldn’t approve that unless it were optional for all other insurers. 
Suppose the other insurers didn’t want that provision ? 

Mr. Parker. We give them the right to use it anyhow. If they 
don’t want to use it, they don’t have to use it. We don’t force anybody 
to use it. 

Let me tell you as an insurance commissioner some of our problems 
when you talk about forms. 

You gentlemen know that you can buy most any price accident 
and health insurance that you want from just $1 up to a lot of dollars. 

We are constantly having complaints that your next door neighbor 
says why am I not paid on my accident-health policy when you, Mr. 
McHugh, are paid. They can’t understand it. The public can’t 
understand and so when you begin to get so many varied policies—— 

Mr. McHveu. Isn’t this good competition? Doesn’t somebody buy 
a General Motors product and get an item on it that they believe is 
superior to another manufacturer’s product, and the natural result 
is that the customer starts bragging about it and the competitor realizes 
that, they have to bring out something that good or better. 

Mr. Parker. Unfortunately, it is not that simple with insurance. 
For the simple reason that the average man doesn’t read his policy 
and if he did. read it, he wouldn’t retain so much of it. Over a period 
of years, the courts have interpreted certain sections to mean certain 
things and they have to be included in there, whether understood or 
not. 

Mr. McHven. Isn’t it a natural consequence that if you only ap- 
prove deviations in forms, if it could be made available to all insurers, 
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that you remove the incentive which any individual insurer would 
have for improvising in order for him to get the new kind of business 
he wants? Isn’t that how we make progress ? 

Mr. Parker. No, they still come there and ask us for it. If we 
think it is good, we permit it, and when they still ask us for the ex- 
clusive right of writing it, why I don’t know—Mr. Harris says he 
doesn’t remember giving an exclusive right—I just understood from 
Mr. Harris also that we do approve variations or deviations in form. 

Mr. Harris. We approved 80 percent collision coverage at the re- 
quest of the State Farm, and we made it available to everybody, but 
so far I know, the State Farm was the only one that was writing it. 

Then the angle to that was that the State Farm had to investigate 
every little claim to determine whether the claim came within the de- 
ductible under that clause or not, so it proved impractical and I think 
maybe we made a mistake in approving it because it simply ran the 
companies’ transcript up and they abandoned it. 

Mr. McHvueu. Thank you, Mr. Parker, for your patience and time, 
We appreciate very much your coming here. 

Senator Kerauver. Mr. Parker, it is mandatory that all the com- 
panies belong to the rating bureau under your law, is that right ? 

Mr. Parker. On the fire bureau, they all have to belong to the fire 
bureau, which is a Virginia bureau under our State corporation 
commission. 

Senator Kerauver. Then they pay a percentage of the premiums 
that they write to the bureau ? 

Mr. Parker. For the maintenance of the bureau, I believe they do. 
They also pay a percentage for the maintenance of my office. 

Senator Kerauver. Who decides what percentage they pay of the 
premiums written? Who decides what the premiums will be? 

Mr. Harris. It is the necessary expense of the bureau, Senator, 
since it is our own bureau and they are not throwing away any 
money. 

Senator Kerauver. You have more expenses and they then pay a 
larger percentage, is that right ? 

Mr. Harris. That is correct, sir, just like our bureau, the bureau of 
insurance. If we have lower expenses, there would be a lower assess- 
ment. 

Senator Kerauver. And they pay part of your salary ? 

Mr. Parxer. The companies do. They pay an assessment in my 
State by law up to a maximum amount of one-tenth of 1 percent of 
the premiums for the operation of my office. 

We do not assess them one-tenth of 1 percent because we find that 
we do not need that much. We assess them now one-twentieth of 1 
percent. 

Senator Krerauver. I am not too familiar with this, but isn’t that 
rather unusual ? 

Mr. Parker. No, a number of States have that provision. It is not 
an unusual formula because a great number of administrative agen- 
cies have the same law that requires the assessment. The banks for 
instance have to pay their assessment for the operation of the banking 
bureau. 

We have a great number of them. 
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Senator Kerauver. You say a fire insurance company has to belong 
to the Virginia Fire Rating Bureau. Do you think that is a good 
requirement ? 

Mr. Parker. We believe we can get better statistics. We try as 
near as we can. 

Senator Kerauver. You don’t allow partial subscribership ? 

Mr. Parxer. Not with our fire bureau, and that has been our 
experience. 

I tried in my statement to develop for you gentlemen the point that 
where we had our bureaus. We did away with bureaus and then we 
had chaos. 

Senator Kerauver. What if some company didn’t like the way you 
ran the bureau ? 

Mr. Parker. I reckon some of them don’t like the way we run it, 
but they just have to put up with it. 

Senator Kerauver. Suppose some company decided that they could 
get better information than you give them through the rating bureau. 
They couldn’t do business in Virginia, is that it? 

Mr. Parker. I wouldn’t believe that there is any way that you can 
get any better information, because all the companies furnish the 
information that the bureau has. 

You see, every company is required to furnish the information that 
goes to the bureau. That is a grand thing for us because we have all 
experience of all companies. 

Senator Kerauver. Some companies might feel they are big enough 
to get up their own information. 

Mr. Parker. Maybe some companies are, but the average one 
wouldn’t be. 

Senator Keravuver. If they think they can do it, why shouldn’t you 
allow them to? 

Mr. Parker. Am I right, Senator, when you pass a law, you try to 
make it cover the most people? You can’t always do complete justice 
to everybody. I am not saying that we don’t do complete justice, we 
certainly attempt to. 

Senator Keravver. I think it is a good thing for companies who 
want to belong to your rating bureau to do so, but why shouldn’t you 
make it optional ? 

Mr. Parker. Because as I stated, our experience has shown it is the 
best way to operate in Virginia. 

We have gotten lower rates that way, good, broad coverage that 
way, and are able, scientifically, to get all the figures together and 
come pretty close to telling what the answer should be as to rates. 

Senator Krrauver. If some company should feel it is big enough 
to get up its own rates—— 

Mr. Parker. Oh, I think so. 

Senator Kerauver. Let me finish my question. 

If some company thinks it is large enough and competent enough 
to get up its own information and the information is better than that 
gotten up by the Fire Rating Bureau, why shouldn’t they have that 
opportunity without being forced to pay part of their premium into 
a bureau? Isn’t that part of our free enterprise system, that every- 
body ought to be able to operate without being forced to join up by 
paying some part of their income to a State agency ? 
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Mr. Parker. May I put it this way? If we feel that is the best 
way to get the best information for all the people of Virginia, then 
I feel we are justified in requiring that condition to exist. We do 
feel that way because our experience has shown us it is the best way 
to get the best information so that we can fix the best rates for the 
people of Virginia in fire insurance. Fire is a complicated part of 
the insurance business. 

You have inspection bureaus. They are part of the rating bureau. 
They have to make inspections. They have to rate sections of the 
State. They have to rate cities as to their fire protection. It is a 
rather complicated science, rating fire insurance. 

Senator Kerauver. No doubt about that. 

Mr. Parker. And we feel like one bureau can do it better than a 
great number, and we don’t feel like any one company can do it as 
well as our bureau is doing it. 

Senator Keravuver. But everybody has testified—and I suppose that 
you would agree—that in addition to the statistics, there 1s a sub- 
stantial element of judgment involved. Maybe some company would 
like to use its own judgment rather than to have to go by the judgment 
of the rating bureau. 

Mr. Parker. Well, if they can prove to us that their judgment is 
good, they can deviate. 

Senator Krerauver. But in the meantime they have to join and pay 
part of their premiums to you. 

Mr. Parker. That is true. 

Senator Kerauver. Do you think that is good Americanism ? 

Mr. Parxer. We think it is fair and honest, and we think they 
should contribute toward getting fair and honest and nondiscrimina- 
tory and adequate rates in Virginia. 

I feel that that is part of their job. 

Senator Krrauver. I have heard some talk about opposition to re- 
quiring working people to join unions. 

Mr. Parker. You have heard that often. I believe in our State we 
have a law that doesn’t require them to do that. 

Senator Krravuver: Do you think it is a good thing? 

Mr. Parker. I am not much up on the question of labor. 

Senator Kreravuver. But do you think it is right to force a company 
to join a rating bureau and yet make it illegal to require a worker to 
belong to a union? 

Mr. Parker. I don’t believe the two cases are analogous. We are 
scientifically arriving at a rate. 

Senator Keravver. Why aren’t they analogous? 

Mr. Parker. We want a bureau that we know, that we can control, 
to work with us to bring us the figures that we need to determine 
the proper rate. The only way that we can do it we believe, sir, and 
I hate to repeat myself and I hope you will excuse me, but the only 
way we believe we can do it is the way in which we are doing it. 

It may be that we will be convinced that we can do it in another 
way. Certainly, if we ever come to that conclusion, we will change. 
Over a period of years things change. We have run the gamut since 
1898 from a bureau to no bureau, to a mandatory bureau. 

Senator Kreravver. I believe five or six of the States and the District 
of Columbia have mandatory bureaus. 
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Mr. Parger. I didn’t get you. 

Senator Kreravuver. I say there are five or six States and the District 
of Columbia 

Mr. Parker. I believe that iscorrect,sir. I wouldn’t know the num- 
ber of States. I think some of the States thought it was so good in 
Virginia that they thought they would like to try it and have found 
it successful. 

Senator Krerauver. Mr. Chumbris, have you any questions? 

Mr. Cuumpris. No. 

Senator Kerauver. Mr. Peck? 

Mr. Peck. No, not at this time, thank you, sir. 

Senator Kerauver. Thank you very much, Mr. Parker. 

Now, we have Commissioner Francis Smith of Pennsylvania. 

The chairman had the privilege of serving in the House of Repre- 
sentatives with Commissioner Smith a number of yearsago. It is good 
to welcome you back here, Francis. As a Member of the House of 
Representatives, Mr. Smith served his constituents well, and was an 
able Member of Congress. 


How long have you been insurance commissioner, Mr. Smith? 


STATEMENT OF FRANCIS SMITH, INSURANCE COMMISSIONER OF 
PENNSYLVANIA; ACCOMPANIED BY WILLIAM FOX, DEPUTY IN- 
SURANCE COMMISSIONER, AND CHARLES V. WALSH, DEPUTY 
ATTORNEY GENERAL OF PENNSYLVANIA 





Mr. Smirn. Iam in my fifth year, Senator. 

Senator Kerauver. What year was it that you were down here in 
the Congress? 

Mr. Smiru. You said a good many years ago. I wish you would 
skip that, but that was 1940 to 1942. 

euaiee Keravver. I see you are accompanied by two gentlemen. 

Mr. Smiru. On my immediate left is Mr. William Fox, deputy in- 
surance commissioner, and to his left is Mr. Charles V. Walsh, deputy 
attorney general and my counsel. 

Senator Keravuver. All right, Commissioner Smith, you go ahead 
now. 

Mr. Smiru. Mr. Senator, I do not have a prepared statement today 
for obvious reasons because my reasons for requesting the opportunity 
to testify here are primarily to correct the record of this hearing. 

On August 13 of this year, there appeared before your subcommit- 
tee, Hon. David Berger, the assistant city solicitor of the city of 
Philadelphia and the Honorable Frank L. McNamee, the fire commis- 
sioner of the city of Philadelphia. 

At that time they made certain statements which in my opinion had 
no basis in fact, or were misleading. 

Senator Krrauver. We will be glad to give you an opportunity of 
correcting any statement that you think is not factual. 

Mr. Suiru. I would like, Senator, to have the record accurate so 
that for all times it will speak truthfully and completely. 

The remarks that these gentlemen made were primarily directed to 
a fire-rate adjudication which I recently rendered in the Common- 
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wealth of Pennsylvania and which is now in appeal in the courts of 
the Commonwealth of Pennsylvania. 

Quite frankly, I would have much preferred that the legal issues in- 
volved in the adjudication be properly determined in the courts 
where they are now going to be heard in October of this year. 

However, the two gentlemen saw fit to appear before this commit- 
tee and make statements not in conformity with statements that they 
made before me, under oath. 

One of the statements made by the gentleman Mr. McNamee, the 
fire commissioner, and I quote from his testimony here: 

One of the worst features of the recent decision granting increased insurance 
rates in Philadelphia is the fact that the insurance companies have arbitrarily 
designated so-called B areas where the insurance rate has been increased in 
some instances as much as 100 percent. 

The unfortunate people owning property in those B zones are saddled with 
these high insurance rates for now on with no opportunity, regardless of whether 
or not they have ever had a fire or ever in the future have a fire, to get their 
fire insurance rates back to the level charged other citizens whose property is 
outside this arbitrary and artificial B zone. 

I submit that that statement is entirely inaccurate and I am going to 
read some excerpts from testimony given under oath by the very gen- 
tlemen who made that statement before this committee. 

Now I will read from the notes of the testimony of the Middle De- 
partment Association of Fire Underwriters, filing No. 137—A on the 
fourth day of public hearings conducted thereon, under date of May 
16, 1957. 

On that date, Mr. McNamee, under oath, was being questioned by 
a deputy city solicitor in the city of Philadelphia, and this question 
was put to him, rather the following questions and answers: 


Question. Mr. McNamee, would you care to comment on the effect of fire pro- 
tection and fires generally of the various slum and other clearance projects that 
are going on at the city of Philadelphia? 

Answer. Well, we know, of course, there is what has been called a fire belt. 
The fire belt isn’t anything that developed this week, last week, or in the past 
month. There are certain areas in Philadelphia where it is common knowledge 
that there are higher rates of fire than in other sections. To more graphically 
give you a picture of what our records show, I have asked our department, that 
is the Fire Department of the City of Philadelphia, to prepare a map that I 
have with me that I would like to have put on the board behind me so that you 
may see graphically what I mean. 


Mr. McNamee then, on an easel, displayed this very map which 
I show to you and on which he designates certain areas in the city of 
Philadelphia that he alleges to be more prone to having fires than 
other areas. 

Now to quote another question by counsel for the Middle Depart- 
ment of Mr. McNamee: 

Question. Mr. McNamee, what is a fire belt? 

Answer. The fire belt is an area where we have the greatest incidence of 
fire as compared with other areas, but these are the places that we have the 
greatest number of fires. 

Now he was indicating the red areas in that map of the city of 
Philadelphia, and they give us the greatest problem he said. 

Now that was the testimony of Mr. McNamee where he speaks spe- 
cifically that they were the ones who had prepared this map from the 
records of the fire department. 
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And that was not prepared by the Middle Department Association 
of Fire Underwriters, but prepared by the city. 

Senator Kerauver. Commissioner, I am not sure that I understand 
that. Mr. McNamee said that one of the worst features of the recent 
decision granting increased insurance rates is the fact that insurance 
companies have arbitrarily designated “B” areas where the insurance 
rates have been increased. He puts that on the companies. 

Mr. Somiru. This is the first fire hearing that I am talking about, 
the first public hearing that we held back in 1957 at which time Mr. 
McNamee introduced this map in evidence and later in the year 1958 
when we had another hearing, he described a similar map practically 
identical with this map that was then introduced by the Middle De- 
partment of Fire Underwriters as having been arbitrarily arrived at 
when it was practically an exact duplicate of the evidence they had 
introduced themselves. 

So the map was not prepared by the Middle Department in the sec- 
ond filing from information that they themselves had developed, but 
rather from the testimony under oath at a prior hearing which was 
conducted before me. This testimony had been given by Mr. Mc- 
Namee, the fire commissioner. 

Senator Kerauver. How about the 100 percent here in some in- 
stances 4 

Mr. Smitu. I will come to that, Senator. The statement I read 
embraces many factors. I would like to deal with them one at a time 
I will deal with that phase of it as I go along. 

Now the second piece of evidence that I would like to submit are 
the notes of the testimony of the Middle Department of the Associa- 
tion of Fire Underwriters, filing 153, the fourth day of their testi- 
mony, January 8, 1959. 

Now on that date, under questioning by counsel for the middle 
department, Mr. Hill, and now I will answer one of the queries that 
you raised, Mr. Hill was the executive director of the middle depart- 
ment and was asked by counsel for the middle department what 
records were available to indicate that there was any substantial dif- 
ference in fire frequency in certain areas or classes of the city. His 
reply is: 

The records of the Philadelphia Fire Department, on alarm “response and 
number of fires, shows the areas and classes of property most frequently involved. 


Also for the past 6 months, we have been keeping our owu records as a result 
of long investigations covering every reported fire in residential property. 


Now here is a question of counsel again to Mr. Hill: 


Question. I show you what the stenographer has marked as exhibit No. 19 and 
I ask you what that is. 

Answer. This exhibit is a map of Philadelphia showing certain designated areas 
in the city marked from B-—1 to B-6, the outlines of these areas being those which 
we had shown as following the map supplied to us approximately a year ago 
by the Philadelphia Fire Department. Those maps, if you will examine them, 
are almost entirely identical. There are very, very few deviations in either of 
those maps. The most recent tabulation and breakdown is shown in a special 
memorandum. 

It will be noted that fires in certain specified areas, as compared with the 
balance of the city, are running about 3 to 1 in relation to their respective total 
units and that fires in tenant-occupied property compared to owner-occupied 
property, are in the ratio of 2 to1. 
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Now here is a further question : 


Question. In how many separate areas is the city divided in your exhibit 
No. 19 

Answer. Two general areas designated as A and B are proposed. Area A 
comprises the major part of the city and area B as designated for six separate 
areas outlined on maps which we have prepared. 

Question. On what basis were the boundary lines of these areas determined[ 

Answer. The boundaries of the B areas are those shown on the map prepared 
by the Philadelphia Fire Department outlining the so-called fire belts. These 
boundaries are also described in detail in the report dated October 1, 1957, issued 
by a joint committee on licenses and inspections and public safety, appointed 
by the city of Philadelphia. 

Question. What effect will this division of areas have on the present rates as 
shown on exhibit B of your filing, page 37, as to the single-family owner-occupied 
dwellings in the A areas where there is no increase? 


This is the point that the witness did not testify to. He says: 


Answer. There is no increase in the estimated rate of 8 cents. There are ap- 
proximately 274,000 dwelling units in the bracket representing about 90 percent 
of the total single-family owner-occupied dwellings in that area, or about 57 per- 
cent of the total one- to four-family dwellings units in the city. 

In the A area it is proposed to increase rates ranging from 2 cents to 6 cents, 
applicable only to dwellings with tenant occupancy. 


Now the testimony there shows that the rate increase in the city of 


Philadelphia was not at all applicable to 90 percent of the dwellings 
in the city. 

The owner-occupied dwellings in the city—10 percent did receive a 
rate increase. They were tenant-occupied and they resided in areas 
which the fire department itself had designated as so-called fire belts. 

That is the testimony of the city’s own witnesses, under oath. 

The third piece of testimony I would like to read into the record 
deals with the same filing—that is, filing No. 153, on the sixth day, 
January 27, 1959. 

Again, the city solicitor is cross-examining Mr. Hill, who is the 
secretary of the middle department. 

The city solicitor’s question is: 


Question. As I understand it—and you can correct me if I am wrong—the 
basis for the increase in the so-called 5-B areas is because of the unfavorable 
experience in these areas—the particularly unfavorable experience in these 
areas; is that correct? 

Answer. The areas are based on results of the report since statistics of the 
fire commissioner’s office in connection with a number of fires and the ratio 
of a number of responses in these areas to other sections of the city where 
the incidents of fire were shown to be considerably higher was the basis of 
the determination for these zones. 

Question. Well now, I wish you would explain for the record just how you 
determined the boundaries of these zones. 

Answer. We conferred with the fire commissioner and other city officials and 
were presented with maps showing the boundaries of the zone and we also 
had a copy of a report made by a joint committee of the department of licenses 
and inspections wherein they outlined by specific streets the boundaries of 
so-called fire belt zones. We took that informationfi and by having our engi- 
neers go on the ground and follow the map as closely as possible, we estab- 
lished the zones that are shown on the map of this exhibit. 

Question. Which map are you talking about that you followed in making up 
this map? You have mentioned several maps and several reports. You have 
mentioned the report of the fire department and one of the department of 
licenses and inspections and I am trying to find out the exact source of these 
areas. 

Answer. This was taken from the map furnished by the fire commissioner. 
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It should be clear from this testimony that the Middle Department 
did not dream up this exhibit. It came into being as a result of direct 


testimony of witnesses by the city of Philadelphia and developed by 
Titkee -examination on other witnesses. 


here isa further question by city solicitor of Mr. Hill. Itis: 


Question. What I am trying to find out, Mr. Hill, is the source of the infor- 
mation which led to the designation of the 5-B areas in your exhibit No. 19. 

Answer. My instructions were to the effect that just as closely as it was 
humanly possible to do so, they should follow in establishing these zone lines— 
the boundary lines that have been established by the fire commissioner. 


Now, if these differ in any respect from the latter information, the 
fire commissioner has in his maps or in his records as to some deviation 
on the actual street lines or some other detail, we would be glad to 
correct our maps to the latest information you have on it. 

Now the witness testified again : 


Mr. Anderson, in comparing these two maps it appears to me that our map 
has essentially followed the outlines of the map which we received from the fire 
department with the exception that occasionally the fire department map has 


eut diagonally through a block, cutting off one corner of a block, or taking 
in three-quarters of another block. 


I believe in those cases we have used the streets to the corner as an intersec- 
tion in order to make the maps more readily identifiable as to the areas they are 
taking in because it would be very difficult to determine exactly where the 


boundary lines of the zones were if we depended on a map that cut across the 
middle of the block somewhere. 


So that the only difference in the two maps, the two exhibits you have before 
you, is the inclusion of some properties on the very edge of these zones that 
were included in the areas so that the area would be completely blocked out. 


The second excerpt that I would like to read into the record is an 
excerpt from my recent adjudication wherein I did not say what the 
fire commissioner attributed to me as having said. 

Senator Keravuver. What is it you are talking about now, Com- 
missioner Smith ? 

Mr. Smirn. This deals now with the number of properties that are 
affected by the rate increase in the city of Philadelphia, and I would 
like to point out, Senator, that this adjudication we are talking about 
on a statewide basis was a rate reduction, not a rate increase. 


It was a rate increase in the city of Philadelphia, but statewide, it 
amounted to a rate reduction. 


The phase I am going to deal with now is the excerpt from the 


adjudication where I specify the number of properties that are not 
affected in Philadelphia by my adjudication. 
I stated therein : 


The effect of establishing an A and B area in Philadelphia is to place higher 
rates upon tenant-occupied dwellings which are located in districts where 
most fires occur. 

Evidence was submitted at the hearing showing that the incident of fire is 
considerably less with the owner of a dwelling, living in that dwelling. 

Consequently, owner-occupied dwellings receive smaller increases whether 
they are located at either areas A or B. 

Furthermore, under the Middle Department’s procedure 253,000 dwellings 
units constituting 90 percent of all the dwelling units in Philadelphia receive 
no increase in fire insurance rates. 

I also request that the Middle Department give constant attention to the 
incident of fires in both A and B areas and to the elimination of fire hazards 


in such areas with the object of adjusting their boundaries currently with chang- 
ing conditions. 
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So the statement attributed to me that once you were in a B area you 
remained in a B area is contradicted by the very adjudication to 
which he makes reference. 

Senator Kerauver. Mr. McNamee wasn’t blaming you for that. He 
merely said the Middle Department Association wouldn’t cooperate 
in telling them what the trouble was. 

Mr. Smiru. Well, Senator, I am coming to that. This is the first 
phase of Mr. McNamee’s testimony and I am just concluding it now, 
that is relative to what I want to testify to and I will discuss the 
second point in a few moments dealing primarily with Mr. Berger’s 
testimony. 

Now, the second comment made by Mr. McNamee before this com- 
mittee was that he stated that according to the fire loss figures given 
to them up to 1958 by the fire insurance patrol which is maintained 
by the insurance companies, that Philadelphia’s enviable record 
showed a decrease from the year 1953 up to and including the year 
1957. 

Now, the insurance patrol, through John P. Jennings, appeared and 
testified under oath when these figures Mr. McNamee used became a 
part of the record in the hearings before me, and I would like to read 
into the record some of Mr. Jenning’s testimony on which Mr. Mc- 
Namee relies in making his statement. 

Senator Keravver. All right, sir, you can do that but you may 
want to include it in the record and we will grant you that permission. 

Mr. Smiru. It is very brief, Senator, and I will read it quickly. 
He is being questioned by the counsel for the Middle Department. 
The question is: 

Question. Do your figures include every fire loss paid and adjusted by a 
staff, I mean of course fire losses occurring in Philadelphia? 

Answer. Not all because there are some of the companies that have in the 
past few years set up staff adjusters that I don’t know about. 

Question. Do your figures include every fire loss paid through independent 
adjusters for fire losses occurring in the city of Philadelphia? 

Answer. Of the independent adjusters, I get the fire adjusters. I get the fire 
losses, yes. I would say they include all the independent adjusters. 

Question. Mr. Superintendent, you have indicated that your figures do not 
include fire losses paid in the case where no alarm is struck. 

Answer. That is correct. 


His own answer indicates that the figures that he supplied to the 
fire commissioner are obviously incorrect. 
Here is another question : 


Question. You have indicated also that your figures do not include fire losses 
paid by agents. 

Answer. That is correct. 

Question. You have indicated also that your figures do not include losses 
paid by companies who do not have their offices from which they adjust and 
pay losses in Philadelphia. 

Answer. That is correct. 

Question. So that the figures you have presented as fire losses in the city 
of Philadelphia are lower than the dollars or losses paid by insurance com- 
panies in the city of Philadelphia ; is that correct? 

Answer. I would say that is correct. 

Question. Are there many fires occurring in Philadelphia where fire alarms 
are not struck? 

Answer. Oh, yes; quite frequently . 

Question. Are losses sustained to property as a result of these losses? 
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Answer. Yes; the owner-occupant may suffer some kind of a loss. I wouldn’t 
want to say the number, but I don’t know, but I do receive reports where 
there are losses paid in this category. 

Question. So that if you did include these losses in your figures, your loss 
figure would be much higher. 

Answer. They would be higher. 

Question. These losses were also paid by insurance companies? 

Answer. Yes; they were. 


Now, Senator, if you please, and members of the committee, I think 
it is quite obvious from the testimony of the witness it was the fire 
commissioner’s own witness, his own testimony testified to the a 
that his testimony was unreliable. That is the testimony that 
given before this committee and I, too, concur in the testimony given 
by Mr. Jennings of the fire patrol ‘that the evidence certainly was un- 
reliable. 

Now, another question asked of the same witness. 

Senator Kerauver. Proceed. 

Mr. SmirH (reading) : 


Did you suggest to Commissioner McNamee that he take out of your total fire 
losses the losses from 1956, the losses attributable to the so-called tidewater 
fire? 

His answer was: 


No; I did not suggest to the commissioner. I gave the commissioner separate 
figures. 


Another question: 


Question. So the treatment of the estimated 1956 loss figure submitted by you, 
taking out the tidewater fire loss was a matter which he volunteered; isn’t 
that so? 

Answer. Yes. 

Question. Now, by deducting that amount he substantially reduced the esti- 
mated fire losses for 1956; did he not? 

Answer. That would be right. 

Question. To the extent of approximately $2%4 million? 

Answer. That is correct. 

Question. From the period 1951 to 1955, would you say whether or not there 
were other fire losses with a combination of fire and explosion? 

Answer. Possibly there could have been, but I wouldn’t state there was. 

Question. So that when the commissioner volunteered to take out of the 1956 


estimated losses an item as substantial as $244 million he distorted the trend; 
did he not? 


Answer. He did to the previous years; yes. 


Now that is his own witness. I would like the record of this com- 
mittee to show that he testimony before me under oath differs sub- 
stantially with the testimony before this committee not under oath, 
and I would like to believe that the testimony under oath is correct. 

Now I would like to deal for a moment with Mr. Berger who also 
testified before this committee. 

Mr. Berger is the city solicitor for the city of Philadelphia and I 
quote from Mr. Ber ger’s testimony of the same date, August 13, 1959. 

Pursuant to statutory procedure, the Middle Department of Fire Under- 
writers, a rating bureau, representing companies, writing 85 percent of the in- 


surance in the State made a rate adjustment of the departments of insurance in 
March of 1957. 


This filing proposed substantial increase in some 20 classifications of fire 


insurance within the city of Philadelphia and throughout the Commonwealth 
amounting to an average of 25 percent. 
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The city learned of this filing through a news story appearings in the local press 
and immediately wrote to the insurance commissioner protesting the proposed 
filing and requesting the holding of a public hearing in order that the people 
of Philadelphia be thoroughly acquainted with all of the facts. 

The insurance commissioner honored the request of the city and held the first 
public hearing on an insurance filing in the history of the Commonwealth. 

Now Senator, speaking politically I would like to agree with that 
last statement that it was the first public hearing, but unfortunately I 
cannot because one of my Republican predecessors did hold a public 
hearing. 

So Mr. Berger is not accurate. It is not the first hearing. I would 
like to say he is correct but, unfortunately, he is not. 

Senator Kerauver. Maybe he just didn’t remember that. 

Mr. Smirn. And, incidentally, it concerned the Insurance Co. of 
North America. 

Now with reference to the manner in which he learned of the exist- 
ence of the fire filing, and I quote him again, he read about it in the 
local press. 

Now, technically speaking, Mr. Berger may be correct in his state- 
ment that he learned of this filing through a news story appearing in 
the local press. 

I say technically he might be correct. However, Mr. Berger was 
aware of the filing and the proposed rate changes applicable to the 
city of Philadelphia. 

This information was contained in a filing made by the Middle De- 
partment of Fire Underwriters on January 9, 1957, which was later 
withdrawn by the Middle Department and replaced by the filing to 
which Mr. Berger referred. 

The rate adjustments affecting Philadelphia in each filing vw’ re 
practically identical. 

Now with respect to the first filing which was withdrawn, I want to 
read into the record a copy of a letter that I wrote to the mayor of the 
city of Philadelphia under date of January 28, 1957. 

Senator Kerauver. Mr. Smith, may I ask how long this is going to 
take? We have all of these commissioners here and we wanted to ask 
them some questions. 

Mr. Sairn. I can finish in about 10 minutes. 

Senator Keravuver. Very well. 

Mr. Smirn. I wrote under date of January 28, 1957, to the mayor 
stating that: 

Recently a filing was made by the fire department which would bring about 
various rate increases in the city of Philadelphia and that before approving or 
disapproving such filing, I would like to have the benefit of whatever information 
you or your aids in the city government may be able to furnish me for the pur- 
pose of giving adequate consideration to the matter. 

Now, I don’t think that is learning about it through the press. 

Under date of January 30, in a memorandum from Mr. Fox, my 
deputy, he stated that on January 28, the same date on which I wrote 
the mayor, a meeting was held in the office of the fire commissioner of 
the city of Philadelphia and present were the fire commissioner, the 
city solicitor, Mr. Walsh, Mr. Fox, and other members of the Penn- 
sylvania Insurance Department. 

Again, I say that is not learning about it through the local press. 
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Under date of February 1, 1957, the city solicitor wrote me a letter, 
and I quote therefrom. 


We believe that this matter is of such importance as to warrant a full statis- 
tical and legal survey of the situation. 


They request that they receive an appointment with me in my office 
in Harrisburg in February of 1957, which I granted. 


Under date of February 28, 1957, Iw rote to the fire commissioner 
This letter will confirm our telephone conversation of today regarding a con- 


ference concerning fire insurance rates to be held on Monday, March 11, 1957, 
at 10 o’clock in the Middle Department office. 


You may bring with you any technicians or any personnel whom you wish to 
have present at the above conference. 

The conference was held in the office of the Middle Department and 
present was the fire commissioner, the city solicitor, members of my 
staff and members of the staff of the Middle Department. 

Again, that is not learning about the contents of the filing through 
the medium of the press. 

On March 15, a meeting was held again at the Middle Department 
and all of these same individuals attended. 

The whole record is replete with evidence that there was no secrecy 
about the fact that a filing had been made and that all persons were 
given full opportunity to participate in the preparation for the public 
hearing which was eventually held. 

I am concluding now with reference to some recommendations made 
by the city solic itor. One is that adequate public notice be given of all 
insurance filings. 

Now, as you know, filing of a policy form constitutes a rate filing. 

We have had in Pennsylvania approximately 20,000 filings in the 
past year. If we were to give public notice of all insurance filings that 
were made, I submit that it would be quite burdensome and very 
expensive. 

He requested public hearings be held in all such filings. I think 
there are about 250 working ‘days i in a year and if we have 20,000 
filings and conduct public hearings on each and every filing, we w ould 
have to complete a minimum of 80 filings a day. That also on its face 
is ridiculous. 

Another one is that all municipalities affected by a rate filing be 
permitted to participate in the hearings held thereon. 

Now, in the Commonwealth of Pennsylvania, of which State I am 
very proud to be the insurance commissioner, there are some 2,568 
political subdivisions. 

I submit that each and every subdivision is affected by a filing. 

Now are we to allow 2,568 solicitors to participate in a public hear- 
ing on 80 filings a day for the entire calendar year? I say that is 
also ridiculous. 

You cannot say let’s draw the line and let the major cities partici- 
pate because the people in the rural sections have a right to be heard, 
too, just as much as the people in the city. 

Senator KEFAUVER. X ccording to you, Mr. Berger said that you per- 
mitted him to sit as an aggriev ed party and he said that the Middle 
Department Association “of Fire Underwriters opposed the city’s 
intervention, but you permitted them to do so. 

47932—60—pt. 333 
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_Mr. Smirn. Are you speaking of all the filings or any one in par- 
ticular ? f 

Senator Krrauver. I don’t know which one. 

Mr. Smiru. It is true in most of them, Senator. The Middle De- 
partment did object to the city and they raised the legal objection that 
the city did not fall within the e: itegory classific ation of an aggrieved 
party 

I fistened to the arguments thereon which are a part of the record 
and I sustained the city’s right as an aggrieved party and allowed 
them to participate in the hearings on the theory it was a hearing 
being conducted under the administrative : agency law and it was my 
desire to obtain the facts fr om whatever source possible. That to me 
was the most important factor and I would not be guided by technical 
rules of evidence and I allowed them to intervene as an agerieved 
party. 

I allowed them to put witnesses on the stand. I subjected each and 
every witness to cross-examination by myself and the members of my 
staff and by all who were allowed to enter their appearances so that 
I did give the city full opportunity to participate. 

Senator Krrauver. I think it should be stated here for the record, 
Mr. Smith, that Mr. Berger did not question your good faith or your 
diligence i in trying to get the facts and trying to follow the law. He 
did not question } your ability as commissioner. He gave you full bene- 
fit for doing what you thought was right and legal and just, but he 
did disagree, however, and ‘he thought the main trouble was in the 
law itself. 

As I remember, he stated that you felt you had no alternative but 
to accept the facts and figures as presented by the rating bureau, 
that. you could not go back of them or that you did not have the 
facilities or the information to go behind the facts and figures sub- 
mitted by the rating bureau. 

Mr. Smrru. Well, that is not entirely correct. 

Senator Kerauver. And there is the question of who had the bur- 
den of proof. 

Mr. Smiri. That was the key issue in the adjudication. 

Senator Krerauver. The burden of proof should be on the rating 
bureau to establish the need for a change of rate, but the rate was put 
into effect and the burden of proof was then put on the aggrieved 
parties to show that they were not entitled to the increase. 

As I remember, that is what he said. 

Mr. Smiru. W "ell, for the record I would like to read that excerpt, 
that phase of the adjudication into the record dealing with the ques- 
tion of burden of proof so that the record again will be accurate. 

Counsel will have it in a moment, and I will read it into the 
record. 

Senator Krravuver. While he is looking for that, is that the all- 
industry law? 

Mr. Siri. Yes. 

Senator Krrauver. What do you think about the law, generally? 

Mr. Sirn. I think it’s been very effective in Pennsylvania. I 
think it is important that it be properly administered. I have en- 
deavored to do that. I should say I took an oath to do that and I am 
serious about it. 
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Senator Keravuver. Do you think there should be any amendments 
to the law ¢ 

Mr. Smiru. No. 

Senator Kerauver. Should we liberalize the deviation provision 4 

Mr. Smirn. I wrote an opinion back in March of 1956 dealing, for 
example, with partial subscription, and I sustained that right. 

Let me read it. It reads: 


Dealing with partial subscribership— 


Well, this deals with the right of partial subscribership. Here it 
is: 

The ultimate answer to the question before me rests upon the intent of sec- 
tion 6B of the above Rate Regulatory Act of 1947 which makes partial sub- 
seribership to a rating organization mandatory upon application therefor. 

Such intention would be defeated if a rating organization could recognize 
the principle of partial subscribership and defeat the purpose of the statute 
by making subscription charges which would make partial subscribership so 
costly to be prohibitive, especially where the partial subscriber excluded classes 
or isa member of the other regulating bureau. 

So the philosophy of recognizing partial subscribership was enun- 
ciated by me some years ago even ‘to the extent that the cost of par- 
tial subscribership be reasonable and not defeat the purpose. 

Senator Kerauver. Apparently, you assessed only for the partial 
subseriber. 

Mr. Smirut. To do otherwise would defeat the basic theory to par- 
tially subseribe, 

Senator Kerauver. I think that is right and that is a sound prin- 
ciple. 

Mr. Smitir. Now, as to deviations, we have permitted deviations in 
Pennsylvania. We have encouraged them. 

I don’t defend the bureaus as such, and I don’t defend the inde- 
pendent companies or the deviators as such. 

Frankly, I would think it would be well if all of them collectively 
would think more about the policyholder and less about fighting each 
other. 

Now I try to enforce the law as the law is written by the legislators 
in Pennsylvania, and we have permitted reasonable deviations. 

I have a very competent staff in the rating bureau. I have some 12 
technicians there and they devote their full ‘time to analyzing the fil- 
ings that are made, and we do not accept per se, the filing of. anyone, 
ine cluding a bureau or anyone else. 

We have approved them and we have denied them. 

Senator Kerauver. You were going to read something. 

Mr. Smiru. Yes; and it is: 

The cities of Philadelphia and Pittsburgh, being the complainants, had the 
duty of going forward with the evidence. 

At no time during the course of the hearing were there any rulings by me 
as to which party had the burden of proof. 

The insurance commissioner, in conducting a public hearing under the Rate 
Regulatory Act for the purpose of determining whether proposed rates are 
excessive and adequate, unfairly discriminatory, and whether a filing meets the 
requirements of the act, must not be hampered in making his decision by a 
tenacious adherence to the technical questions of the burden of proof and 
evaluation of evidence. 

If he were required to follow such a course, rate regulation through the 
hearing method would be destroyed. 
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I quote from the Supreme Court of Pennsylvania, in which they 
said : 

In the administrative tribunal it is to determine the matter before it upon 
the basis of substantiality of evidence and not upon the technical grounds of 
burden of proof. 

Now, in view of the foregoing, I state that all of the findings and 
conclusions in this adjudication are supported by substantial evidence 
in the record, but no weight whatsoever is given to the technical 
concept of burden of proof, so that I never required as such the filer 
or the city to have the burden of proving their positions. 

Senator Krrauver. On thinking it over, I think that is probably 
what Mr. Berger did say, that the way it was handled neither side 
had the burden of proof. His insistence was that the rate bureau 
representing the companies ought to have, whether you call it burden 
of proof or justification or whatnot, that they perhaps show the jus- 
tification for the rate increase and affirmatively, rather than have the 
increase put in and then put the burden of showing that it should 
not have been granted to the aggrieved party. 

Mr. Smirn. Well, in that respect, you are talking about two sep- 
arate filings. 

Senator Krrauver. The first filing you turned down, as I under- 
stand it. 

Mr. Smiru. The first one was denied. 

Senator Kerauver. He applauded you for that, and then said you 
had decided that case correctly. 

Mr. Smiru. I think I decided both of them correctly, Senator, and 
I would be happy to let the courts make that determination. 

Senator Kerauver. We are not trying a case here, but we are 
within our province in talking about the procedure in the basic rating 
program. The rating bureau has to show facts justifying what they 
are asking for. 

Mr. Sniru. Certainly, they did that in my judgment. 

The responsibility to make that determination rests under the law 
with the insurance commissioner, and we analyze the evidence sub- 
mitted, the testimony submitted, and it was voluminous, I think it ran 
in the first hearings to some 1,800 pages of testimony and in excess of 
2,000 pages in the second hearing, and I was convinced that the filer 
had submitted supporting data to sustain the filing, and in my judg- 
ment, the Sepacoted rates thereunder should be approved. 

Senator Kerauver. Mr. Smith, do you have anything else you want 
to say with reference to Mr. McNamee’s testimony or Mr. Berger’s 
testimony ¢ 
Mr. Smiru. I have no further comment on either gentleman. 
Senator Keravuver. All right, sir, thank you. 


ROUNDTABLE DISCUSSION 


Senator Kerauver. Now suppose you gentlemen just move up here 
to the table and we can have our roundtable discussion. 

Now let’s see, we have Mr. Hammel, Mr. Knowlton, Mr. Smith, Mr. 
Hunt, and Mr. Thatcher, your deputy, and others. 

Well, gentlemen, what States are represented by you where you 
have compulsory requirements for membership in a fire rating bureau ? 
I guess it’s only Virginia, and Mr. Parker has gone. 
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Do any of you who want to speak about whether compulsory mem- 
bership is a desirable requirement, or do you think it should be left up 
to the individual States according to attitudes of people in that State? 

Mr. Hamme. I believe that is the feeling of the majority of the 
commissioners. 

Senator Kerauver. You feel that is the majority feeling? 

Mr. Hamme. Yes. 

Senator Keravuver. California has a more liberal law, I believe, in- 
sofar as deviations and independent filings are concerned. Is that 
right, Mr. McConnell ? 

r. McConneE... Yes. 

Senator Krrauver. How many States have more liberal laws such 
asCalifornia? Does Idaho? 

Mr. Wrixter. There may be others. 

Senator Krravuver. I suppose you think the California law is a very 
good law ; do you? 

Mr. McConnett. Yes; I do. 

Senator Krravuver. Do you think it generates more competition in 
the public interest than the laws that are not so liberal about the 
deviations and independent filings ? 

Mr. McConne tu. It probably does, and of course, that is a matter 
of daily concern to me because I am very aware of the danger inherent 
in the California law that competition may get out of hand and tend 
toward the destruction of small companies and monopolies and failures 
and injure the public interest. 

Senator Kerauver. How long has the California law been on the 
books ? 

Mr. McConne tt. Since 1947. 

Senator Kerauver. Have you had any substantial rate wars in Cali- 
fornia since 1947 ¢ 

Mr. McConne tt. No, it is a hazard, but it hasn’t happened because 
management of insurance companies is prudent. If they are not, they 
don’t belong in the insurance business. 

Senator Keravver. In your experience, then, the fear that has been 
expressed here that if the laws were more liberal, such as you have in 
California, that might result in rate wars among insurance companies, 
that is not a fact and has not happened in California ? 

Mr. McConnetu. Not yet. It could happen and it could be very 
serious. 

Senator Kerauver. Don’t you have authority to step in and to con- 
duct examinations and stop any rate wars if they should come about ? 

Mr. McConnett. I think so. I would have to proceed on this legal 
basis, one short phrase, that the rate is unreasonably low for the in- 
surance provided and the use of such rates by the insurer using same 
has, or if continued, will have the effect of destroying the competition 
or creating a monopoly. 

Senator Krrauver. On that point, Mr. Smith, do you like the Cali- 
fornia law ? 

Mr. Smiru. We like the all-industry law in Delaware, Senator. It 
seems to work very well. 

Senator Kerauver. Do you have a liberal provision with reference 
to deviations and independent filings such as in California and Idaho? 

_Mr. Smrru. Well, it is probably not that liberal, but we think it is 
liberal enough to not be discriminatory. 

Senator Keravuver. You think it is liberal enough to generate real 
competition ? 
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Mr. SmitrH. Yes, sir. 

Senator Krravuver. Let’s ask Mr. Hunt from Oklahoma about that. 

Mr. Hunt. We have a very good law there. We have independent 
filings. We have companies that belong to the bureau. We have 
companies that depart on their rates from the bureau. We have 
them that deviate and we operate on the theory that if it is in the 
interest, the public interest and that it does not affect the solvency of 
the company and they have that which it takes to swing it, why we 
let them swing it. 

Senator Krrauver. You don’t have a compulsory requirement for 
membership in a rating bureau, do you? 

Mr. Hunt. No 

Senator Krrauver. Do you have the all-industry law in Oklahoma 
or substantially so? 

Mr. Hunr. Yes. 

Senator Kerauver. Then I take it you have liberal provisions in 
your law with reference to independent filings and deviations? 

Mr. Hunr. Yes, sir, I would like to say we have two laws in the 
State of Oklahoma, a statutory law and the Hunt law which is the 
interpretation of the statutory law. 

Senator Krravuver. So that you think it is liberal. You have liberal 
allowance for deviation by virtue of Mr. Hunt then. 

Mr. Hunr. Yes, and then we also operate on the theory that it is bet- 
ter to have good men administering bad laws than good laws ad- 
ministered by bad men and we think we have some good men in 
Oklahoma. 

Senator Kerauver. Are you talking about Mr. Allen, your assistant 
commissioner ? 

Mr. Hunt. Yes, sir, and my staff. 

Senator Kerauver. Mr. Stern, what about New Jersey ? 

Mr. Srern. Our law was passed before the all- industry law by a 
few months, but it is roughly similar to the all-industry law. 

We have independent filings and deviations, membership in a fire 
bureau not being compulsory, “but so far as I know, nobody has seemed 
to go completely independent because of the problem of gathering the 
gr eat mass of statistics necessary. 

Senator Krrau ver. Mr. Hi: ammel, what is the general attitude of 
the insurance commissioners with reference to the more er provi- 
sions for deviations and independent filings such as in California, 
Idaho and may have in Oklahoma under Mr. Hunt. 

Mr. HamMeL. That would be rather difficult to answer at the pres- 
ent time, sir. 

It is a matter which we are taking under study and will have to 
definitely vote on before too long. 

It hasn’t been too much of a problem because it hasn’t been dis- 
cussed too much in the past. 

There is no problem in the average State for deviator or independent 
filing. 

I have been a commissioner now for almost 9 years and we have 
never had a contested filing or contested deviation or contested in- 
dependent filing of any kind. 

Soiien Keravuver. Under the all-industry law, as I understand it, 
the deviation, when it is allowed, is only allowed for a limited time, for 
1 year, and then the burden is on the deviator to renew it. 
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Mr. HAmMEL. We require that in quite a few things. I require it 
on all fire and on all automobile filings. 

It is not an additional burden as far as an independent filing i is 
concerned. 

Senator Kerauver. But the law doesn’t require that in the case of 
your filings? 

Mr. HamMeL. Yes, sir, we require the bureau to justify and rejustify 
their filings annually. 

Senator -Kerauver. But the all- industry law does? 

Mr. Hamme. I can’t say the law requires it, no. 

Senator Kerauver. Can any of you gentlemen say we are right 
about it, that the all-industry law does not require a bureau, it doesn’t 
expire for 1 year, and they don’t have to justify the renewal of it after 
1 year? 

Mr. Wixter. That is correct, the law doesn’t specify a time element 
for a filing made by a bureau but customarily it is reviewed in most 
areas, V irtually annually. 

Senator Kerauver. But the law has a 1-year limit on the devia- 
tion and at the end of that time they have to rejustify it? 

Mr. Wr«ter. It isn’t so much rejustification as bringing in and 
exposing the experience upon which they made their filing. 

Senator, I would like to call to your attention that many of these 
initial filings for deviations are based on certain assumptions that 
the filer makes. 

These assumptions are taken, a great deal of time, at face value on 
certain demonstrated evidence. 

Now these assumptions may or may not work out in practice, and 
that is one of the basic reasons for reviewing a filing annually, in a 
deviated filing. 

Senator Kerauver. The same assumptions apply to the bureau filing, 
but the law does not require the bureau to rejustify it every year. 

Mr. WixKter. Most of the commissioners receive and examine the 
company’s expenses and operations for the past years and always 
have that in front of them annually so that if they see a class of busi- 
ness that should, or that is operating at what could be determined 
an excessive profit, they have the right under the law to call for a new 
filing. 

Senator Krrauver. A good many witnesses here have testified re- 
garding the requirement for independent or deviator to renew his 
application every year as putting an unnecessary expense and burden 
on him. 

Mr. WrKtEr. I would like to say this to you, sir. 

Senator Krrauver. It gives the bureau another chance to come in 
and oppose him. 

Mr. Wrxter. That may be true, but by the same token it is no great 
burden because the very facts upon which they base their filing, they 
have now experience which can justify the filing. 

Senator Kerauver. Do you think it is fair to place a greater burden 
upon the man who acts independently than on those who act in 
consort ? 

Mr. Hammel, what do you think? 

Mr. Hammer. We don't. We require them to justify their filings 
and change them annually. 
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Mr. Siri. Pennsylvania does not. Pennsylvania’s law states that 
the deviation cannot be for a period of less than 1 year, but it does not 
require that it come back at the end of the year. 

Senator Kerauver. You do not truly have the all-industry law 
then. 

Mr. Smitn. That is one of the exceptions. 

Our proviso states that it shall not be less than 1 year, but it does 
make it mandatory on a deviator to come in at the end of a year and 
again establish it. 

Mr. Hunt. We don’t have a requirement that they have to file 
every year or any other time. 

They can make the deviation or that the bureau can come in and 
make a filing and then that is subject to us requiring them to file again 
if we think that the rates justify the increase or decrease and then 
that applies to the bureau and the industry, too. 

We treat them both alike. 

Senator Krrauver. Apparently, you do not have the all-industry 
law. 

Mr. McHugh, I thought there was a standard all-industry law that 
all the States had exe ept five or six, but apparently in the all-industry 
law 

Mr. McHwuen. Yes, that is correct, Senator. There was a model 
industry law that was drafted and it was recommended to the various 
States and it has been testified hereto that about 42 to 44 of the States 
adopted the all-industry law. 

Mr. Wrxter. Ora modified version. 

Mr. McHwuen. I think it has been so testified that most of the 
States tailored that somewhat to meet some of their particular needs 
and most of the States have some modification of the model, all- 
industry law. 

Senator Kerauver. Mr. Hammel, may I ask you as president of the 
NAIC why is it that the insurance commissioners feel that more liber- 
ality in deviations and independent filings might result in rate wars 
and insolvency when Mr. McConnell says that California has had a 
liberal law since 1947 and has not had any rate wars in any event 
during all of i: 12 years. 

Mr. Hamner. I doubt very much if companies are going to pick 
out and experiment with the rate war in one State. If the law was 
liberalized all over, then it would develop. 

It would be questionable if they would endeavor to do it in one 
State where the law is well administered, as it is in California. 

Senator Kreravuver. The commissioner, under the California law, 
has authority to move in and do certain things that would block a rate 
war if one should come about, according to Mr. McConnell. 

Mr. Hammen. That is true. 

Senator Kerauver. Mr. McConnell, has your law resulted in any 
insolvencies among the insurance companies of your State because of 
inadequate rates? 

Mr. McConnetu. I think not. We had very bad failure of a com- 
pany within the last year or year and a half, but it was not due to in- 
adequate rates, but rather due to the disintegration of the character of 
«man who previously had been a good character and had had ability. 
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Senator Keravuver. Those things do happen, but we are concerned 
here with rates. 

Mr. McConnetu. As to rates, no, but we do take this precaution, that 
upon knowing of an insurer writing below the standard rate produced 
from the bureau of Statistics, we become more thoughtful about ex- 
amining them to see what effect it may have upon them and upon com- 

etition. 

We may accelerate or examine them more frequently by reason of 
that hazardous underwriting experiment. 

Senator Keravuver. Most of you gentlemen feel that a company 
should not be required to be a member of the fire rating bureau ? 

Mr. Wrster. That would be true, sir. 

Senator Keravuver. That is the general consensus? 

Mr. Wreter. Itis. 

Mr. Smirx. That it not be mandatory. 

Senator Kerauver. It appears to me that a company can get its 
own information or be a partial subscriber and that it should not be 
required by the law to be a member of the bureau. 

Mr. McHugh, would you like to ask these gentlemen any questions? 

Mr. McHveu. I would be interested in knowing the view of the 
various commissioners concerning this question of access to filed in- 
formation, statistical data, and rating plans that are on file with the 
State or in a matter of me domain. 

How do you feel about permitting that information to be freely 
available to any insurer? 

Mr. Hammet. I would like to answer for Nevada. Everything in 
my Office is a matter of public record. Anybody that wants to may 
come in and see them at any time. 

Mr. Hunt. That goes for Oklahoma, too. 

Mr. McHvueu. You don’t think any insurer that uses information 
that is available in your office for the computation of his own rates 
should be required to pay a rate to the bureau subsequently for using 
that public material ? 

Mr. Hamme. I can’t state it that way; I am quoting my law. 

Mr. McHveu. I am asking how you feel about it. 

Mr. Hamme. I would hate to be in a business where I spent a 
considerable amount of money to develop a certain amount of infor- 
mation and have somebody else have the prerogative of stealing it. 

Mr. McHuen. Then you are suggesting that the files of aii in- 
formation, which are a part of the public domain, should not be 
freely available to every insurer? 

Mr. Hamnet. I did not say that. 

Mr. McHveu. Isn’t that the effect of it? 

Senator Krerauver. What do you say about it, Mr. Hammel? 

Mr. Hammet. I said in our office, everything on file in our office is 
a matter of public record and anyone has access to it at any time. 

If John Brown wants to start a new company and wants to pick up 
the fire rating bureau’s manual on it, he has that prerogative. 

Senator AuvER. But you feel that if an independent company, 
not a member of the Bureau, is going to use it, he ought to pay some 
subscription for it ? 

Mr. Hamnet. I think it is only fair he should. 
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Senator Kzravver. Do you think it should be a voluntary payment 
or compulsory Pee 
e MEL, I think it ought to be on a pro rata basis, paying for 
what he gets. 
r If he only gets part of it, let him pay for part of it on a pro rata 
asis. 

Senator Keravver. It is not truly public information, then? 

Mr. Hammet. It is legally public; yes. 

Senator Keravuver. But you think as a matter of fairness, if another 
com = uses it, it ought to pay on a pro rata basis ? 

r. Hamme. I think he should bear his share of the expense for 
the promulgation. 

Senator Keravuver. All right, Mr. McHugh, any other questions? 

Mr. McHven. Some of the witnesses have testified that the staffs 
are relatively small, particularly in some of the smaller States. 

I would be interested in knowing whether or not in such States the 
commissioner wouldn’t feel, since he has a small staff, that probably 
the greatest assistance which he could get in performing his regulatory 
job is in seeing that the rate which best meets the public need comes 
about as a result of the free and active play of competition in the 
marketplace. 

Wouldn’t you agree that it is free competition more than anythin 
else which would reduce the insurance commissioner’s regulatory job? 

Mr. Wikler. I would say this to you, Mr. McHugh. 

I made a public statement to our legislature when that kind of 
law was introduced in the State of New York trying to establish man- 
datory bureaus. 

If you recall at that time I sent a memorandum to the legislature 
in which I told them that competition has a very strong element in 
determining the price structure and I would be disturbed to see a 
mandatory rating bureau set up. 

Mr. McHveu. Inasmuch as the principle of ratemaking in consort 
is contrary to our basic antitrust philosophy, do you think it would be 
improper to place greater restrictions upon the companies which do 
make rates in consort than upon those which make rates independently ? 
Is there some justification for treating people who arrive at their rates 
upon the basis of their own independent experience differently and 
more liberally than those who do business in consort ? 

Mr. Wrxuer. The preamble to the all-industry bill provides just 
that in most of the States that have adopted either the all-industry 
bill or some modified version of the all-industry version—does contain 
that in the very preamble of the bill and if you would like to, I would 
like to read that preamble to you which clearly demonstrates the com- 
petition and independence of action is in the public interest and that 
these laws shall be construed liberally. 

Mr. McHueu. Am I correct when I say that the preamble to the 
all-industry does not give as much weight to the principle of com- 
petition as exists in the case of California’s statute? 

In other words, does not the all-industry law make the question of 
competition as a matter of purpose an optional objective, whereas the 
California statute makes perfectly clear that competition itself really 
is intended to be the principal regulator of rates? And if that is so, 
isn’t that more desirable? 
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Mr. Writer. I would agree with your first statement. That is a 
fair comparison you just made. 

You have heard the national association has appointed a committee 
at its June meeting to study that problem and reevaluate. 

The National Association of Commissioners, after a lapse of a cer- 
tain number of years review a certain number of the practices and 

rocedures. 

We feel that the time has come, and the national association has felt 
the time has come, when this matter should be reviewed in the light of 
current practices to determine whether or not any amendments should 
be suggested or any variations made in the so-called all-industry bill, 
the California law, as well as the laws of all other States, will be 
studied and scrutinized and the practices that have been brought about 
under all types of laws will be reevaluated and scrutinized and at that 
time the commissioners will have all the evidence before them and 
will be able then to make a decision and vote upon which type of law 
they would like to recommend. 

Mr. McHvueu. Mr. Wikler, don’t you think it is a fair statement to 
say that in the course of the administration of the all-industry law, 
the direction of that law has been upon giving paramount attention 
or concern to the rating bureau practice and requiring companies 
deviating from that or pursuing a course separate from that to have 
an extra burden upon them for justifying their action? And, if that 
is so, do you think that is wise ? 

Mr. Wrxter. We will accept this if you are assuming that as an 
extra burden, when an independent filing is made, he’s got an inde- 
pendent filer to justify it in the same fashion that a bureau filing has 
to be justified and I can speak, as far as New York is concerned, that 
these filings were made in New York—these people who have testified 
before this honorable body have appeared in New York, had made 
their filings, and their filings have been accepted and approved in the 
State of New York. 

Mr. McHueu. Speak about deviations, then. Isn’t there an extra 
burden placed upon the deviator company that doesn’t apply to the 
rating bureau under the all-industry law ? 

Mr. Wrxter. Yes, the extra burden, if you wish the right to charge 
a different price from that organization of which you are a member or 
a subscriber and want to be a little difficult, you have to come forward 
emer and justify why you are a little different—how you arrive 
at that. 

Are you endeavoring to deviate by virtue of the expense side of the 
dollar? What is the difference in your type of operation that calls 
for a different expense ? 

Mr. McHvueun. Isn’t it true that the deviator is re 
through a hearing unless the bureau waives its right to 

Mr. Writer. That is true under the law; yes. 

Mr. McHveu. Don’t all of these things suggest that the all-indust 
law is placing extra burdens upon the company which acts tudanend. 
ently and individually and gives certain preference to those com- 
panies which choose to do business by fixing rates in consort ? 

Mr. Wreter. Mr. McHugh, you have raised a series of questions 
which have troubled the commissioners, and that is why the haw 
asked for this study. y 
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Those are the things they are going to review. 

Mr. Smrtru. The bureau has never demanded a hearing on a devia- 
tion filing that I know of during my term of office in Pennsylvania. 

Mr. Hammen. We have 77 in effect in Nevada right now and there 
has never been a request for a hearing on any of them. 

Senator Kerauver. We had some testimony that a big part of the 
objections that the rating bureau made were on deviations. There 
were some 200 or 300 of them, I believe. 

What kind of regulation do you have on aviation insurance? 

Mr. Surru. I will refer that to counsel. 

Mr. Writer. The New York department has testified before this 
committee with respect to the laws of several States that have some 
pattern of aviation, and I think there are only five States in the Union 
that do have such laws. New York is one of them. 

Senator Kerauver. How do you regulate mail order insurance, Mr. 
Hammel ? 

Mr. Hamme. I would like to answer that with two to three things, 
sir. 

We have several model laws which makes it possible for any mail 
order insurer doing business in our State to be amenable to suit in 
our State for the protection of our policyholders. 

Seabee Keravuver. How many States have adopted such a model 
aw ? 

Mr. Hammet. The biggest percentage of them, sir, and we have 
passed at the last session of the legislature a new law to control our 
domestic companies, agents, and brokers in their activities outside the 
State. 

The new law reads as follows: 

The commissioner may revoke or suspend the license of any person domiciled 
or resident in Nevada and licensed to engage in the insurance business in 
Nevada, upon proof that such person, as the result of a hearing before the com- 
missioner, director, or superintendent of insurance or insurance department of 
another State, territory, possession, province, country, or district, or in a judi- 
cial proceeding in another State, territory, possession, province, country, or dis- 
trict, has been found to have violated the insurance laws of that State relating 
to unfair methods of competition or unfair or deceptive acts or practices in the 
conduct of the business of insurance, and either has had his license revoked or 
suspended in that State as a result thereof, or has been found guilty of failing 
to comply with any order, decree, or judgment issued pursuant to such hearing 
or judicial proceeding in that State. 

2. The commissioner shall not revoke or suspend the license of any person on 
the grounds stated in subsection 1 until he has afforded the person an oppor- 
tunity for a hearing following 10 days’ notice of the proposed revocation or 
suspension, stating the grounds therefor. 

3. “Person,” as used in subsections 1 and 2, is defined in the same manner as 
provided in NRS 686.400. 

Senator Keravver. Is there real evidence that you have some kind 
of uniformity ? 

Mr. Hamme. This is a new problem. We passed the law at the 
last session. It is now being studied by our lawyers and legislative 
committee and there is a chance this will be a type of model legisla- 
tion in all of the States before long. 

Senator Keravver. Is that something you gentlemen are working 
on ? 

Mr. Hamme. Yes. 
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Mr. Hunt. We have found it very successful to contact the commis- 
sioners of those States where those companies that aren’t licensed in 
Oklahoma are advertising through the mail and suggesting to those 
commissioners that they notify those companies to refrain from boot- 
legging insurance in the State of Oklahoma, and then we also get out 
press releases to the people warning them against bootlegging insur- 
ance or insurance that is being issued by unauthorized companies in 
the State of Oklahoma and suggest that they contact the msurance 
commissioner as to whether that company is licensed in the State or 
not, and, of course, there is no prohibition against domestic companies 
an insurance through the mails in the States in which they are 
licensed. 

I have had several commissioners write me about an Oklahoma 
company that was bootlegging business in their States through the 
mails and I have issued to those companies orders to cease doing that. 

It has been very effective and we also, I might add, have had model 
laws similar to the one that they have in Nevada. 

Senator Krerauver. Mr. Wikler, when you prepare your statement 
for this committee, we would be glad if you would give us informa- 
tion about how many States passed this model law, what is happening 
in the others, and what kind of authority you are exercising over 
these advisory organizations that the insurance companies have set up, 
such as the Inter-Regional Insurance Conference, the Western Actu- 
arial Bureau, and so forth. 

Mr. Hammel, what are you doing about them ? 

Mr. Hammet. Pardon me, sir, I was thinking about the first ques- 
tion, the number that have passed the Assured Process Certificate 
Receivers Act. 

I had my mind on something else and didn’t hear the other question. 

Senator Kreravuver. What are you doing about these advisory or- 
ganizations? Do you have any regulation of them? 

Mr. Hammet. Our law requires them to obtain a license and we 
have the right to examine them any time we see fit. 

Senator Krrauver. Have you ever examined any of them ? 

Mr. Hamme. Yes, sir; the State in which they are domiciled does 
not; we do. 

Senator Kerauver. Has Nevada ever examined one? 

Mr. Hamnet. Yes, sir; we have examined not only the advisory or- 
ganizations, we have also examined the rating bureau as frequently 
done through the cooperative examination process that we use. 

Senator Kerauver. What advisory organization in the fire field 
have you examined ? 

Mr. Hamet. None. 

Senator Kerauver. Have any of you gentlemen ever examined an 
advisory organization in the fire field ? 

Mr. Hunt. Yes. 

Senator Kerauver. Which one? 

Mr. Hunt. The Oklahoma Inspection Bureau, it is actually an 
advisory rating bureau also. 

Senator Kerauver. That is the rating bureau? 

Mr. Hunt. Yes. 


Senator Keravuver. Is that a regional or just a State advisory 
service? 
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Mr. Hunr. State. They are affiliated as you well know with these 
other bureaus, the National Board of Underwriters. 

Senator Kerauver. Mr. O’Connell ? 

Mr. O’Connetu. To the question of whether we examine advisory 
organizations, yes. 

he Board of Fire Underwriters of the Pacific, we have examined 
them more than once. 

Senator Kerauver. When was that? 

Mr. O’Connetut. When I took office an examination report was on 
my desk which alleged that it was performing some functions that 
could be done only by a rating organization and I immediately took 
action to put a stop to the alleged practices and to clarify the line 
of demarcation of authority. 

Senator Kerauver. Mr. Alford? 

Mr. Atrorp. I was going to indicate that the New York department 
has examined some of these advisory organizations and not too recently 
in some cases. 

We examined the Eastern Underwriters Association in 1938. 

We examined the National Board of Fire Underwriters in 1934. 

Senator Keravver. Let’s not get back to ancient history. How 
about recently ? 

Mr. Atrorp. Well, I have a list here of the advisory organizations 
that have been examined. 

In the course of reviewing it myself for accuracy, I want to check 
some of the dates, but I find myself that these haven’t been examined 
very recently. 

a is something we are exploring at the department and learning 
about. 

Senator Keravver. Do you gentlemen think these advisory organ- 
izations have too much authority ? 

We have had testimony here that they prepared the information 
and suggested the formulas for rate revisions and passed them on to 
= rating bureaus. We are informed the rating bureaus put them into 
effect. 

Don’t you think they ought to simultaneously send this information 
to the insurance commissioners ? 

Mr. Hamme. We could obtain any information they have any time 
we have need for it. 

Senator Kerauver. I mean right from the beginning, so the insur- 
ance department would be in on the rate process right from the be- 
ginning. 

Mr. Hamme.. If we attempted to read all the recommendations and 
volumes of reports that are made by all the advisory organizations, I 
am afraid we would have to assign one man to do nothing else. 

Getting back to the proposition that Mr. McConnell mentioned, the 
advisory organization which he examined is the one that was servicing 
the fire rate bureau for Nevada. 

California made the examination. And they found it was one con- 
dition that existed that was not satisfactory and required that to be 
changed. 

There was no need for Nevada to spend the money to go make an- 
other examination. 

Senator Keravuver. Mr. Hunt? 
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Mr. Hun. On the National Board of Fire Underwriters, every year 
they furnish us these schedules and breakdowns of the fire and allied 
line schedules. 

Now, whether you consider them an advisory organization or statis- 
tical gathering organization or just what their purpose is, whether it 
would comply with what you are talking about, I don’t know. 

Senator Krravver. I was talking about organizations like the In- 
terregional Insurance Conference. They are the ones that get up 
all the basic data for rates, and send them to the rating bureau. 

It is from that that the rating bureau, as I understand it, get up 
their rates. 

I just wondered why they should not send it to you Commissioners 
so you will be in on the ratemaking process from the very beginning. 

Mr. McConnett. California does receive that directly from the 
national board. 

Mr. Hamme.. The interregional does then prepare those statistics. 

Senator Krerauver. They submit recommendations ? 

Mr. Hamme. They submit recommendations only. The statis- 
tics are provided each department every year. 

Senator Keravver. I know, but I am talking about these recom- 
mendations that they submit. Why shouldn’t they be submitted to 
you? 

Mr. Hammet. I have no objection. 

Senator Kerauver. Aren’t you gentlemen somewhat alarmed about 
the fact that the interregional insurance conference is disbanding its 
regional advisory offices and concentrating everything in New York? 
Aren’t you somewhat alarmed about that ? 

Mr. Hammet. I cannot say that Iam. 

Senator Keravuver. You mean concentration doesn’t worry you, Mr. 
Hammel ? 

Mr. Hamme. Concentration of what, sir? 

Senator Krrauver. Concentration of power. 

Mr. Hamme. They don’t have the power. They can’t make any 
decisions in my State, sir. 

They make recommendations to the rating bureau, but I make the 
decisions. 

Senator Krrauver. They are taking their people out of the region 
where they can consider local situations, local problems, and local 
needs and concentrating all of them in the New York office. 

Don’t you think that is a bad practice? 

Mr. Hammen. Any recommendations that might come from Inter- 
Regional is going to be known by the officers in our area and that in- 
formation will be available to all of us all of the time. It always is. 

T have never been refused any information I have ever asked for 
from anybody in the insurance business. 

Senator Kerauver. Mr. McConnell? 

Mr. McConnetu. Senator, I think your point is well taken. In 
what I have read of this proposed action, however, there are regional- 
local advisory committees that are going to call. 

Senator Kerauver. They are going to abolish their offices and 
there will be no staff out in the regions. 

Mr. McConnetu. They don’t need a staff. It is the rating bureaus 
that need the staff and if they can effect an economy in this tremen- 
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dous operation of receiving and analyzing statistics, it ought to be 
done in the public interest. 

Senator Keravver. I didn’t get the impression it is real economy. 
I think it is not economy but an effort to get uniformity. 

Mr. McConne tt. If so, the commissioners now have the power and 
will prevent any uniformity that is contrary to the local requirements, 

Senator Keravver. This looks to me like a pretty dangerous tend- 
ency and you approve of it. I don’t hear that you gentlemen have 
done anything about it. 

Mr. McConnex-. It is a very logical thing to think of and we will 
be concerned about it. 

Their actions have not been consummated, as I understand it. 

Senator Kerauver. They are about to be. 

Mr. McConne t. I received a letter about it. I am concerned about 
the matter that concerns you. 

Mr. Smrru. I am not talking about Inter-Regional, Senator, but I 
would like to make a comment with reference to the topic under dis- 
cussion. 

There is no advisory board as such in Pennsylvania, and therefore 
we have made no examination of any advisory board. 

We have made recent examinations of rating bureaus domiciled in 
the State. 

Recently, in the very hearings that I was talking about a while ago, 
the fire hearing, the rating bureau, the middle department located in 
Philadelphia, requested that the National Bureau of Fire Under- 
writers appear and testify before me and the national bureau rejected 
the request of counsel for the rating bureau. 

Then I, as the commissioner, requested the national bureau to appear 
and testify and they did so appear and testify. I stress that—there 
are differences of opinion and differences of views at least with the 
national board and the middle department and the city of Phila- 
delphia. 

Senator Kerauver. Mr. McHugh, any other questions? 

Mr. McHveu. No; I have no further questions. 

Mr. McConnetu. Mr. McHugh, with reference to this Inter-Region- 
al, do you have the circular letter issued announcing that plan? 

Senator Keravuver. I am advised that we do have. 

Mr. McConneE.. It is dated July 6, 1959. 

Senator Kerauver. Yes; I am advised that we do have it and we will 
put it in the record. 

(The document referred to may be found on p. 3000.) 

Mr. McConne xu. Senator, there are some serious matters involved 
there and it is a very pertinent question. 

Senator Keravver. I hope that before the horse is completely out of 
the barn, you insurance commissioners will give this matter some seri- 
ous consideration in connection with concentration. 

Mr. Neville, do you have any questions ? 

Mr. Neviii1z. No questions. 

Senator Keravuver. Mr. Peck? 

Mr. Peck. Mr. Chairman, I ask permission to introduce into the 
record a letter from the New York State Association of Insurance 
Agents. It was addressed to Senator Dirksen. This is an organiza- 
tion which represents over 2,000 insurance agencies within the State 
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of New York and I believe the statement may be of value to the sub- 
committee. 

Senator Kerauver. The letter is dated August 7, 1958. Without 
objection it will be made a part of the record at this point. 

(The letter referred to may be found on p. 2787.) 

Mr. Pec. I would like to say that Mr. Joseph Gerber, the very 
able director of insurance of the State of Illinois line been here all day 
but has now gone. I am sure he would have been able to contribute 
a great deal to this roundtable discussion we have had. 

enator Kerauver. Yes; I am sorry we didn’t get a chance to have 
him testify. 

Mr. Kittrie, do you have any questions? 

Mr. Kirrrie. I would like to ask some very short questions. 

One of the things that we have been curious about is how able the 
insurance commissioners are to examine any statistics that come to 
their attention, how much of a staff they have, and whether or not they 
are able independently to evaluate all the information that comes to 
their attention. 

Mr. Hammel just a while ago said that the National Board of Fire 
Underwriters cannot make any decision for you; you make your own 
decision and we realize that is the case. 

Each of you is indeed independent to make his own decision, but 
still this is a field where you depend on a lot of technical data, and as 
we all know, figures are things that can be interpreted in many ways. 
It depends on who interprets them, who sets them up and who analyzes 
them. This is one of the reasons why we are rather concerned with 
your staff and your own ability to examine these materials that come 
to you from private industry sources. 

or example, the Inter-Regional Conference, the National Board 
of Fire Underwriters, they all have substantial staffs that can examine 
insurance statistics. 

They provide some of the basic statistics. Then all of this comes 
to you, and we would like to know how much you can do with it. I 
believe Mr. Smith said that he gets 20,000 filings a year. 

Mr. SmirH. That is approximate. That includes policy form 


filings. 

Mr. Krrrrre. You get 20,000 filings. You have 12 technicians 
working 250 days a year—that means that every technician has seven 
filings a day that he must decide on. 

Let’s say that they work 6 hours a day. That means that a tech- 
nician has 1 hour per filing. Possibly some filings are not as serious as 
others, but does the technician really have an opportunity to examine 
the filings submitted to him very carefully ? 

Now since most statistics come from the side of the industries, have 
you commissioners ever considered the possibility of having your own 
research organization, to centrally evaluate some of these figures and 
advise each of you separately of anything you might want to know? 

Mr. Siru. I think you are asking a query do we have such an 
organization within the national association, or have we ever con- 
sidered creating such an organization. 

To the best of m ngeeae I don’t think we have ever considered 
creating such a body, although, as testified to earlier in the day, many 
of the subcommittees of the NATC meet quite frequently during the 
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year and advise and consult with each other and are of tremendous 
assistance to each other in resolving these problems. 


We meet a great deal more frequently than that. Our technicians | 


and subcommittees and subsubcommittees. I, as an insurance com- 


missioner, would not say my appropriations in Pennsylvania were ade- | 


quate. I think we would be foolish to say that. That is not true. Like 
all administrators, I have officers and I too am seeking more money. 

ae Keravver. I suppose all the commissioners would agree 
with you. 

Mr. Smiru. They would all like to have more money. 

Senator Keravuver. Mr. McConnell? 

Mr. McConnetu. I am sure the gentleman understands this, but 
it would be unfortunate if the record were uncertain. It would be 
a great fallacy to assume the commissioners in their consideration of 
these matters are bound by the figures from boards or bureaus of any 
character. 

Senator Keravuver. It is a good question and I am glad you raised 
it, Mr. Kittrie. 

These industry technicians get up the information and figures and 
facts; a great amount of money is needed to employ experts to do it 
on a concerted basis and send it out to influence the rates in the various 
States. Do you have the facilities really to get independent informa- 
tion or should you have some central organization yourself which 
could digest the facts and the information that they get to you? 

Mr. Smirx. How would you financially sustain such a body? 

Senator Kerauver. That issomething that I don’t know. I suppose 
your States would have to do it. 

Mr. Sairu. I raise the query whether or not the State would have 
the right to apropriate the money for such purposes. 

Mr. McConnett. I have not finished my answer, Senator. 

The fallacy in the question is the ignoring of the annual statement 
form which is the foundation of the regulation of the business of in- 
surance in this country. 

This is a detailed, uniform form adopted by NAIC, a product of a 
century of experience in which every insurance department receives 
these reports. 

Now I don’t know how many pages there are, it is a very detailed 
volume, the product of the finest minds of the century, and it is con- 
stantly being refined. Those are analyzed. We know what com- 
panies are making money, losing money, and in what lines, and what 
their loss ratio is. We know everything about them, independently 
of the work done by these boards and bureaus. 

The question assumed that we perhaps were dependent on what 
was supplied by these private organizations. 

One other point. The integrity of these bureaus and boards is on 
the line every day. The disgrace of the South-Eastern Underwriters’ 
taste will not be repeated. 

Mr. Wr«ter. Also in answer to another gentleman’s question, may 
I make a statement, sir? 

Senator Keravver. Yes, indeed, go ahead. 

Mr. Wrxter. This overlooks the fact that a statistical plan has to 
be approved by each commissioner. 
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Now once the statistical plan is stopped, the rating bureau then 

proceeds to collect the information with respect to that statistical 

Jan. 

P Now those mostly are done on punchcards and in the examination of 
the bureau that is required under most statutes, I think most statutes 
provide that the rating bureau shall be examined once in 5 years, 
examinations are made of these bureaus and the determination as to 
whether or not the statistics are collected, how they are collected, how 
they are located, I know and I speak for the State of New York that 
when filings do come in, test runs are made with respect to certain 
given areas and then the determination is made whether or not the 
basic facts are acceptable. 

Senator Keravuver. I know New York is a big State and has a lot 
of resources and a lot of money. But here is Mr. Knowlton in New 
Hampshire. He has a small but good State and he doesn’t have the 
resources to—— 

Mr. Writer. He doesn’t need all these resources to accomplish this 
because he has approved a statistical plan to begin with. And then 
these figures are collected in accordance with that plan. And then 
he has access to all the information that Commissioner McConnell 
spoke of, yearly reports, annual reports that indicate to him, and then 
we have trade journals that publish the various information for vari- 
ous fields and he receives this and it is all analyzed for him. 

Senator Keravuver. These are annual reports from the companies 
themselves. 

Mr. Kirrrie. While I would like to thank Mr. Wikler and some of 
the other people for advising me that the States are able to do this 
evaluation, I would like to say this: This question that I asked is 
one that I had in mind for sometime. This morning one of the people 
that was here during the day came up to talk to me. He works for 
an insurance company now and he is an ex-commissioner. When I 
asked him this question, he smiled and he said that actually this is 
one of the things he recommended several years ago when he was a 
commissioner. He felt that while maybe a State like New York that 
has a staff, I believe, of 700 people in the insurance commissioner’s 
office, does not need it, he felt that most of the States may very well 
benefit from a centralized office of this type. This more or less reaf- 
firmed my own opinion as to the possibility that this may contribute 
considerably to an independent evaluation of any of the materials 
that you people may have to use. 

Mr. Hunv. Every State has different things peculiar to that par- 
ticular State, as to territory, as to loss ratios, and to other things. 
And you have the sworn statements of the companies from the time 
that they go in there. You don’t have the same companies in all 
States. Then you also have these filings, year after year after year, 
which you can compare and go back on. It isn’t near as complicated as 
you think it would be because you have got all this background to rely 
on and all these statements and all these statistics and everything else 
that you can compare and check whether it is a bureau, an independent 
filing, a new company, an old company, or anything else that makes up 
arate. You have got plenty of evidence there to challenge them on. 
You have premiums paid, losses incurred, premiums earned, and losses 
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paid. Of course, you have got to use judgment on it, but you have 
got all that information there available. 

So you don’t need a whole lot of tabulating machines to do what 
already has been done for you, and then you have also got, as we say, 
these zones that furnish each State—each State furnishes the other 
one information. 

Mr. Hammev. Senator, I would like to offer one more thought 
which pay the gentleman asking the question did not know about, 
He said we are taking this information from these annual statements 
from the company. That is true. Those statements are made under 
oath and each company is examined not less than once every 3 years, 
So that we know the statistics provided us in those statements are 
correct. 

Senator Kerauver. Each company is examined by whom ? 

Mr. Hamme.. By examiners from the insurance department. 

Mr. Krrrrm. We assume the figures are right. The question is, 
How do you interpret them? You see, we, for example, have had 
testimony saying that in several instances somebody pays a higher 
rate so somebody else would be able to pay a lower rate, that the burden 
is not always distributed in the proper way. 

I did not intend in any way to raise any question as to the propriety 
of actual figures or statistics that appear in any of these records. | 
assume that is definitely true and right. 

But the question is how do you interpret it? How do you apply it 
to the establishment of a rate in a particular locality or the particular 
situation ? 

Mr. Hammetu. They are interpreted differently because you take 
nine Judges on the Supreme Court and five to go one way and four 
go another. So it would depend on the individual commissioner. 

Mr. Wrster. I think what you are discussing is the allocation of 
the rate once you determine the rate level amongst the different classes. 
Is that what you are referring to? 

Mr. Krrrrie. That is part of it. 

Mr. Wrxter. Well, that is an actuarial task and requires a great 
Pose of actuarial help in the allocation of rate level to the different 
classes. 

Senator Krerauver. Gentlemen, I think the time has come when we 
must call an end to this very interesting meeting. 

My own feeling is it is better to have regulation by the various 
States, as provided in the McCarran Act. But I do think it is a good 
thing to review just what sort of regulation there is in the Nation, 
what kind of job you are doing, whether the public interest is being 
protected, what kind of laws the States have passed, whether an 
effective job is being done, or how it can be done better. 

The best way to assure that the Federal Government will not take 
back what the Supreme Court, in the South-Eastern Underwriters 
case, said it had a right to have is to constantly ferret out difficulties 
and shortcomings, and try to improve your operations and laws. 

I am glad that you have an association with which you are doing a 
lot of good work and that you will undertake other studies looking 
toward improving your operation. I hope that our committee hear- 
ings have given you some suggestions or some ideas that will be of 
benefit to you. 
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I want to thank you for coming here and giving us your testimony 
oday. 
Mr. Wrster. And on behalf of the commissioners, I want to thank 
you for giving us the opportunity to be here, Senator, and also to tell 
ou on their behalf that we felt that this committee has produced some 
worthwhile suggestions for us to cogitate over and, to borrow an ex- 
pression, to employ agonizing reappraisal of our activities so that 
they can be better perfected in the light of the public interest. 

Senator Keravuver. Thank you, Mr. Wikler. I know that Mr. 
McHugh and the rest of the staff have worked on this problem long 
and hard, and Senator O’Mahoney has given it a great deal of atten- 
tion. He is very interested in the testimony and will soon be in a 
position to give the matter his personal attention again. 

We will stand in recess subject to further call of the Chair. 

(Whereupon, at 6:20 p.m., the committee recessed, to reconvene 
subject to the call of the Chair.) 





